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rilEFACJC. 


The object of tlie Author lias liecn to explain iii this 
Work the nature of the clifferiiiit kinds of sc(nirities, the 
rights and equities which tlu^y create, and the manner 
of and (‘irciiinstances attending their discharge. He 
has met with many diflhailtics in tlie arrangenumt and 
working out of the sidiject; for none of the several 
kinds of securities involve jirecisely the sanui rights and 
nnnedies; wliile from their diversity of origin, th(3ir 
separate and gradual adaptation to tlui convenience of 
borrowers and lenders and the exigencies of commerce, 
and from the nature of the difterent kinds of property 
which they affect, tliej^ probably endirace a greater 
variety of learning than any otlu'r single liranch of the 
English law. 

(k)nsid(3ring the extent of the law of securities, the 
number of the sources from whicli it is drawn, and tliat 
it has grown up under jurisdictions proceeding upon 
difl(‘reiit priucijiles, there is more harmony in the general 
results than might have been expected. TJic great(*st 
difficulties oc(!ur in the law relating to Priority, and 
arise partly from the passing of numerous statutes 
with little or no regard to their effect upon one another, 
and })artly from the exceptions and refinements which 
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have been grafted upon the rules relating to the doc- 
trines of Fraud and Notice, and to the Tacking and 
Consolidation of securities. 

The ])rovision of the Vendor and Purchaser Act, 1 874 
(repealed in the following year), that no priority or 
protection should be given or allowed to any estate, 
right or interest in land by reason of such estate, right 
or interest being protected by or tacked to any higal or 
other estate or interest in such land, notwithstanding 
the rights of {)urchasers for valuable consideration, and 
without notice, was perhaps aimed at the law of con- 
solidation as well as of tacking, as it is otherwise difficult 
to account for the expression “ legal or other estate or 
interest.” It was, however, inapplicable to the con- 
solidation of securities, which is a right to protect an 
interest in an estate, not by another interest in the same 
estate, but by an interest in another estate ; and so 
long as the distinction between legal and e(]uitable 
estates is to pnwail, the enactment was wider than was 
necessary or ju’ojxt for the mere puri)osc of amending 
the law of Tacking. 

It is submitted that the proper mode of amending 
the law of Priority is by taking the rule of etjuity, 
Qui prior cst tempore potior cst jure, as the basis of the 
law, and by laying down. the several cxcej)tions to it; 
any attempt to deal with detached portions of the 
subject, by m(^ans of general enactments, is likely to 
meet with the fate of the late attempted alteration. 

The further consideration which the Author bestowed 
upon the subject of securities during his em|)loyment 
by the Digest of Law Commissioners has enabled him 
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to make several improvements in the present Work ; 
some of the earlier parts of wliicli have l)eeri recast, and 
now apj)ear nearly in the language and arrangement 
used in the completed pai‘t of the intended ‘‘ Digest 
of the Law of Mortgage and Lien though to save 
space, and to avoid discrepancy in form between tliese 
and other parts of the book, many of the concise pro- 
positions of law, which were considered proper for a 
work dtjsigned as a foundation for, and written in tht^ 
form of a code, have been united into longer paragraj)hs. 
The parts of the first and second chapters, which relate 
to Equitable Mortgages, Phidges, IIy|)Othccations and 
Possessory Liens, have, in particular, been thus dealt 
with. 

Besides the many new statutes and decisions relating 
to the subject, the Author has added a great number of 
references to con tern jjorary rejiorts not formerly cited ; 
and has done his best to correct the errors of the hast 
edition : for pointing out several of whicli, and for otlier 
usciful suggestions, he has to thank many of his pi*o- 
fessional friends. 

0, Old Square, Lincjoln’s Inn, 

Octohei \ J87(i. 
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ERRATA. 

Page 14, lino 21, /or " security,*’ road conycyance.*’ 

„ 63, note (;fe),/or « 17,*’ road « 7.** 

„ 122, line 15, /or « 7 & 8 Viet.,’* read « 6 & 7 Viet.” 

„ 256, note (jt),/or " 3 Moo. C. J.,” " 3 Mo. E. T.” 

„ 329, remove to note (a) part of note (»), from the words ** Before these 
acts ” to the end. 

„ 372, note (ji),/or “ llalby,” read “ Balby.” 

„ 486, note (»), /or “ 2 Eq. Ca. Abr.; 6 Comyn,” read “ 2 Eq. Ca. Abr. 6; 
" Comyn. 

note (y), /or " White,” read Waite.” 

„ 687, lines 8, 10, 13, /ar " plea,” read “ defence.” 

„ 601, note (7a), lino 4,/ar « 110,” read " 112.” 

„ 611, note (a), remove “ Shepherd v. Titley ” to, from note (/). 

note (/), dele Rose v. Watson^' with its references; add “ Brace v. 
Duchess o/ Marlborough,, 2 P. W. 491.” 


ADDENDA. 

Pa^re 27.— End of lino 6 add as the latter will prevail.” 

„ 117. — In last line but one add “And a stop order on funds standing in the 
Chancery Division of the High Court may now bt had by a person 
who has obtained judgment in another Division, without a pre- 
liminary charging order. Hopewell v. Barnes^ L. R , I Ch. Div. 
630.” 

„ 199. — To note (a) add “ Hingston v. Wendt, L. R., 1 Q. B. Div. 367.” 

„ 224. — To line 24 add “ A settlement with a covenant to pay off a mortgage 
to which the estate is subject is void against the trustee under this 
section, if the settlor had not sufficient assets to pay the mortgage 
as well as his other debts. Huxtdble, Exp,, D. R., 2 Ch. Div. 64.” 

„ 232. — To note (5) add ** King, Exjh, L. R., 2 Cli. Div. 256.” 

„ 247.— To note (e) add “And see Wynn Hall Ooal Co., Re, L. R., 10 
Eq. 516; Oen. South American Co., Re, L. R., 2 Ch. Div. 337; 
Native Iron Ore Co , Re, id. 345.” 

„ 686.— To note {m) add “ Gray v. Bowman, 27 L. J., N. S., Ch. 702.” 

„ 702.— To line 4 add " Or if the Company are themselves the principal mort- 
gagees, to insist that the policy was void, and to throw the debt 
upon the other securities. IVhite v. British Empire, i^'c. Assurance 
Co., L. R., 7 Eq. 894;” 



THE LAW OF M0KT6AGE 


AND 

OTHER SECURITIES UPON PROPERTY. 


CHAPTER I. 

OF SECURITIES BY CONTRACT. 

Part 1, — Of the several Kinds op Securities upon 
Property and their Incidents, and of 
Mortgaces legal and equitable. 

Part 2. — Op Pa'wns or Pledges. 

Part 3,— Op Hypothecations. 

Part 1. 

1, Of the several Kinds of Scouritics vpon Property ^ and their Incidents. 
10. Of Icgod Mortgages of Peal a^Ul Chattel Ileal Estati\ 

22. Of Mortgages of Chattels personal, 

33. Of Equitahle Mortgages. 

45. Of the Jtegistration of Mortgages and Bills of Sale, 

69. Of Mortgages of Ships, 

1. A SECURITY' upon real or personal property for tlie pay- 
ment of a debt, or the performance of an engagement, may be 
by way of — 

Mortgage.— Pledge.— I lypoTnECATiON.—LiEN. 

2. To each of these is incident — 

A right in the creditor to malce the property 
answerable for the debt or engagement. 

A right in the debtor to redeem the property, by 
paying the debt or performing the engagement. 
Upon such payment or performance, a determina- 
tion of the creditor’s interest in the property, and 
a liability on his part, if it be in his possession, 
to restore it to the owner. 

ivr. VOL. I. 



2 


CONTKACTS FOR LOANS ON SECURITY. 


3 . A mere contract to borrow or lend money on mortgage or 
other security will not be enforced, the damage being a mere 
money demand, the amount of which can be calculated; and 
damages were not given in equity for the breach of such a 
contract (a).. But an agreement to execute a mortgage in con- 
sideration of a debt duo, or of an advance actually made, will be 
enforced unless the money be rcimid ( J). 

Effect will also be given to an intention to create a security 
by a person capable of creating it, notwithstanding any mistake 
in the manner of making it (c ) ; and securities will take effect 
according to the intention of the parties, both as to the quan- 
tity of the property cliarged and the extent of the mortgagor’s 
interest in it. If, therefore, the mortgagor be possessed of 
something which can be identified as the intended subject of the 
security, the latter will bo limited to the quantity specified, 
though that quantity may exist only as part of a larger property 
specified in the security: on the other hand, the security will 
affect the interest really possessed by the mortgagor, though lie 
purport to pass an estate which is not really vested in him (rf). 

4 . Securities by way of mortgage, pledge, or hypothecation 
arise by contract. 


6. A Mortgage may be legal or equitable. 

The legal mortgage may be one of two kinds, viz. : — 

1. The mortgage (proper) mortiium vadium {e) is 


(flf) Chinaock t, Sainsbuiy, 6 Jur., 
N. S. 1318; Rogers v. Challis, 27 Bcay. 
37C; soo Sichcl f’. Mosenthall, 8 
N. S. 276; Hunter r. Longford, 2 Mol. 
272; Larios v. Bonany Y. Gurety, L. 

R. , 6 P. C. 346. This rule seems to 
have been overlooked in the case of 
The Alliance Bauk v. Brown, 2 Br. & 

S. 289; 10 Jiir., N. S. 1121; wtec a 
demurrer to a bill for the performance 
of an agreement to make a security was 
argued only on the question of want of 
consideration, and was overruled on the 
ground that the forbearance of the cre- 
ditor to sue in consequence of the agree- 


ment was sufficient. 

(6) Ashton Corrigan, L. R., 13 
Eq. 76; Hermanns. Hodges, 16 id. 18. 

{o) Strand Music Hall Company, rc, 
13 L. T., N. S. 177. 

(d) Grieves v. Kirsopp, 6 Beav, 283; 
Woodbum v. Grant, 22 Beav. 483; 
Wainwright v. Ilardisty, 2 Beav. 363. 

(e) Ancient authorities disagree as 
to the reason why the word mortnum 
was applied to distinguish a particular 
fonn of the mdnm or pledge. Ac- 
cording to Glanvill, a pledge is called 
mortgage^ when the fruits or rents, 
which are received, go in redaction of 
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an assurance to the creditor of the whole or part 
of the debtor’s general property, in real or personal 


the demand. (Lib. 10, c. G.) And 
again, ho says (c. 8), when an im- 
moveable thing is put in i)lodgc, and 
seisin of it has been delivered to the 
creditorfor a definite term, it has either 
been agreed between the creditor and 
debtor, tliat the rents shall in the mean- 
time reduce the debt, or tliat they shall 
not bo so applied. The former agi’cc- 
ment is just and binding; the other, 
unjust and dishon(\st, and is that called 
a omrtgage. But Littleton (s. 8iW), 
after describing the mortuuni 'vadium 
as a feoffment, u])oii condition that if 
the feoffor pay the money to the feoffee 
at a cei’tain day, the feolTor may re- 
enter, says, it is called mortgage^ for 
that it is doubtful whether the feoffor 
will pay at the day limited ; and if he 
doth not ])ay, then the land is taken 
from him for ever, and so dead to him 
upon, condition, &c. ; and if he doth 
pay, then the pledge is dead as to the 
tenant in mortgage. To which Lord 
Coke adds the further reason, tliat it is 
to distinguish it from vlvnm 'vadium; 
so called, because if one pledge an es- 
tate until the pledgee have received the 
debt out of the profits of the land, 
neither money nor land dieth or is lost. 

AVith which definition agrees that of 
an old French writer, who also shows 
how much the ecclesiastical jealousy of 
usury had to do with the origin of these 
different forms of security, and how in 
each country creditors adopted similar 
devices for getting the advantage of 
their debtors. 

*‘Whcn creditors,” says Lauriero, 
intimidated by ecclesiastical censures, 
took lands in pledge, with an agree- 
ment that the profits should reduce the 
principal, this pledge was called vif* 
because, as our old practitioners say, it 
discharged itself by its own produce, 
which was very just and lawful. But 
when the creditor took or received the 
profits in pure gain to himself and in 


pure loss to the unhappy debtor, it was 
called 'niorUgagc^ or gage^mort, because 
it did not discharge or free itself. And 
this mort-gage was allowed only in a 
few cases in which it was just to admit 
it; as where a father, marrying bis 
daughter, and giving her a portion, 
which he w'as unable to pay in ready 
money, gave an estate in jdedge to his 
S(m-in-law, to receive the rents till the 
portion should he paid; or a vassal 
borrowed money of his feudal lord, and 
gave his fief in pledge ; because, as the lord 
so long as the pledge lasted, lost the ser- 
vices of the vassal it was right he should 
be indemnified by having the profits of 
the pledged fief.” 

” As, except in those two eases, mort- 
gagcis were odious, the usurers disguised 
them by buying their debtors* estates, 
with a right of repurchase, for a certain 
number of years ; but upon examination 
of these new contracts the theologians 
and canonists decided that they were 
fictitious, usurious, and true anticlirCises, 
when the sale was made at an under- 
value, when there was a right of revo- 
cation or an equivalent agreement, ami 
when the buyer was suspected of usury.** 

“ Those fictitious contracts were much 
used in the customs of Anjou, Maine, 
Tourainc and the Loudunois, where 
they are still known under the name of 
jdgnoratifH; but the Court has always 
hcM them to he illegal and has for- 
bidden their use.** (Texte dos Cou- 
tumc^ do la Pro vote et Vicomte de 
Paris.) 

The mortuum vadium of Glanvill 
seems to have been like the AV’elsh 
mortgage (which also resembled the 
pactum antichrciccs of the Roman 
law, Colquhoun, R. C. L. § 1497), 
rather than the common law mortgage 
spoken of by Littleton; the mortgage in 
the nature of a Welsh mortgage being 
analogous to the vvedm vadium. We 
may perhaps infer from an Anglo- 
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estate, conditional upon the non-payment, and re- 
deemable upon payment, of a debt at a fixed time; 
and upon breach of the condition the assurance 
becomes absolute, but remains subject to an equi- 
tnble 3*ight of redemption until the expiration of 
a certain period; unless the right be sooner fore- 
closed by judicial process at the suit of the ci’editor, 
or be destroyed by sale under judicial process or 
under a power incident to the security (10). 

It entitles the mortgagee to immediate pos- 
session before default in payment (c) (71 6). 


And it implies a 

Saxon deed of the tenth century, that a 
Bccnrity resemhling the ancient mor- 
tuvm mdium, and possibly derived 
from the pactuvi antichreatog, was 
used in England at that time. It ap- 
pears from this document that land 
was delivered by Sigclm, the father of 
Eadgifa, queen of Eadward the elder, 
in pledge for £30 to Goda, who held it 
for seven years. Sigclm having paid 
off the debt, and bequeathed the land to 
Eadgifa, was afterwards slain in battle, 
and Goda then denied having received 
the money, and for six years withheld 
the land. Eadgifa purged her father 
hy oath as to the payment, but could 
not recover the land without the inter- 
ference of the reigning king; and after 
being again despoiled of it, and a second 
time regaining it, she bestowed it upon 
the Church. (See Lye’s Anglo-Sax. 
Diet. vol. 2, Appendix, No. 4,Ed,17T2.) 
Assuming the anthenticity of this docu- 
ment, it shows that possession of the 
land was delivered, and that the right 
of redemption was admitted after seven 
years; and it seems to be implied that 
no reduction of the debt had taken 
place, by reason of the mortgagee’s 
possession. In Lomesday the mention 
of lands in mortgage seems to imply 
the possession of the mortgagee (see 
Domesday for Essex, fols. 157, 158, 
167), and if, as is possible, Ifie alleged 
mortgages were only pretences to cover 


debt, for the recovery of which 

acts of spoliation against the former 
oAvners, it is still more clear, that the 
possession of the mortgagee aves then 
incidental to the security; as it was also 
in the time of Glanvill, when there 
could bo no conveyance Avithout livery 
of seisin. 

The antichruscor the Code Napoleon 
appeal's to partake of the nature both of 
the old mortmim vadium and of the 
vivum vadium. By it the creditor ac- 
quires a right over the enjoyment only 
of the estate, Avhicli, however, he may 
retain until payment of bis whole debt. 
He must apply the profits annually in 
discharge of the interest first, and then 
of the principal of the debt, and is 
bound to account. In the absence of 
spcitial agreement he pays the outgoings 
of the property, Avhicli it is also his 
duty to keep in repair, deducting these 
expenses from the produce. It seems 
that the extent to which the debt is to 
be discharged hy the produce and the 
manner of paying it, may be the sub- 
ject of particular agreement, but no 
agreement is permitted which will give 
the mortgagee an absolute interest in, 
or a right to sell the estate, on default 
of payment at the appointed day, or 
otherwise than by the regular legal 
process. (Code Civil, §§ 2085—2091.) 

(a) Doe d. Roylance v. Lightfoot, 
8 M. & W. 553. 
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afi action will lie against the debtor (/); but which 
is only of the nature of simple contract, unless 
it be converted into a specialty by bond or cove- 
nant (^) (1112). 

2. The Welsh mortgage (A) is an assurance of pro- 
perty to the creditor, without condition for pay- 
ment; and possession and receipt of the rents 
and profits by the mortgagee, cither in lieu of 
interest or for payment of interest and principal, 
arc its necessary incidents (^) (11). 

Being unconditional it admits of no foreclosure, 
but is redeemable at law as well as in equity, 
until, after full payment of the debt out of the 
profits of the estate, the right is barred by the 
statutory limitation. 

It implies a debt for the purpose of adjusting 
the equities between the real and personal estate 
of the debtor, but not so as to give any right of 
action against him (J). 

The EQUITABLE mortgage is a mortgage which, for want of 
a transfer of the legal estate, has only an equitable 
operation (33). The creditor, however, may demand 
the same right of foreclosure which is conferred by that 
form of security, subject to the rights of prior creditors, 
and in some cases, also, may call for a sale (834). 

6 . A mortgage may be transferred either absolutely or by 
way of sub-mortgage, and with or without the concurrence of 
the mortgagor (62) ; but in his absence the transferee is bound 
by the state of the accounts between the mortgagor and the 

(/) King King, 3 P. W. 868; estate for ever in their own family. 
Yates i\ Aston, 4 Q. B. 182. (Pre. Ch. 426.) 

(ff) Per Lord Thnrlow, Aucastcr r, (i) Sec Ordo v. Hemming, 1 Vcm. 
Mayer, 1 Bro. C. C. 464; per Sir T. 418; Yates v, Hambly, 2 Atk. 363; 
Plumer, Quarrell v. Beckford, 1 Mad .Longuet r. Scawen, 1 Vc6. 40»3; Fen- 
278. wick V, Reed, 1 Mer. 126 ; Teulon r. 

(h) It was said to be a common Curtis, Young©, 610; Balfo v. Lord, 
practice in Wales to make mortgages hi 2 Dr. & W'ar. 480. 
this manner with design to keep the (j) See Howell v. Price, 1 P. W. 

201 ; Longuet t\ Scawen, supra. 
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transferor, wliatever may have been the representations of the 
latter to the transferee, and though the latter have no notice of 
the discharge of any part of the debt; and, as the amount of 
the debt and not the nature of the estate — which is only the 
security for it — is the subject for consideration, the possession 
by the transferee of a legal interest in the estate does not 
strengthen the transferee’s position (A) (1496). 

The transferee is also in no better position than tlic mortgagee, 
when the mortgage deed is absolutely void from the beginning, 
although ho took for valuable consideration and without notice 
of the fraud (1022); but where the security was only voidable 
originally it may become valid in the hands of such a trans- 
feree (/) (341). 

It is usual upon transferring a mortgage to make a separate 
assignment of the debt, when the mortgagor is not a party; 
or when, being a party, it is desired to show an intention that 
tlie original debt shall be kept alive for the pi’otection of the 
new mortgagee, or a ptu*chaser of the estate, against mesne 
incumbrances (1300). The benefit of the debt, however, 
passes by the transfer of the estate (w), for it is only by pay- 
ment of the debt that the estate can be taken from the trans- 


(A) Bradwell r. Catchpolc, 3 Sw. 
78, n.; Matthews v. Walwyn, 4 Ves. 
118 ; Chambers v, Golrlwin, 1) Ves. 254. 

(1) In the case of Judd v. Green, 83 
L. T., N. S. 697, it was held that the 
case of the plaintiff, who sought to set 
aside a mortgage for fraud, failed on 
the evidence. It was, therefore, un- 
ncccssar}^ for the purposes of the de- 
cision to consider what would have 
been the position of the transferee if 
the alleged fraud had been established 
against the original mortgagee. The 
Vice-Chancellor, however, discussed the 
question at some length, and expressed 
a strong opinion that, assuming the 
existence of the alleged fraud, the nght 
of the transferee for value wdthoiit 
notice would have prevailed against 
the mortgagor; relying upon the judg- 
ment of Lord Cottenham in Aldborough 
t\ Trye, 7 Cl. & Pin. 430, and George 


Milbank, 9 Ves. 190, cited there. 
But in Aldborough v, Tryt^ the fraud 
not being proved, the only objection 
which remained was that the deed was 
voluntary, and it was held that one who 
puts into the hands of another the 
means of obtaining moncy'from a third 
person, cannot have relief without re- 
payment of the money thus obtained; 
a principle which, it is submitted, does 
not apply when the mortgage was void 
ab initio^ and when the act of the 
mortgagor was not deliberate, but was 
induced by fraud ; and the Vicc- 
Chanccllor himself admitted, that if the 
mortgage was void from the beginning, 
the case of Parker r. Clarke, 30 Beav. 
r>4 (1022) would be an authority for 
excluding him from all benefit. 

(w) Jones V, Gibbons, 9 Ves. 411, 
per Sir W. Grant. 
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feree; as, on the other hand, if the debt be assigned and the 
assignment refer in teims to tlie secuiity, the benefit of the 
security will pass(w). 

7 . A Pledge or Pawn is a security under which, by virtue 
of an actual or constructive delivery and possession of a personal 
chattel, or of prior possession supported by contract, a special 
property only is vested in the j^avvnee, as a security for a debt 
or engagement ((?) ( 80 ). Upon nonpayment at the day (if any 
be fixed) the absolute property does not vest in the pawnee, 
and the pawnor, after tender, may sue for the chattels (p) ; and 
in certain cases has also an equitable right to redeem, unless 
the pawnee have properly sold the pledge under the power of 
sale which is incident to his security {rj) (793). 

8 . An IlYroTiiECATiON (in the English law) vests in the 
creditor neither an absolute nor a sjiecial property (r) nor any 

(m) Smith, Ex parte, Mannings, Kc, and to judgments. And it docs not 
2 D. & C. 271, per Sir G. Rose. nilect moveable property. (Code Civil, 

{o) See judgment of Holt, C. J., in §§2114—2120.) In this last particuloi' 
Coggs V. Bernard, Lord Kayin. 005); itagrccswiththclawsof mostof thecon- 
Story, Bailm. s. 207. tincntal states of Europe, of the United 

(fO Com. Dig. 5, 140; Story, Bailm. States of America and of Scotland and 
ss. 345, 340. Sec Glanv. bk. 10, cc. 0,^ England (Burge, iii. 573); setting aside 

as to the latter the exceptional form of 
(j 7 ) Pothonicr r. Dawson, Holt, N. hypothecation mentioned above. 

P. R. 385; Kemp Westbrook, 1 Vcs. The same rule obtained under tlie 
278; Story, Bailm. ss. 308, 300, Coutumo de ParU and the Coutmtieft 

(/') Under the Roman civil law the de Kormandic, and is still current in 
hyjwtJieca passed the legal interest in Jersey (lluylcy v. Bartlett, 14 Moo. 
the security, whether it were moveable P. C. 251 ; Horlock e. Nugent, Cook r, 
or otherwise, without possession: hence Dodd, in the Royal Court of Jersey, 
the remedy could bo by judicial process id.), the laws of which island and of 
only. The required possession Guernsey follow the customs of Nor- 

by the creditor, and that being given, mandy. The yage of the French law 
it is said to have been applicable agrees with our pledge in requiring that 
to immoveable as well as to moveable the security be delivered to and remain 
property. (Colquh. §§ 1463 — 1465.) in the possession of the creditor, or of a 
The hyjwthhque of the French law third person appointed by the parties; 
affects only immoveable property used but it requires a registered iustnimcnt 
in commerce, its immoveable accessories, (Code Civil, §§ 2074— 2076), whereas 
and their usnfnict. It is divided into no writing is required by the law of 
legal* judicial and conventional hypo- England for the validity cither of a 
th^ques, the two former of which answer mortgage or a pledge of chattels, 
to certain of our forms of equitable lien In the British colonics, except British 



8 


IIYrOTIlECATIONS ORDINARY AND 


riglit of possession, but a right of realization by judicial process 
in case of nonpayment of the debt at the time fixed (5). 

This kind of security may be : — 

1. An ORDINARY Hypothecation, in the form of— 

A charge upon property, which does not imply 
a personal debt, but confers a mere right of realiza- 
tion by judicial process, and in some cases a power 
of distress. 

This is sometimes created by contract and some- 
times by the mere mandate of the owner of the 
property charged ; or. 

An equitable assignment {t\ which is an appro- 
priation, for the payment of a debt, of property of 
the debtor in the hands of a third person ; and is 
effected either by agreement or by an order upon the 
holder of the property, which binds him after notice 
in equity and after notice and assent at law ( m) ( 1 1 0 ). 

2. A Maritime Hypothecation, which includes— 

The contract of bottomry^ by which a ship and 
freight, with the cargo (if necessary), are made 
liable by the master as the agent of the owner, 
failing other resources, for the payment, within a 
certain time after tA safe arrival of the ship at her 
destination, of a debt contracted to supply what is 


Guiana, the Cape of Good Hope, Cey- 
lon, St. Lucia, Ix»wer Canada and 
Trinidad, the law of England on the 
subject of mortgages (subject to local 
modifications) generally prevails. (3 
Burge, Col. Law, 277.) In the three 
former colonies the Roman Dutch law, 
in St. Lucia and Lower Canada the 
custom of Paris, and in Trinidad the 
law of Spain is in force. Guernsey and 
Jersey retain the customs of Normandy, 
and the Mauritius the Code Civil. 
(I Id. xiv.; and sec chapters 12 and 17 
as to the colonial laws concerning mort- 
gages and pledges. See also Bcntinck 
V. Willink, 2 Hare, 1, as to mortgages 
in British Guiana.) 

<«) See judgment of Holt, C. J., 


Johnson v. Shippen, 2 Lord Raym. 
982; Stainbank v. Penning, 11 C.B. 51 ; 
Stainbank v, Shepard, 17 Jur. 1032. 

(t) This definition does not apply to 
absolute assignments in writing under 
the hand of the assignor, not purporting 
to be by way of charge only. Such 
assignments now transfer the legal 
right in the property which they affect, 
and are therefore not strictly hypothe- 
cations ( 115 }> 

(w) See Smith fj. Everett, 4 Bro. 
C. C. G3} Bum v. Carvalho, 4 M. & C. 
690; Steward, Ex parte, 3 M., D. & De 
G. 265; Williams v. Everett, 14 East, 
582; Bacon v. Husband, 4 B. & Ad. 

on. 
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necessary for the preservation of the ship or the 
continuance of the voyage. It requires that there 
shall be a maritime risk, to be ascertained from the 
contents of the instrument, and it creates a debt 
(which is generally only treated as nominal) against 
the master, but none against the owner (or) (117). 

The contract of respondentia^ which is a like 
form of security upon the cargo only, founded upon 
the same necessity for the preseiwation of the pro- 
perty and governed by the same principles as the 
contract of bottomry (y), but binding (it is said) 
the borrower personally {z) (146). 


9. Liens (a) arise by operation of law, in the forms of— 

1. Obligations established by the judgments or decrees 

of courts of justice giving the creditor no instant 
right of possession against the property of his 
debtor but enforceable against it by judicial pro- 
cess (161). 

2. Obligations raised upon the consideration of a duty or 

implied intention on the part of the owner of pro- 


(.c) Sec Atlas, 2 Hag. A. R. 48; 
Kmaiicipation, 1 W. Rob, Ad. 124;^ 
Stainbank v, Shepard, supra ; Jonathan 
Goodhue (Jones), Swab. 624 ; per Dr. 
Lushington, L. R., 1 Ad. 14. 

{y) See per Dr. Lushington, Cargo 
ex Sultan, 5 Jur., N. S. 1000. 

(£) 2 Steph. Blackst. 93, cd. 7. 

(fl) The use of the word “lien,” which 
is a French word signifying “a tie,” is 
of comparatively modem date in our 
law language. The right of retainer 
which was allowed by the English law, 
at least as early as the reign of Edward 
IV., is not mentioned by this name in 
the early reports ; and the word “lien” 
appears not to haye found its way into 
the law dictionaries so late as 1G71 and 
1672. Editions of Termes de la Ley, 
and of Cowell’s Interpreter, printed in 
those years, do not contain it. The 
w'ant of precision in its nse is remark- 
able. A common law lien depends 


upon retainer, and as there can be no 
retainer without possession, the word 
itself is often said to imply possession, 
although it appears to have no such 
force, and even at law is used to denote 
the right of a judgment creditor. But 
in equity it is used not only in the com- 
mon law sense, and as implying an 
equitable right, not depending upon 
possession (such as the vendor’s lien 
for the purchase-money of land), but is 
also often applied to equitable mort- 
gages, and securities of a like nature, 
which rest simply upon contract. Al- 
though contracts are sometimes ex- 
pressed to be made for mercantile liens, 
no actual liens are so conferred. The 
express stipulation and agreement for 
a security excludes the lien, and limits 
the rights by the extent of the express 
contract. Expresstm ftieit cessarc 
taciturn. PerSirW.Grant,2Mer.404; 
per Lord Westbury, L. R., 1 P. C. 805. 
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perty to make it answerable for a specific claim, not 
requiring or giving any right to possession by the 
creditor but enforceable by sale under judicial pro- 
cess (192). 

3. Obligations also raised upon like equitable principles, 
but subjecting only personal chattels of a debtor, in 
some cases to general, in others only to specific, 
claims of his creditor, and in all cases so long only 
as lie holds possession of them, the right of retainer 
being his sole remedy. To the validity of such 
liens possession was always as necessary in equity 
as at hw (//) (262). 


Of Lcyal Mortfjatjes of Real and Chattel Real Estate. 

10. In the legal mortgage (proper) of land, either for the 
whole freehold interest or for a term of years, and whether the 
term be created for the purpose of the security (c), by a mort- 
gagor seised of the fee simple, or constitute his only interest in 
the estate, the property is conveyed or assigned by the mort- 
gagor to the mortgagee, in a form like that of an absolute 
legal conveyance, but subject to a condition that upon payment 
of the debt at a certain time, the conveyance shall be void ; or 
to a proviso that in the like event the property shall be 
reconveyed. It is also usual to insert a covenant to repay the 


(A) Gladstone v. Birlcy, 2 Mcr. 403. 
l*cr Sir W. Grant, Moleswortli v, 
Robins, 2 Jo. & L. 358 ; Telly v. 
Wathen, 7 Hare, 351; 1 Dc G., M. & 
G. 10—23; Bozon v. Bolland, 4 My. & 
C. 354, relating to the lien of the soli> 
citor; and sec the observations of 
Turner, L. J., <Iisapprovingof a remark 
attributed to Wigram, V.-C. (7 lliirc, 
304), to the effect that the lieu was like 
an equitable mortgage. (7 Dc G., M. 
&G.tl30;l Jur., N. S. 66G.) 

(c) The practice for owners of the 
fee to mortgage for a long term of years 
was originally adopted to avoid the 
liability of the estate, after condition 
broken, to dower and other legal charges 
upon the estate of the mortgagee ; a 


reason which has long since ceased. 
The mortgage for a term has the ad- 
vantage of keeping together the estate 
and tlie debt when the mortgagee dies 
intestate, but of course he can only 
acquire the term by foreclosure, and 
can assign no more upon a sale; and 
the reversion of the owner of the estate 
carries the right to the deeds relating to 
the inheritance. The plan is still neces- 
sarily adopted where money is raised by 
trustees of a term; but in securities made 
by the owner of the foe it has almost 
fallen into disuse. The personal repre- 
sentative of the intestate mortgagee of 
the fee may also now reconvey or sur- 
render. (V. & P. Act, 1874, s. 4.) 



COMMON AND WELSH MORTGAGES. 
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principal upon the day fixed for repayment in the proviso for 
redemption, and to pay interest in the meantime, together with 
other provisions to be hereafter noticed, but none of these arc 
necessary parts of a mortgage (1110). 

If the mortgage be made by way of condition, the legal 
estate passes to the mortgagee, but will be defeated by the 
performance of the condition; and upon non-performance 
thereof, the estate of the mortgagee becomes absolute, and in 
law was formerly irredeemable (rf). If the mortgage be made 
with a proviso for reconveyance, the estate, so far as it is not 
redemised to the mortgagor luxtil default in payment, passes to 
the mortgagee, subject to the proviso; and in case of non- 
payment on the appointed day was also formerly irredeemable 
at law («). When, either in the case of a mortgage by way of 
condition, or with a proviso for reconveyance, the estate of the 
mortgagee has become absolute, an equitable right of redemp- 
tion arises (which is commonly called the Equity 0¥ Ke- 
demption) (1166), upon the consideration that the object of 
the transaction is merely to create a security for a debt (/ ) 
(1164). 

11, The Welsh mortgage (6), by which the estate is con- 
veyed to the creditor without condition or proviso, the rents 
and profits being enjoyed by him in lieu of interest, contains 
no covenant, express or implied (683), for payment, and gives 
no right to sue for a debt; though on failure in payment, upon 
any particular day ^vhich may be named for payment, there 
may be a right to bring ejectment (ff). 

This kind of security differs much in its consequences, as 
well as in its form, from the common mortgage, because it 
carries a right to redeem, but none to foreclose, for being 
witliout condition there can be no forfeiture (A), and it is only 
after forfeiture that the mortgagor’s right is barred by fore- 
closure (i). The possession of the mortgagee is of the fery 

{d) Co. Litt. 205a, note 1 . (^) Howell i?. Price, Pre. Ch. 423,477. 

(e) Doe d, Rovlanco v. Liglitfoot, 8 (/e) Balfe t?. Lord, 2 Dru. & War. 480. 

M. & W, 653. (i.) Bonham v, Newcomb, 1 Vem. 

(/) Sparrow r. Hardcnstic, 3 Atk. 232. An equitable mortgagee may often 
759, per Lord Hardwickc ; Seton v. foreclose though there be.no actual for- 
Slade, 7 Vcs. 2G1, i>er Lord Eldon. feiture, and even no condition. But 
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•WELSH MOKTGACiES — ABSOl^LTE 


essence of the Welsh mortgage, and every receipt of rent is a 
receipt by virtue of the contract of so much interest. Hence 
a Welsh mortgage was held to be redeemable under the old 
law of limitation, until the lapse of twenty years from the 
time when the mortgage was fully satisfied (/e); and in this 
particular it seems that the modern Statutes of Limitation 
have made no difference (1196). 

Sometimes the contract differs in form from the common 
Welsh mortgage, as by a stipulation that the mortgagee shall 
repay himself both principal and interest out of the rents and 
profits. But it seems that if such a contract have the principal 
requisites, it will also have the effect of the common Welsh 
mortgage (Z); and the presence of a covenant to pay the 
principal and interest on demand is not (7/2) such a limitation 
of the time for payment as to lead to forfeiture, and so to let 
in foreclosure. But if there be such a covenant, and no stipu- 
lation for the receipt of the rents and profits by the grantee, 
the security will not have the character of a Welsh mortgage, 
the presence of the stipulation and tlie absence of a condition 
being alike necessary to every form of that security. And 
unless the terms of the instrument exclude such a construction, 
the presumption will be that the deed was meant to operate as 
an ordinary mortgage. This presumption will be strengthened 
if the debt be also secured by bond and judgment {n ) ; for it 
would be absurd to suppose that any other property of the 
debtor should bo liable to be taken for the debt, and not tlie 
estate which was specifically pledged for its payment. 


12. The absence in a common mortgage of the covenant for 
payment of the debt, does not however of itself affect the trans- 


this is by analogy, the equitable mort- 
gagee being entitled to call for and 
to have the same remedy as if he had 
obtiftied a legal mortgage. 

(A) Yates Ilambly, 2 Atk. 3G3; 
Longuet f». Scawen, 1 Vcs. 403; Fen- 
wick r. Heed, 1 Mcr. 126. 

(l) Ordo r. Hemming, 1 Vern. 418. 

(m) Teulon v, Curtis, Yonnge, 610. 
Sec S. C., nom. Curtis r. Holcombe, on 


suit for redemption, G L. J., N. S., Ch. 
166. 

(») Balfe If. Lord, 2 Drn. & War. 
480. In O'Connell v. Cummins, 2 Ir. 
Eq. Ecp. 251, a demurrer was allowed 
to the mortgagee’s bill, the proviso for 
redemption being for payment at any 
time: which was considered to be of 
the nature of a Welsh mortgage. 



CONVETANCE HELD BEDEEMADLE. 13 

action as a mortgage ; though it has been thought to bo ma- 
terial where the absence of the covenant may be explanatory 
of the intention of the parties. Thus, in the case of a lease 
by the mortgagee tQ the mortgagor for a long term, at a rent, 
with a proviso for re-convcyance if the mortgage money and 
interest were paid within three years, tlio absence of a covenant 
for repayment of the mortgage money was held to show that 
after the* three years the inteiest was to be irredeemable, and 
that the intention was to purchase the interest absolutely by 
way of rent-charge; and the transaction, being fair, and 
different from an attempt to fetter the redemption in the land 
itself was upheld (») ( 1 1 88). So a conveyance by a debtor to 
a trustee (the creditor being a party), in trust out of the annual 
proceeds to pay head rent and insurance premiums, and to pay 
creditors their principal and interest by instalments, and then 
to reconvey, and which contained no covenant for payment by 
the debtor, was hcld(//) not to be a mortgage entitling the 
creditors to foreclosure or sale ; though if there had been such 
a covenant, the decision would probably have been otherwise. 

13. And while the courts protect the bon& fide purchaser 
against stale demands, or other pretences that only a mortgage 
was intended, they also take care tliat a borrower shall not 
suffer from the omission, in a deed or agreement, of the usual 
requisites of a mortgage, if those requisites have been omitted 
by positive fraud, mistake, or accident. 

An instrument which purports to be an absolute conveyance 
may therefore be construed as a mortgage — 

(1.) If tliere be evidence of the non-execution or erasure, by 
mistake or fraud, of an intended defeasance or proviso 
for redemption (y). 

(2.) If a separate defeasance or agreement for a right of re- 
demption have been made by the mortgagee or his 

a 

(o) King V. King, .S P. Wins. 368; 3 Eq. Kop, 450. 

Goodman V. Grierson, 2 Bn. & Be. 278; (j*) Anon., cited in Maxwell v. 

Mellor V. Lees, 2 Atk. 494; Ploycr v, Monntaente, Pre. Ch. 626; EnglAn.^ ^ 
Lavington, 1 P. Wms. 268. Codrington, 1 Eden, 169; A. G. v. 

(P) Taylor v. Emerson, 4 Dm. & Crofts, 4 Bro. P. C. 186; Card v. 
War. 117. Sec Holmes v, MattheAvs, Juffray, 2 Sch. & Lef. 374. 
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REDEEMABLE CONVEYANCES. 


duly authorized agent cither in writing or ver- 
bally (r). 

(3.) If it appear from recitals in, or by inferences drawn 
from, the contents of other instruments, or from the 
payment of interest or other circumstances, that the 
conveyance was intended to be redeemable (s). 

And parol evidence will be admitted to show the omission of 
a defeasance or proviso for redemption, if, but not unless, the 
omission be alleged to have been obtained by fraud (t). 

The mere existence, in a deed not executed by the grantee, 
of a recital that a former absolute conveyance to him was 
intended to take effect as a mortgage, will not 'give a right of 
redemption after the lapse of many years and the death of the 
grantee, although the deed had been in his possession and he 
held other property by virtue of it (?/). 

If an absolute conveyance be made with a separate defea- 
sance, in order, by concealing the defeasance to commit a fraud, 
the defeasance will bo void as against an absolute purchaser 
who had no notice of the fraud (ar). 

If a mortgage has been fraudulently made to appear as an 
absolute security, it will not be corrected at the instance of 
those concerned in the fraud (y). 

An instrument which contains a trust for sale in case of non- 


payment of the debt at a certain time, may be treated as a 
mortgage, if it appear from the circumstances and frrom the 
tenor of the instrument that it was intended to be so (z) ; but 


a conveyance containing such 
out being a mortgage under 
place (a). 

(r) Francklyn r. Feme, Barn. Ch. 
30; Clench v, Witherley, Ca. t. Finch, 
37C; Manlove v. Bale, 2 Vern. 84 ; 
Whitfield V, Parfitt, 16 Jnr. 862; Lin- 
coin r. Wright, 4 De G. & J. 16. 

(s) Maxwell V. Monntacutc, Pre. Ch. 
626; Cripps v. Jee, 4Bro. C. C. 471; 
Sevier v. Greenway, 19 Vcs. 413; 
Allcnby r. Dalton, 6 L. J., Ch. 312. 

(t) Irnham v. Child, 1 Bro. C. C. 92; 
Lord Portmore v, Morris, 2 Bro. C. C. 
219; Dixon r. Parker, 2 Ves. 219, per 


I tinist may be redeemable with- 
which a forfeiture would take 


Lord Ilardwicke; Lincoln v. Wright, 4 
De G. & J. 16. 

(7i) Tull V. Owen, 4 Y. & C. 192. 
(a?) Webber t*. Farmer, 4 Bro. P. C. 
170. 

(y) Baldwin v, Cawthome, 19 Ves. 
166. 

(s) Chambers r. Goldwin, 6 Ves. 
834; Bell V. Carter, 17 Beav. 11. 

(a) Sampson i\ Pattison, 1 Hare, 633 ; 
Jenkin v. Row, 6 Dc G. & S. 107. 
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A mortgage may be created by a deed duly executed, though 
it be retained by the debtor without communication with the 
creditor, unless it be shown that there was fraud in the execu- 
tion, or that it was delivered as an escrow, and intended to 
operate conditionally 

But an intention to make a mortgage will not be lightly 
inferred if it be not expressed, especially w'herc possession has 
gone with the conveyance, and there has been a long acquies- 
cence. Hence a covenant by the grantor, not to make parti- 
tion without the advice and consent of the grantee, has been 
held (e) not to turn a conditional sale into a mortgage, 

14. Although in certain cases conveyances apparently abso- 
lute may thus be construed as mortgages, an absolute convey- 
ance with an agreement for repurchase, or that the conveyance 
shall be void upon payment of a certain sum at a fixed time, 
will create a mere right of repurchase to be exercised only 
according to the strict terms of the po\vcr, and not such a right 
of redemption as is incidental to a mortgage (df ) ; unless it 
appear tliat the transaction was in the nature of mortgage 
security, and that the grantor and grantee were intended to 
have mutual and reciprocal rights to insist upon reconveyance 
of the estate and repayment of the consideration (e). 

In such a transaction the condition tor repurchase, unlike the 
proviso for redemption, is construed strictly against the grantor, 
Avho, if he desire the benefit of it, must show compliance wdth 
its terms (y* ). And the reason of the difference is that, in a 
]nortgage, the penalty or forfeiture is introduced for the purpose 
of security only, and the mortgagee is compensated by receiving 
interest in default of payment of the principal at the time 
appointed. 13 ut in the case of a defeasible purchase, forfeiture 
is out of the question, the estate being absolutely vested in the 

W Exton V. Scott, C Sim. 31. & J. 97; 4 Jur., N. S. 125; Taply v, 

00 Cottrell V. Purchase, For. Cl. Sheather, 8 Jur., N. S. 1163; Shaw v. 

00 St. John r. Wareham, cit. 3 Sw Jeffry, 13 Moo. P.,C. 432. 

C31; Barrel! v. Sabine, 1 Vem. 2G8 (/) See 3 Sw. 631; Pegg r. Wisdon 

linsworth r. Griffiths, 5 Bro. P. C. 184 16 Bear. 239; Barrell t*. Sabine, 1 Vem! 

Perry r. Meddowerof t, 4 Bcav. 197. 268; Joy v. Birch, 4 Cl. & F. 57- 10 

(e) Goodman v, Grierson, 2 Ba. & B1.,N. S. 201. * 

Be. 274; Alderson r. White, 2 Do G. 

It 





IQ CONDITIONS ron bepubchare* 

grantee by the conveyance ; and tlic power to repuroliase, not 
being a right arising out of the nature of the contract, but a 
privilege given by special agi’eement, is to be exercised only on 
strict performance of the terms of the deed. 

Therefore, where in one case it was agreed at the time 
of the conveyance (ff), that the premises should be reconveyed 
by the purchaser on payment of the original consideration 
money and the expenses of the conveyance, within a limited 
time ; and in another (/i), after an absolute release of the 
equity of redemption to the mortgagee, for a further sum, the 
mortgagee (being then in the position of a purchaser) demised 
the estate to the former mortgagor for a term, at a rent, and 
agreed at the same time that, upon punctual payment of the 
rent, the estate might bo repurchased at a fixed price, and 
within a certain time ; but in defkult of payment of the rent, 
the agreement was to be void : — it being clear in these cases 
that there was no mutuality, in other words, that the pur- 
chasers had no means of compelling the repayment of their 
consideration monies, Jbut that the power of repurchase was a 
privilege only — redemption was refused in the first case after 
the period fixed had passed, and repurchase in the other within 
the period, but upon default of payment of the rent, though 
the arrears due were tendered with the purchase money. The 
strict condition has also been upheld where (?), upon the 
release of the equity of redemption for valuable consideration, 
it has been agreed that the mortgagee should reconvey upon 
repayment to him witliin a fixed time of the original mortgage 
money, with the consideration for the I’clease and interest and 
the outlay for repairs or improvements; and where time was 
allowed for payment of an existing debt upon security being 
given for payment of it by instalments, on the failure of any 
one of which the whole debt was to become payable (A). So if 
the creditor agree to forego part of his debt upon payment of 

(ff) Williams v, Owen, 10 Sira, 886 506; Tam. 416; so in St. John v, 

and 6 Myl. & Cr. 303; Acton v, Acton, Warcham, cited 3 Sw. 631. 

Pre. Ch. 237; 2 Eq. Ca. Abr. 596; but (i) Ensworth v, Griffith, 6 Bro. P. C. 
see Waters i*. Mynn, 14 Jur. 341. 184; Gossip v, Wright, 9 Jur., N. S. 

(k) Davis V. Thomas, 1 Buss. & M, 592. 

(A) Sterne v. Beck, 32 L. J., Ch. 682. 
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the residue at a fixed day ; or to refrain from entering up judg- 
ment if an insuranee be kept up : the latter contract is not in 
the nature of a penalty or forfeiture, and the creditor may take 
advantage of failure in the strict performance of it ; and in the 
former no relief will be given in case of default, but the mort- 
gagee will be entitled to the whole of his original demand, 
notwithstanding continued payments of interest on the lesser 
sum(/). 

And so where the transaction is entirely canned out by the 
instrument of conveyance, if the grantee have no power of 
compelling the repayment ; as upon a conveyance of a rever- 
sionary interest in leaseholds (m), with a proviso for re- 
demption upon repayment of the consideration money and 
interest witliin five years, but in default, the estate of the 
gi’antee to be absolute and indefeasible, and the grantor to be 
debarred for ever from all right and relief in equity; with a 
covenant by the grantor to release his equity. It seems clear 
that even these strong expressions of intention would not have 
availed, if any power of compelling repayment had been re- 
served to the grantee. And where (w) a mill, with the fixtures 
and business, wore assigned to the equitable mortgagee thcrcot 
at a certain price (the business to bo carried on by him), with 
a clause for resale within ten years, and a proviso that if the 
net profits of the business should not during six consecutive 
months at any period of the ten years produce such an amount 
as to pay the interest on the purchase-monies, and if the 
assignor should, within two months after notice, fail to pay 
the assignee the purchase-money, with interest, or in case the 
purchase-monies and interest should not be wholly repaid by 
the end of ten years, then the agreement for reeonveyance 
should be void, and the equity of redemption barred ; this was 
held to be a sale with a right to demand a resale, the grantee 
having acquired no personal rights against any one, and 
having no means, other than those pointed out by the deed 

(2) Ford V. Earl of Chesterfield, 19 (m) Tasburgh v. Echlin, 2 Bro. F. C. 

Bear. 428 ; Thompson v, Hudson, L. B., 2C5. 

4 E. & I. App. 1; Parry Great Ship («) Ogden v, Battams, 1 Jur., N. S. 
Co., 4 B. & S. 656. 791. 

M. VOL. I. 


C 
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EVIDENCE OP INTENTION. 


(viz. the waiting the expiration of the time limited), for making 
himself master of the property. 

Upon an agreement by one who had contracted to buy an 
estate, that it should bo conveyed to a person who had ad- 
vanced him part of the purchase-money, with a proviso to be 
void on repayment of the advances with interest, and of the 
whole amount of the purchase-money at a certain day, other- 
wise the sale to be absolutely confirmed to the lender, the 
transaction was also held to be a conditional sale (<?). 

It is the same if there be a conveyance of land conditioned 
to be void on payment of a sum of money at a certain day; 
for it is in the election of the settlor either to pay the money 
or to let the settlement stand, but not in that of the grantee to 
compel payment (/?). 

16. The inadequacy of the consideration to the value of the 
property, the taking by the grantee of immediate possession 
under the conveyance, and the payment by him or by the 
grantor of the costs of the transaction or of insurances and 
other outgoings of the property, will be taken into consideration, 
but will not be conclusive upon the question whetlier a doubtful 
instrument was intended to take effect by way of mortgage or 
of sale (q). And circumstances of pressure upon the grantor, 
as where he is insolvent and in prison, or represented by the 
same solicitor as the grantee, will materially influence the court 
in construing an apparently absolute or conditional sale, as a 
mortgage, where, in the absence of such circumstances, the mere 
insufficiency of price would be little regarded. Weight will be 
also given to the circumstance that, in the peculiar position of 
the grantor, a mortgage might be beneficial to him w^hen a sale 
would not (?'). 

(o) Perry v, lileddowcroft, 4 Bear, well, 3 Gif. 251 ; 31 L. .T., N.S.,Ch. 543, 
197. per Turner, L. J.; Davis v, Thomas, 

ip) King V. Bromley, 2 Eq. Ca. Abr. 1 R. & M. 606; nor will payment of 
695; and sec Ensworth r. Griihth, 5 Bro. the expenses by the grantor he conclu- 
P. C. 184. sire evidence of an intended mortgage. 

(q) Thomborongh v. Baker, 3 Sw. (Aldcrson v. White, 4 Jur., N. S. 125; 
C31, per Lord Nottingham ; Williams 2 De G. & J. 97.) 

T. Owen, 5 M. & C. 303; Langton v, (r) Pec r. Cobinc, 11 Ir. Eq. Rep. 
Horton, 5 Beav. 9; Douglas Culver- 400. 
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It may be shown, that a contract that a conditional sale 
should become absolute upon the happening of a certain event, 
was entered into by the grantor with the fidl knowledge of the 
consequences ( 5 ), and what was the nature of an instrument 
uncertain upon the face of it ; but such evidence will not 
be alloAved to affect an inference that the transaction, though in 
form a sale, was only a mortgage, wlicrc that inference is 
founded upon strong circumstances. Thus, where a debtor 
gave to his creditor an absolute bill of sale of a ship at sea, and 
deposited with him a policy of insurance thereon, and drew 
bills upon him for further sums, engaging but failing to pay 
them when they came to maturity, and the bills were renewxd 
at the expense of the debtor, and the insurance was kept up and 
payments made by him on account of the crew: these facts 
were held to be consistent with, and evidence of, a mortgage, 
and not of a conditional sale intended to become absolute upon 
non-payment of the bills, although parol evidence w’as given by 
the creditor that the agreement was otherwise (?/), 

16. Somewhat akin to the case of a conditional sale is that 
of a condition in a settlement, that, upon payment of a sum of 
money in a certain event, the prior limitations of an estate shall 
cease, and the land go to the person paying the money; as 
where (a:) land w^as settled upon the issue of the intended 
marriage in tail, wdth a proviso that if there should be but one 
daughter and no other child of the marriage the land should 
be to the husband in fee, upon payment to the trustees of the 
settlement of a sum of money by his heirs, executors or admi- 
nistrators, within three months after his death. The event 
having happened, tliis was held to be only a security for money, 
and to be redeemable after the three months ; and that, not 
merely by the heir or executor, but also by a creditor of the 
husband. But it will be different (y) if the proviso be that, 
unless (in the happening of the event) the person entitled under 

(«) Newcomb v. Bonham, 1 Vern. 8, Ca. Abr. 594, M. N.; 1 Atk. 392. 

214, 232. (y) Mans. (Sir Thomas) case cited, 

(t) Langton v. Horton, 5 Beav. 9. Freem., Ch. 200 ; Wincbelsea, Earl v. 
(«) Id. Wentworth, 1 Vem. 402; Same v. 

(a?) Frederick r. Aynscombe, 2 Eq. Norcliffe, id. 430. 

C 2 
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REDEEMABLE ANNUITIES. 


the limitation pay to another a certain sum within a limited 
time, the land shall go over to the latter in fee ; for here there 
is a limitation over upon default of payment at the appointed 
day, to treat which as redeemable would destroy the distinction 
between a condition and a limitation over. 

17. It follows from what we have seen of the nature ot 
foreclosure, that in these cases of conditional sales and settle- 
ments, there being no power in the person to whom the money 
may be paid to compel payment of it, and no forfeiture, but 
a permissive right of payment only, there can be no fore^ 
closure (6). 

18. Another kind of redeemable interest is that in which 
the person to whom the consideration money is paid grants, 
not the estate, but an annuity or rent-charge issuing thereout, 
with a clause of repurchase. Transactions of this kind were 
originally made (where loans were intended) for the purpose 
of avoiding the Statutes of Usurj", and are now of common 
occurrence. The effect of the transaction is somewhat of the 
nature of a Welsh mortgage, the money borrowed being re- 
paid by instalments, consisting partly of interest and partly of 
principal (r) (11). 

The tendency of the court is to treat annuities, thus granted 
with a power of repurchase, as redeemable annuities, and to 
admit unwillingly the distinction between redemption and re- 
purchase in cases in which the grant of the annuity and the 
stipulation for repurchase form part of the same transaction; 
especially if the words redemption ” and repurchase” appear 
to have been used ^onymously; but the word repurchase ” 
will be construed with the strictness of a condition, where the 
grantee has been for some time in possession as purchaser (a). 

The presence of a stipulation that notice shall be given ot 
the intention to repurchase, and the condition for repayment 

(z) Eloyer v, Sberard, Ambl. 19; tbe transaxstion, and foreclosnre may be 
Lawley v. Hooper, 8 Atk. 281. Bat bad. 

tills Bccms to be the only resemblance, (a) Longnet v. Scawen, 1 Vos. 103; 

for possession is not of the easenco of Bulwer Astlcy, 1 Pb. 422. 
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of the purchase-money, with a further sum amounting to the 
value of the interest during the period of notice, are also 
circumstances (i) upon which the court will rely, as indications 
that a loan was intended, and that the object was to allow time 
to find another borrower, and to secure interest in the mean- 
time though the latter condition was one upon which Lord 
Kedesdale thought that much stress ought not to be laid(c). 


19. A legal mortgage of a copyhold estate is effected by 
a surrender of the copyhold, subject to a condition that the 
surrender shall be void upon payment of the money at the day 
fixed ; and which is perfected by the admittance of the mort- 
gagee. When the copyhold only forms part of the security, 
tlie surrender is usually made in pursuance of a covenant to 
surrender (rZ), contained in the accompanying mortgage of the 
Irceliold or leasehold estate, and the covenants for title in which 
are made to extend to the copyholds ; or, if there be no such 
other security, the covenants for payment and title, if made, 
arc alone contained in a separate deed. Until entry upon the 
court rolls of the conditional surrender, nothing passes by it(e); 
but this having been done, the mortgagee generally abstains 
from taking admittance until it becomes necessary or desirable 
to do so, and in the meantime the fines and fees which would 
become payable upon his admittance arc saved, and he does 
not become subject to the liabilities incident to copyhold 
tenancy. His interest, in fact, until admittance, is merely 
equitable, tlie surrenderor remaining seised of an estate which 
is descendible to his heir (even though the lord have accepted 
rent from the surrenderee (y*)), and being liable to the lord 
both for services and for the purpose of forfeiture (^). Nor 


(If) Lawleyt’. Hooper, 3 Atk. 281; 
Btthver v. Astley, 1 Ph. 422. 

(c) Vemer Winstanlcy, 2 Sell. & 
Lcf. 393. 

(d) The interest of the covenantee 
Under such a covenant may be assigned, 
and the assignee urill be entitled to ad- 
mittance on payment only of a single 
fine, even though the agreement to as- 
sipi be presented by the homage. (The 
King u. Lord of the Manor of Hendon, 
2 T. R. 484.) 


(e) Burgaine r. Spurling, Cro. Car. 
283; Proscl v, Welsh, Cro. J. 403; 
Pawcet V, Lowther, 2 Ves. 303 ; 4 & 6 
Viet. c. 35, s. 90. 

(/) Proscl V. Welsh, Cro. J. 403. 

(^) Doe d, Shewen Wroot, 5 East, 
132; Floyd v. Aldridge, cited id, 137; 
The King r.Mildmay, 6 B. & Ad. 254; 
Pow. Mort. 438 a, note, ed. 6; 2 Watk. 
Cop. 117. See Fawcet o. Loivther, 2 
Ves. 303; Minton r. Kirwood, L. R., 1 
F.q. 449. 
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can the lord, except by special custom, compel the mortgagee 
to take admittance either before or after condition broken (7i), 
though if by custom the lord may insist upon it and a forfeitm’e 
be incurred, there will be no relief in equity against the for- 
feiture (/). 

Upon broach of the condition and admittance of the sur- 
renderee, his estate becomes absolute; and having already 
before admittance acquired a good title as against all but the 
lord, he takes upon admittance a title which relates back to 
the date of the surrender ; so that he may recover in ejectment 
against a purchaser u-ho has taken admittance under a later 
surrender (A). 

The lord is not bound to accept a conditional surrender 
W’hich is embarrassed with trusts, unless it be ivarranted by 
custom, or to recognize persons over whom he has no control, 
or give effect to a transaction to which he is not a j)arty. He 
may therefore refuse a surrender made subject to such uses as 
the surrenderee shall appoint by writing, though if he have 
accepted such a surrender he will be bound by it(/). And he 
must admit an appointee under a power created by will. 

20. Copyholds for lives are also usually mortgaged by way 
of conditional surrender, although in strictness the surrender 
of such copyholds, except under a special custom, is a renun- 
ciation of the copyhold estate for the lord’s use, without any 
obligation upon him to regrant it ; so that on admittance the 
tenant would take from the lord and not from the surrenderor, 
as in the case of coi)yholds of inheritance (/n). 

21. In mortgaging leaseholds for years it is usual, instead 
of assigning the whole term to the mortgagee, to grant him an 

(A) Watk. Cop. 1, 148, n. (m) Watk. Cop. 1, 51, note (1). In 

(i) Tredway v. Fotherloy, 2 Vern. mortgages of estates for lives, whether 
367; Scriven, Cop. 1, 195. copyhold or leasehold, it is usual by 

(A) Holdfast d. Woollams v. Clap- way of further security for the mort- 
ham, 1 T. R. 600; The King v. Mild- gagor to insure the lives of the cejttuht 
may, supra; Benson v. Scott, 12 Mod. <juevie. But where money is raised by 
49; Doe d. Wheeler v. Gibbons, 7 Car. the direction of the Court of Chancery 
& I’- 161. upon such property, the court has no 

(0 Eddlcston v Collins, 3 De G., power to compel the pmsons entitled to 
M. & G. 1; Flack t*. Master, &c. of insure the lives. (Grautley v, Gar- 
Downing College, 13 C. B. 945. thwaite, 6 Mad. 96.) 
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underlease^ reserving to the mortgagor a few days or some 
other nominal reversion out of the original term ; because if 
the whole of that term be legally vested in the mortgagee, he 
becomes liable as assignee to be sued by tlic lessor on the 
lessee’s covenants, whether the mortgagee have or have not 
entered into possession of the estate (n ) ; though it was formerly 
thought, that until entry and possession, an assignment by way 
of mortgage was on a different footing in this respect from an 
absolute assignment (o). 

Even though the security had been of no value to the mort- 
gagee, he was not relieved in equity against the action of the 
lessor (p) ; who, on the other hand, was left to his legal remedy 
and was not assisted to charge the mortgagee (y). 

The liability to the covenants, being thus dependent upon 
the legal owners! lij), attaches neither to the mere equitable 
interest of a devisee or other assignee of the estate of the mort- 
gagor, nor to that of an equitable mortgagee (r) ; nor has the 
lessor any equity to compel the equitable assignee or depositee, 
between whom and himself there is no privity, to take a legal 
assignment so as to make himself liable to the covenants ; even 
though the equitable assignee have taken possession of the 
property; the effect of the possession being dependent upon 
the nature of the title under which it is taken (.?). 


Of Mortijages of Chattels Personal. 

22. Personal chattels may be the subject of securities, for 


the validity of which no deed 
which may be jnade cither 
pledge (69). 

(«) Williams t% Bosanquet, 1 Brod. 
& B. 238; 3 Moore, 300; Stone v. 
Evans, Peake, Add. Ca. 94; Haig r. 
Homan, 4 Bli. N. S. 380. 

(<?) Eaton t\ Jacqnes, 2 Dongl. 455. 
See also Walker r. Reeve, 3 Dongl. 19. 

(p) Pilkington t*. Shaller, 2 Vcm. 
374. 

(j) Sporkes r. Smith, 2 Vem. 275. 
(r) Mayor of Carlisle t?. Blamirc, 8 


or ^vriting is necessay (^) ; and 
by way of mortgage, or by 


East, 48G. 

(ft) Moores v. Choat, 8 Sim, 508, 
overruling Might r. Bentley, 7 id. 149 ; 
Moore v, Greg, 2 De G. & S. 304 ; 2 
Ph. 717, overruling Lucas i*. Comer- 
ford, 3 Bra C. C. 166; 1 Ves. J. 285. 
(t) Litt. s. 365 ; Reeves t;. Capper, 

6 Bing. N. C. 136 ; Florv v. Denny, 

7 Exch. 681. 
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A mortgage of chattels, which, like an absolute assignment 
of them, is commonly called a bill of sale (69), passes the 
actual property in the goods to the mortgagee, subject to re- 
demption. Like other mortgages it may be made subject to a 
condition ; and the possession of the creditor is not, as in the 
case of a pledge (80), necessary for its validity (w). But as it 
is fraudulent by the rules of law (x) for the debtor to continue 
in possession of the goods mortgaged, because he is thereby 
invested with a delusive credit arising out of such possession, 
it was held in Twyne^s case{^y)y soon after the passing of the 
statute against fraudulent deeds and alienations, that such pos- 
session was within the mischief aimed at by that act (343). 
It is therefore a rule(r), that where goods mortgaged are 
capable of delivery, there ought to be an actual delivery of 
them ; but if the mortgagee cannot obtain possession either of 
the goods, or of such documents or muniments as will give him 
the dominion over them, he must give notice of his title to the 
person who has the dominion (887). 

A provision that the mortgagor of goods shall remain in 
possession until default operates as a re-demise by the mort- 
gagee, wlio cannot sue for the goods until default has been 
made or until the expiration of the time limited after notice, 
where notice for payment is to be given upon default ; and 
the mortgagor may maintain an action for interference with 
his possession during the term. But the re-demise only entitles 
the mortgagor to the use of the chattels ; if he or his trustee 
in bankruptcy seU them during the term, it will be a disclaimer 
of the tenancy, and the mortgagee or his assignees may sue in 
respect of the conversion (a). 

S3. It 18 not necessary for the validity of a moftgage of 
chattels that the mortgagor should be aware of their exact 
natm:e(6). He may even create a valid security upon per-^ 

(w) Maugham «?, Sharpe, 17 C. B., in Ryall Rolle, 1 Atk. 176; and ace 
N. S. 443 ; 10 Jur., N. S. 989. I«mpricre v, Pasley, 2 T. 11. 486, as td 

(ir) Per Lord Ilardwickc, 1 Atk. mortgage of goods at sea. 

(a) Penn Bittleston, 7 Excli. 937; 

(y) 3 Co. 80. Brierley t, Kendall, 17 Q. B. 937. 

(5) Per Sir Thomas Parker, C. B., (6) Kelsall, Exp., De G. 352. 
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sonal property not yet in existence, provided he have a poten- 
tial interest in that out of which the property inay arise. 
Therefore, a parson may grant all the tithe wool which he may 
have in such a year, though perhaps he shall have none ; and 
one possessed of land, the fhiits which shall arise upon it ; and 
the property sliall pass as soon as tlie fruits arc extant : though 
a man cannot grant the wool that shall grow upon his sheep 
that he shall buy hereafter, for that he hath it neither actually 
nor potentially (c). So a valid mortgage may be made of the 
produce to arise from a whaling voyage then in course of pro- 
secution (rf); and of the freight to arise under a future contract 
in respect of an intended voyage (<?); and future freight maybe 
mortgaged with the ship(/), and it seems also separately from 
it, so that the separation be not permanent, but only for the 
purposes of the security (ff). But, for want cither of an actual 
or potential interest, an assignment of the profits of a ship has 
been held not to pass at law the oil obtained on a voyage which 
was. not contemplated at the date of the assignment (A). 

84. An incomplete chattel may also be the subject of a 
security comprising a contract to complete it, and to assign the 
materials appropriated for its completion, and the chattel when 
finished ; and by such a contract the entire chattel and all 
things prepared for, though not actually attached thereto, will 
be bound, and will vest in the assignee (z) (847). 

26. But a mere grant of goods not in existence, or not then 
belonging to the grantor, was formerly (A) inoperatiTe at law, 
unless the grant were ratified by the grantor after he had 

(c) Grantham r. Hawley, Hob. 132; (y) Ship Worre, Re, 8 Pr. 278, per 

Petch V, Tutin, 15 M. & W. llO. An Lord Eldon. 

Act of S. Australia^ 1855-6, No. 4, (It) Hobinson Macdonndl, 5 M. & 
antborizes liens on future wool and Si 228. 

mortgages of cattle, &c., without dc- (t) Reid v, Fairbanks, 1 0. L, R. 
livery. 787; Woods v. Russell, 6 B. & Aid* 

{d) Langton Horton, 1 Hare, 540. 042. 

(e) Leslie v. Guthrie, 1 Sc. 683. ’ {k) L e., before the Judicature Acts, 

(/) Douglas t\ Bussell, 4 Sim. 524; 1873 and 1875. See Act of 1873. s* 25 

IM. &K.488. (11). 
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acquired the property (/) ; such a ratification being sufficiently 
shown where the grantee took possession of the after-acquired 
property, with the consent of the grantor (m). Otherwise a 
legal security upon such property could be created only by a 
licence or authority to the creditor to take possession of it ; by 
which licence, so long as it remained unacted upon, no legal 
title to any specific property was created ; but when executed 
the mortgagee’s title to the property taken, if it were so 
described that a specific performance of the contract could 
have been decreed, was as good as if lie had been directly 
put into possession by the mortgagor himself (w). And an 
instrument, though plainly intended to take effect as an assign- 
ment, and void as such, may, if it contain apt words, be treated 
as a power to take possession of the after-acquired property. 
A security was so construed, which provided that after-acquired 
property should belong to the creditor, and be considered to 
be included in the assignment as fully as if it were the property 
of the debtor, and included in the deed, so that the security 
might at all times be of adequate value (o)» 

A subsequent assignment by the mortgagor, when the after- 
acquired property has come into his possession, and before it has 
been seized by the first mortgagee under the licence, amounts 
to a revocation of the licence ( 7 ^). 

26. In equity, on the other hand, upon the principle that 
specific performance would be decreed of a contract to assign, 
when property which answers the description in the contract 
comes into the possession of the mortgagor, an assignment of 
chattels not in the mortgagor’s possession at the date of the 
assignment will pass an immediate interest, which will attach 
upon the chattels when they are acquired {q ) ; and a licence 
under which in ordinary cases no interest w'ould pass until the 

({) Swan r. Thornton, 1 C. B. 37!'; liead, 11 Jur., ]!7. S. C47; 3 IT. & C. 
Gale V. Bnmell, 7 Q. B. 860. 956. 

(») Hope V. Haylcy, 6 Kl. «5 Bl. («) Hoiw v. Hayley, 6 El. & Bl. 830. 
830. (.P) Carr v. Acraman, 11 Exch. 666. 

(n) Congreve v. Eretts, 10 Excli. (ff) Holroyd v. Manliall, enpra ; 
298 j Holn^d t>. Marshall, 2 Sm. & G. Kcove v. Whitmore, 9 Jur., N. S. 243, 
382j 29 L. J., Ch. 666; 80 id. 386} 33 1214; 33 L. J., Ch. 63. 

id. 198; 10 11. L. C. 191; Bolding r. 
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chattels were seized by virtue of it, may, upon the construction 
of the instrument in which it is contained, operate as a present 
assignment (r). 

The distinction behveen the legal and equitable effects of the 
grant will probably now be unimportant. 

27. Questions whether and to what extent securities upon 
chattels were intended to affect more than the present property 
of the grantor, most frequently arise in mortgages of furniture 
and stock in trade, and of the machinery and fixtures contained 
in manufactories ; the chattel or other nature of which latter 
has also been the cause of much discussion. 

In considering these questions, it may be premised that, 
where property is purely of a moveable nature, a clear inten- 
tion must be expressed or implied in the security to affect such 
as is subsequently acquired or brought upon the mortgaged 
premises. Such an intention has been held to arise on a 
mortgage of farming stock and of the mortgagor’s tenant 
right and interest yet to come and unexpired in the farm and 
premises, which latter words were held to include the tenant’s 
interest in crops grown in future years of the term, as that 
wb‘ch the tenant but for the security would have a right as 
tenant to collect during the term (5). 

But it is otherwise in the case of a mortgage of furniture 
or chattels in a house, with power for the mortgagee on default 
to enter and take all and every the goods, chattels, effects and 
premises (f), for none of these words point to future property ; 
of course, also, where the security is expressly confined to 
property then being on the premises (m). 

28. A different consideration arises where the property 
though chattel is either absolutely or in a qualified manner 
fixed to the land. 

Whatever is fixed to the land, or to the building which 
stands upon it, belongs to the land; and though this rule has 

(r) RccTe v. Whitmore, supra. G. 245; 6 Scott, N. R. 9C7. 

(«) Fetch V. Tutin, 15 M. & W. 110. (tc) Stephenson, Exp., 12 Jur. 6. 

(t) Tapfield r. Hillman,. 0 Man. & 
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been so far relaxed for the benefit of trade, that as between 
landlord and tenant certain fixtures may be removed by the 
tenant during the term, the exception is confined to cases 
arising out of that relation, and does not apply where the 
person who annexes the fixtures is the owner of the soil, 
■\vhether he acquired it by descent or by purchase, and whether 
he annexed the fixtures for a permanent purpose and for the 
better enjoyment of the land, or for the purposes of trade or 
manufacture (^). 

Therefore, as a general rule, by the mortgage of land or of 
a min or other building, not only all fixtures annexed to it at 
the date of the security (y ), but also all those which are after- 
wards annexed by the mortgagor, whether they be or be not 
such as are removeable as between landlord and tenant ( 2 '), will 
vest in the mortgagee though the mortgagor continue in pos- 
session, and will not pass to the trustee in bankruptcy of the 
latter (a) ; and this consequence will follow, independently of 
any inference as to the non-ownersliip of the bankrupt arising 
from the custom of a particular trade that the fixtures shall be 
furnished by and continue to be the property of the owner of 
the land (J). It is no ground of objection to this rule that the 
fixtures were erected by a partnership firm, to one member 
of which the mortgaged property exclusively belonged, the 
mortgagee not being concerned with the equities between the 
partners (c). 


28. The general rule is, however, subject to qualifications 
arising out of the terms of the security. Where fixtures are 
specially mentioned as pari of the security, they may be so 


(a?) Fisher v. Dixon, 12 Cl. & Fin. 
812; Mather v. Fraser, 2 Iv. & J. 536; 
Cotton, Exp., 2 M., D. & De G. 725; 
Climie f. Wood, L. R., 8 Ex. 257; 4 id. 
328; Cnllwick v. Swindell, L. R., 3 
Ex. 249. 

(y) Place v. Fagg, 4 M. & R. 277; 
Bentley, Exp., 2 M., D. & De G. 591, 
where trade fixtures passed under the 
word “ appurtenances.’* 

( 2 ) Walmsley v. Milne, 6 Jur., N. S. 
125; 7 C. B., N. S. 115; Rcynal, Exp., 


2 M., D. & De G. 443; M'Cluney v. 
Lemon, Hayes, 154; Belcher, Exp., 4 
D. & C. 703; Ackroyd v. Mitchell, 3 
L. T., N. S. 236; Longbottomr. Berry, 
L. R., 5 Q. B. 123. 

(a) Clark v, Crownsliaw, 3 B. & Ad. 
804. 

(5) See Rnfford t\ Bishop, 5 Russ. 
346. 

(c) Scarth, Exp., 1 M., D. & De G. 
240; Cotton, Exp., 2 id. 725; Cullwiek, 
i\ Swindell, L. Ri, 3 Eq. 240* 
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mentioned as to raise an inference that it was confined to those 
which existed at its date, or such as have been afterwards 
annexed may be excluded by subsequent dealings between the 
parties. As if two kinds of property be mortgaged, with the 
fixtures in one of them, the principle expressio unius est exclusio 
alterius will exclude the fixtures annexed to the other. For 
instance, a mortgage (d) of a foundry and of dwelling-houses, 
with the bells and other fixtures in the houses, was held to 
exclude a steam engine and machinery in the foundrj’', which 
otherwise would clearly have passed by the mere conveyance ot 
the foundry; but the bai’e enumeration of specific fixtures in 
the mortgaged property will not rebut the inference that all 
fixtures were intended to pass {e). 

Again, if it be the custom of the place that fixed machinery 
which can be removed without injury to the freehold should 
be so removed, and it lias been treated between the parties 
as separate from the land and unaffected by the mortgage, 
such machinery may bo held not to pass (/) by a mortgage ot 
the buildings and machineiy ; but this distinction is admitted 
^vith great caution, and was held not to have arisen by a mere 
mortgage of a factory to one, followed by a separate mortgage 
of the niachineiy contained in it to another (y), 

30, The rule as to the vesting of fixtures in the mortgagee 
of the buildings or soil to which they are annexed, extends to 
mortgages of leasehold as well as of real estate (A); and the 
right of the mortgagee to fixtures both existing and added, and 
whether rcmoveable or not as between landlord and tenant, 
and whether the property be real or leasehold, arises under 
an equitable mortgage by deposit (33), as well as under a 
legal mortgage, and whether the deposit be or be not accom- 


{d) Hare v. Horton, 5 B. & Ad. 715. 
{e) Mather Fraser, 2 K. & J. 53G; 
and for the effect of words relating to 
roachinery to be added, see Metropolitan 
See, Society tv Brown, 26 Bear. 454; 
Haley v. IXammersley, 7 Jnr., N. S. 766. 

(/) Trappes v, Harter, 2 Cro. & M. 
153; and see Waterfall v, Penistone, 3 


Jar., N. S. 16; 6 El. & BI. 876. 

(V) Whitmore v, Empson, 23 Bcav. 
313} 3 Jur.,N. S. 230. 

(h) Langstaff v. Moagoe,2 Ad. & E. 
167; Broadwood, Exp., 1 M., D. & Do 
G. 681; Barclay, Exp., 6 De G., M. & 
G. 403. 
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panied by a memorandum of agreement (f). Where a deposited 
lease having expired, an agreement was made for a new lease 
which was not granted, the security was held to remain on the 
produce of the fixtures (A). And the right of the mortgagee 
of a lessee to sever the mortgaged fixtures from the freehold 
is a right or interest within the rule laid down by Lord Coke (Z), 
as to a surrender of a lease: that ^Miaving regard to the 
parties to the surrender, the estate is absolutely drowned. 
But having regard to strangers who were not parties or privies 
thereunto, lest by a A^oluntary surrender they may receive 
prejudice touching any right or interest they had before the 
surrender, the estate surrendered hath in law a continuance.” 
The mortgagee may therefore enter and sever the fixtures 
notwithstanding the surrender of the term (m). 


31. As to the extent of the term fixtures” (w), whatever is 
of itself sunk or is built into any fabric which is sunk into the 
ground, or is fixed by cement, screws, solder or other permanent 
fastening to any such fabric, or to any part of the building 
itself, either above or below, and although it may be removed 
without injury to the building, is considered to be annexed to 
the land. Such may be a steam engine, steam hammer, engine 
boiler, cross shafting in a factory, furnace of fire brick and iron, 
coke oven, still, malt mill, gas fittings, and other fixed ma- 
chinery (e) ; but a bed plate only laid upon and not fixed to a 
foundation sunk in the ground, cutters kept in place by wedges, 
cisterns, and generally such articles as are kept in place by 


(/) Price, Exp., 2 M., D. & I)e G. 
olS; Barclay, Exp., 6 Do G., M. & G. 
403; Cowell, Exp., 12 Jur. 411; Broad- 
wood, Exp., supra ; Tagart, Exp., Do 
G. 531; Heathcoat, Exp., Fonbl. N. R. 
42; Edwards, Exp., id. 208; Williams 
t\ Evans, 23 Boav. 239; Meux v. 
Jacobs, L. R., 7 E, & I. App. 481. 
Sec Longbottom v. Berry, L. R., 6 Q. 
B. 123. 

(A) Fearensidc v, Derbam, 13 L. J., 
N. S., Ch. 334. 

(ZX Co. Lit. 378 b. 

(»i) London and Westminster Loan 


and Discount Company i\ Drake, 5 
Jur., N. S. 1407. 

(n) As to what securities upon fix- 
tures require registration under the 
Bills of Sale Act (65)- 

(o) Mather v, Fraser, 2 K. & J. 53G; 
Haley r. Ilammersley, 7 Jur., N. S. 
765; Walmeslcy r. Milne, 6 Jur., N. S. 
125; 7 C. B., N. S. 115; Metropolitan 
&c. Society v. Brown, 26 Bear. 454; 5 
Jur., N. S. 378; Horn v. Baker, 9 East, 
215; Ackroyd v, Mitchell, 3 L. T., N. S. 
236. 
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their own weight only, though resting upon foundations fixed 
to the soil, do not pass ( p), 

Neither do such articles pass, as, though partly imbedded in 
the soil, have not been so placed in order to fix them, as for 
instance straightening plates, which have accidentally pene- 
trated the ground, or sleepers and trams udiich liave become 
sunk into it by the weight of waggons passing over them (q). 
Nor yet looms, the legs of which arc dropped into sockets in the 
floor of the mill for steadiness only ; for besides that they are 
unfixed and no part of the mill, they are also in the nature of 
mere furniture, liable to be changed according to the purpose 
to which the mill and the fixed machinery in it may from time 
to time be applied (r); but it is otherwise if they be nailed 
down to plugs driven through the pavement («). 

8S. Moreover, with any fixture will pass(j?), without special 
mention, whatever, though accidentally detached from it, or not 
of its own nature a fixture, may b(^ essential for the proper 
employment of the machine or fixed article of which it forms 
part, even though it be more or less capable of use in a de- 
tached state. Such may be the stone of a mill removed for the 
purpose of repair, or the anvil of a steam hammer, and the same 
inile is applicable in the case of machinery not of a fixed kind ; 
so that such separate adjuncts of a machine as are necessary for 
its operation or intended to be used as part of it will pass with 
it, provided they have been actually fitted to their respective 
positions (m). 

And a mortgage of a ship at sea with its tackle and appur- 
tenances will pass a chronometer then on board belonging to 
the owner of the ship {x) (246), 

(^) Metropolitan &c. Society r. (r) Hutchinson v. Kay, 23 Bcav, 
BroAvn; Mather i\ Eraser, supra. Sec 413. 

Ashbury, Exp., L, R., 4 Ch. G30; and («) Boyd r. Shorrock, L. R., 5 Eq. 
Longbottom v. Berry, L. R., 6 Q. B. 72; Holland v, Hodgson, id. 7 C. JE*. 
123, for other machinery there decided 328. 

to bo fixtures. As to sleepers and rails (t) Place v, Fagg, 4 M. Sc R. 277; 

of railway, Turner v. Cameron, L. R., Mather i. Eraser, 2 K. & J. S36 ; 

6 Q. B. 306. Eisher v, Dixon, 12 G. & E. 312. 

(^) Metropolitan &c. Society r. («) Cort v. Sagar, 3 H. Sc N. 370; 
Brown, 26 Beav. 464; Bates v, Duke Astbnry, Exp., L, R., 4 Ch. 630. 

of Beaufort, 8 J ur., N. S. 270. (x) Langton v. Horton, C Jur, 910. 
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Of Equitable Mortgages. 

. 33 . An equitable mortgage may be made either by a mort- 
gage of the right or equity of redemption of property which is 
already in mortgage, or by an express or implied contract that 
certain property, or the evidences of it, shall be liable to a mort- 
gage for the debt. And although formerly such a security 
could not be set up as a defence to an action of ejectment by 
the mortgagor (y), it was for some purposes recognized by 
courts of law; which would not permit the assignees of the 
owner of the estate to recover from his equitable mortgagee 
the rents which he has received in that character (r). 

34 . With a ^ew exceptions all property of which a legal 
mortgage can be made (826) may also be effectually charged 
in equity. 

There are, however, some kinds of property, such as 
shipping and shares in railways and other public companies, 
which under tlie provisions of public or private statutes, or ot 
the deeds of settlement under which the companies are consti- 
tuted, can only be transferred in a particular manner, and by 
jirescribed forms of assurance. The exemption (a) by statute 
of public companies from the liability to sec to the execution 
or to take notice of trusts, and the prohibition against the 
entry on the register or receipt of such notices, has led to some 
doubt whether equitable mortgages could be made of shares in 
such companies (i). But it has been held (e) that the object 
of the prohibition in the Joint Stock Companies Act, 1856 
(which is followed by the Act of 1862), was only to preserve 
the titles to the shares unincumbered on the books for the con- 
venience of the company, and that the right to make an equit- 
able mortgage of shares, which should be valid against the 
assignees in bankruptcy of the mortgagor after notice to the 

{y) Boo d, Maslin v, Eoc, 5 Esp. panics Act« 1862, s. SO, following the 
105. But see now the Judicature Act, Act of 185G, s. 19. 

1873, s. 24. (h) See Boulton, Exp., Sketchier, 

(z) Sumpter r. Cooper, 2 B. & Ad. Re, 1 Be G. & J. 163. 

228. (c) Stewart, Exp., Shelley, Re, 11 

(ji) See the Companies Clauses Act, Jur., N. S. 25; 34 L. J., Bkcry. 6. 

1846, 8. 20 ; the Joint Stock Com- 
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company, was not affected. Where the statute or other 
restraining instrument merely points out the manner in which 
only a complete legal transfer can be made, an equitable 
interest may also be created (d) by a charge upon or imperfect 
transfer of the shares or other property, by virtue of which the 
mortgagor may be compelled to perfect the legal title; the 
equitable mortgagee being bound, as in other cases of assign- 
ments of choses in action, to give the proper notices and to do 
whatever else is required to complete his title to* the property ; 
and being unable to obtain a safe equitable title alone upon 
shares or stock, the holder of which is possessed only as trustee, 
unless inquiry have been previously made into the nature of 
the title (e) (1022). If the security be effected by a deposit 
of blank transfers, the mortgagee may fill up the blanks and 
complete the registration (/). 


36. An equitable mortgage may be made — 

(1) By a formal mortgage of the equity of redemption of 
property, the legal estate in which has already been mortgaged ; 
or by an imperfect transfer by deed or writing of tlie subject of 
the security or the income thereof ; such as — 

^.n agreement or covenant to create a security (ff ) ; 

A conditional surrender of copyhold ; or, if a prior mort- 
gagee have been admitted (in which case a surrender 
would only be evidence of a contract), a release of the 
equity of redemption (A) ; 

An authority to sell and retain the debt out of the pro- 
ceeds (f); 

An assignment of rent (A) ; 


(d) Pooley, Exp., 2 M. D. & Be 
G. 605; Dobson, Exp., id. 685; Mas-' 
terman, Exp., 2 Mont. & A. 209; 4 D. 
& C. 761. See littledale, Exp., 6 Be 
G., M. & G. 714, explaining Lancaster 
Canal Navigation Company, Exp., 1 
B. & C. 411; Bonlton, Exp., 1 Be G. 
& J. 163. 

(a) Shropshire Union, &c. Company 
r. The Qneen, L. B., 7 E. & I. App. 
496. 

(/) Tahiti Cotton Company, Be, L, 
M. VOL. I. 


B., 17 Eq. 273. 

(y) Sir Simeon Stuart’s case, cit. 8 
Yes. 576; 2 Sch. & Lef. 381; Eyre v. 
MT)owell, 9 H. L. C. 619; Jones, Exp. 
4 L. J., N. 8., Bkcy. 59; 4 B. & C. 
750; Jebb v, Hodge, L. B., 5 C. P. 73. 
(A) 1 Watk. Cop. 148, n. 

(i) Hodgson, Exp., le Cook, 1 Gl. 
& J. 13. 

(A) Wills, Exp., 1 Yes. Jr. 162; 2 
Cox, 233. 


P 
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A power of attorney to the creditor to confess judgment in 
ejectment (?) ; or to receive rents and profits and apply 
them in pajrment of interest ; or to repay himself out of 
the surplus proceeds of the sale of an estate in mortgage 
to the debtor ; or to mortgage the debtor’s land for pay- 
ment of the debt (m) : such a power, when intended to 
operate as a security, being irrevocable until the dis- 
charge of the debt, and giving a right to a judgment for 
an account, and to the ultimate remedies of equitable 
mortgagees (u). 

But an agreement for a preliminary step in the effecting of a 
security cannot be set up as an equitable mortgage if it have 
been laid aside unacted upon by the creditor. He must, if any 
lapse of time have occurred, be able to show that he intended 
to carry it out, and had taken the necessary steps to render his 
security effectual. Therefore, a creditor to whom the debtor 
had given an order for the transfer of shares in a company, 
which had not been acted upon for three years, and of which 
no notice had. been given to the company, was held not to have 
any equitable security on the shares, though he had lent money 
at the date of the order (o). And where the advances were 
made for a longer time than those mentioned in the contract, 
and in a different manner, it was held that there was no binding 
security (p). 

36. (2) By delivery to the creditor or his agent of deeds, 
copies of court rolls, or other documents of title to property, 
with intent to create a security thereon (j^). As to such a 
security, if the documents were already in the hands of the 

(Z) Dale V, Smithwick, 2 Yern. 161. (^) Bnsael v, Bnssel, 1 Bro. C. C. 

(m) Spooler e. Sandilands, 1 Y. & 269 ; Fye v, Daubnz, 2 Dick. 759 ; 

C. C. 390$ Abbott v. Stratten, 3 J. & Whitbread v, Jordan, 1 Y. & C. 803. 

L. 603; Hodgson’s case, 1 Gl. & J. 13; Where the leaf hoi rei eita does not 

Parkinson, Be, 13 L. T., N. S. 26. ' forbid, and the parties do not contract 

(7$) Walsh V, Whitcomb, 2 Esp. 565; with reference to any other particular 
Abbott V, Stratton, supra ; Ganssen v. law, and the general law of the place 
Morton, 10 B. &; C. 731. is English, an equitable lien will be 

(o) Gumming v, Prescott, 2 Y. A C. created upon land by a deposit of title 

488. deeds. (Yarden Beth Sam v. Luck- 

(p) Burton Vt Gray, L, B., 8 Ch. pathy Boyjee Lallah, 9 Moo. Ind. App. 

932. 303.) 
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creditor, though it were under an illegal contract, the possession 
win support a subsequent parol agreement for a lawful secu- 
rity (r). And the possession of the agent of the debtor will be 
sufficient if the intention to make him a trustee for the creditor 
be shown by the memorandum of deposit («); but the possession 
of the wife of the debtor will not be sufficient, if the intention 
to hold the documents for the creditor be shown by parol 
evidence only (^). 

87. The equitable mortgage may be valid, although the 
documents have not been actually deposited (m), or even exe- 
cuted (r), if a written memorandum of deposit have been given ; 
but cannot be created by a mere parol agreement or order by the 
debtor to deposit a document with the creditor, if no deposit 
be made (i /) ; nor by a written memorandum of an intention to 
make a security, not followed by an actual deposit, or by notice 
of an intention to make the security, communicated to the 
creditor, while the debtor was lawfully entitled to do so; though 
the memorandum may create a trust for payment of the debt (ar). 

An equitable mortgage by deposit may be valid if only some 
or one of the material documents of title to the property have 
been deposited (a), although a complete title be not thereby 
shown to the depositor’s interest in the estate ( J) ; and it follows 
that if part of the material documents of title be deposited with 
one person, and part with another, each deportee may have a 
good security (c), unless there be evidence of a contrary inten- 
tion (d). 

An equitable mortgage may be created by the deposit of a 

(r) James v, Eico, 6 Dc G., M. & Perry, Exp., 3 M. D. & Do G. 262; 
G. 461. Hallifax, Exp., 2 M. D. & De G. 644. 

(0 Lloyd V, Afitwood, 3 De G. & J, {z") Wilson v, Balfour, 2 Camp. 679. 
C14. See Bankhead’s Trust, He, 2 K. & J. 

(f) Coming, Exp., 9 Ves. 116. 660. 

(u) Leathes, Exp., 3 D. & C. 112; (a) Arkwright, Exp., 3 M. D. & De 

Heathooate, Exp., 2 M. D. & De G. G. 120; Lacon v. Allen, 3 Dr. 579. 

711; Daw v. Terrell, 38 Bear. 218. (h) Wethercll, Exp., 11 Yes. 398; 

(«) Orrett, Exp., 3 M. & A. 163; Hoberts v. Croft, 24 Bear. 223; 2 De 
and see Smith, Exp., 2 M. D. & De G. G. & J. 1. 

587 ; Sheffield Union Banking Com- (e) Boherts v, Croft, supra, 

pany. Re, 13 L. T., N. S. 477. (<0 Peorse, Exp., Buck, 526. 

(y) Coombe, Exp., 4 Mad. 249; 

D2 
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receipt for purchase-money, containing the terms of the agree- 
ment for sale, if there be no title deeds or conveyance in the 
depositor’s possession (e) ; but not by a deposit of an attested 
copy of a deed (/). 

An equitable sub-mortgage of an equitable security may be 
created without a deposit of the memorandum given with the 
original security (^). 

38 , An equitable mortgage of land, the title to which is 
registered under the Act to facilitate the Title to and Convey- 
ance of Eeal Estates,” cannot be created by a deposit of title 
deeds (A) ; but a deposit of the land certificate has the same 
effect for the purpose of creating a lien upon the estate and 
interest of the depositor, as a deposit of the title deeds of tlie 
estate would have had before the passing of the act (/). 

Under the Land Transfer Act, 1875, subject to any regis- 
tered estates charges or rights, the deposit of the land certificate 
in the case of freehold land, and of the office copy of the regis- 
tered lease in the case of leasehold land, shall, for the purpose of 
creating a lien on the land to which such certificate or lease 
relates, be deemed equivalent to a deposit of the title deeds of 
the land (A). 

39 . The intent to create an equitable mortgage by delivery 
or deposit of writings may be established by written documents 
alone, or coupled with parol evidence (Z), by parol evidence 
alone (m), or by inference arising from the deposit, where the 
possession of the documents by the holder cannot be otherwise 
explained (?i). But an inference that the deposit was made by 

(£) Goodwin v. Waghorn, 4 L. J., 411$ Ede v, Knowles, 2 Y. & C, C. 172| 

K. S., Ch. 172. Burgess v. Moxon, 2 Jur., N. S. 1069. 

(/} Broadbent, Exp., 1 M, & A. (m) Russel v, Russel, 1 Bro. C. C. 
635; 4 D. Sc C. 3; per Sir J. Cross and 269; Kensington, Exp., 2 V. & B. 83; 
Sir G. Rose. Haigb, Exp., 11 Yes. 403; Mountfort, 

(p) Smith, Exp., re Ilildyard, 2 M. Exp., 14 Yes. 606, 

D. & De G. 687. (n) Featherstone v. Fenwick; Har- 

(A) 25 & 26 Yict. c. 53, s. 63. ford v. Carpenter, 1 Bro. C. C. 270, n.; 

(i) Id. 8. 73. Edge if. Worthington, 1 Cox, 211 ; 

(Ik) 38 &; 39 Yict. c. 87, s. 81. Langston, Exp., 17 Yes. 227. 

^l) Casberd A. G., Dan. 238; 6 Fr, 
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way of equitable mortgage will not be admitted in contradiction 
to a written instrument (a); the terms of which, when it 
exists, will govern the contract, where it is consistent with a 
security (/?): nor by reason of the possession by a solicitor of 
his client’s deeds, as against a purchaser who does not inquire 
into the nature of the possession (y) : nor when there is no 
e'\ddence as to the origin of the possession from which a con- 
tract may be inferred (r). 

An intention to create an equitable mortgage may be inferred 
from a delivery of the documents to be held, or a direction to 
hold them imtil the settlement of an account or the execution 
of a mortgage (s), or for the purpose of preparing a legal mort- 
gage for an existing debt (t). 

Where a document remains in the possession of a debtor, a 
memorandum annexed to it purporting to appropriate the pro- 
ceeds to satisfy the debt will not generally of itself create a 
charge (u ) ; but a charge may be created where* the document 
is in the actual keeping of the debtor, if it be in the legal 
custody of the creditor ; as where the debtor properly holds it as 
his servant (v). 


(<?) Coombe, Exp., 17 Ves. 360; 
Borroddlc, Exp., re Rucker, 2 M. & 
A. 398. The possessiou of the deeds 
by the mortgagee, under clrcamstanccs 
consistent with a deposit by way of 
security, raises a sufficient primd facie 
case for the appointment of a receiver 
on an interlocutory application^ (Bodger 
V, Bodger, 11 W. R. 160.) 

(p) Shaw V. Foster, L. H., 6 E. & I* 
App. 841, per Lord Cairns. 

{q) BoKon V. Williams, 8 Y. J. 
150, per Alexander, C. B. The soli- 
citor may, nevertheless, hold the deeds 
by his cUent’s appointment as trustee 
for another person, between whom and 
a subsequent purchaser to whom they 
are fraudulently delivered serious ques- 
tions of priority knay arise. See Lloyd 
r. Attwood, 8 Be G. & J. 661; 6 Jur., 
N. S. 1822. 

(r) Jones, Exp., 8 M. & A. 152, 
827; Jones Medlicot, 6 Fr. 495; 
Chapman r. Chapman, 13 Beav. 808; 


15 Jur. 2C5. Doubted in Burgess v. 
Moxon, in which a memorandum was 
produced containing a proposal by the 
debtor that the deeds should be held as 
security; and held that the burthen 
was on the debtor to show that the 
creditor was only a bailee. (2 Jur., N. S. 
1059.) But note that in Chapman v. 
Chapman there was no evidence as to 
the nature of the creditor’s possession, 
and nearly twenty years bad elapsed 
since the date of the bond. See Dixon 
V, Muckelston, L. R., 8 Ch. 155. 

Fenwick v, Potts, 8 De G. M. & 
G. 506; Lloyd v, Attwood, 3 De G. & 
J.614; 5 Jur.,N.S. 1822. 

(t) Edge V. Worthington, 1 Cox, 211; 
Bruce, Exp., 1 Rose, 374; Hockley tv 
Bantock, 1 Russ. 144; Keys o. Williams, 
3Y. &C. 55. 

(tO Adams o. Gaxton, 6 Yes. 226. 

(u) Ferris o. MnUins, 2 6m. & G. 
878; 18 Jur. 718. 



38 


EQUITABLE MORTGAGE BY DEPOSIT. 


40. An equitable mortgage by deposit will affect^ prim& 
facie, all the property comprised in the deposited documents, 
and the interest of the mortgagor therein (u) ; but the agree- 
ment (if any), which may be explained by other written evi- 
dence, will be the measure of the security (to), as well with 
respect to the particular estates included in the security (x), as 
to the extent to which the interest of the mortgagor therein is 
intended to be aflrected(y). But the security will not be 
extended to property not included in the deposited documents, 
as against prior incumbrancers, merely by reason of a false 
statement by the mortgagor to the mortgagee that such pro- 
perty is included therein (r). 

If the memorandum of deposit refer to deeds which are not 
shown to have been deposited, and other deeds are deposited, 
the actual deposit will constitute the security (a). 

An equitable mortgage by deposit will operate to the extent 
only of the beneficial interest of the mortgagor in the pro- 
perty (&), but will include such interests as he may afterwards 
acquire, either as accretions to or in place of his original inte- 
rest (c), and all incidental rights, such as the goodwill of a 
business carried on in a mortgaged house ((/)• 

41.. If an equitable mortgage be not made by deed, the 
benefit thereof ipay, by a subsequent express or constructive 
written or verbal agreement, be extended to persons other than 
those to whom it was originally made (e). And if the seciuity 
be made to a firm, tlie members of which are afterwards 

(u) Afihton V. Dalton, 2 Col. 565; S Jur.,N. S. 1066. 

Bisdee, Exp., 1 M. D. & De G. 333. (a) Powell, Exp., C Jur. 490. 

('«?) Glyn, Exp., 1 M. D. & De G. (J) Manningford v, Tolman, 1 Col. 

29; Lloyd, Exp., 3 D. & C. 765; 1 M. 670; Stackhouse Countess Jers^, 
& A. 494; Hunt, Exp., 1 De G. M. & IJ. & H. 721; Coiy v, Eyre, 1 De G. 
G. 139. J. & a 149; Wright, Exp., 3 M. & A. 

(a;) Wylde v, Radford, 9 Jur., N. S. 49; Smith, Exp., re Hildyaid, 2 M. D. 
1169; Robinson, Exp., 1 D. & C. 119; & De G. 587. 

Loathes, Exp., 3 D. & C. 112; Heath- (c) Bisdee, Exp., 1 M. D. & De G. 
coate, Exp., 2 M. D. & De G. 711; 333; Earley, Exp., id. 683. 

Daw V, TeneU, 33 Bear. 218, (d) Chissom v. Dewes, 5 Russ. 29. 

(y) Pryce o. Bury, 2 Dr. 11; 17 Jur. (e) Kensington, Exp., 2 V. & B. 79; 
1173; 18 id. 967. JBxp., 1 GL & J. 389; Alexander, 

(s) Jones V, Williams, 24 Beav. 47; Exp., id. 409. 
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changed^ the leaving deposited documents in the custody of 
each successive firm is constructively a re-deposit with them (/). 
It cannot be shown by parol evidence^ that the depositee of 
documents holds them as security^ both for his own debt and 
for that of another person (^). 

43. An equitable mortgage will be a security only for the 
debt specified in the agreement, and will not by mere inference 
include debts previously due from the mortgagor to the mort- 
gagee (A) ; but it may include such debts, if an intention that 
it should do so appear from the circumstances (f). 

An equitable mortgage by deposit, although accompanied 
by a written agreement, may, either by written or parol evi- 
dence (A), and also, as it seems, by inference alone, arising from 
possession of the deed (/), be extended to further advances. 

A legal security cannot be extended by such means to sub- 
sequent advances made on a parol agreement for a further 
mortgage; because, it is said, the legal mortgagee holds his 
mortgage as a contract for conveyance only, and not for 
deposit (m). Parol evidence also is not admissible to show 
that the person witili whom the deeds are deposited holds them 
for the security of another creditor’s debt as well as his own, 
unless both the mortgagor and the original depositee have 
agreed that they shall be so held(7z) ; though if the depositee 


(/) Kensington, Exp., 2 V. & B. 
79; Oakes, Exp., 2 M. D. & Do G. 
234; Smith, Exp., re Gye, id. 314. 

(ff) Whitbread, Exp., 19 Ves. 209; 
1 Bose, 299. 

(/*) Moantford v, Scott, T. & B. 274; 
8 Mad. 84; Martin, Exp., 2 M. & A. 
243; 4 D. & C. 467.' 

(i) Parley, Exp., 1 M. D. & De G. 
688; Smith, Exp., re Hildyard, 2 M. 
E. & De G. 587. 

(k) Whitbread, Exp., 19 Ves. 209; 
Kettleship, Exp., 2 M. D. & De G. 
124; Saiiden, Exp., 8 L. J., N. S., 
Bkcy. 92. 

(0 See James e. Bice, Kay, 281; 18 
Jnr. 874. 


(7») Hooper, Exp., 1 Mcr. 7; and see 
Shepherd v, Titley, 2 Atk. 348; where, 
however, there was an intervening in- 
cumbrance. Thus a person who has 
obtained a legal mortgage may, as to 
f ntore advances, be in a worse position 
than an equitable mortgagee. But the 
distinction was confessedly made to 
avoid an extenmon of the doctrine acted 
upon in Langston, Exp. The result 
justifies the remark m^e in another 
case by Lord Eldon, that " departing 
from the Statute (of Prands), we have 
no rule to gd by." 

(n) Crossfield, Exp., 8 Ir. Eq. Bep. 
67. 
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himself be no creditor but a trustee only, he may be shoBrn to 
bold them for another’s benefit (o). 

43. In order to connect a debt of long standing Trith the 
possession of the debtor’s deeds, the creditor must proceed upon 
a distinct allegation, supported by proper evidence, that they 
were delivered to him by way of Becurily(/>). Nor, if the 
plaintiff’s evidence of the deposit be defoctive at the hearing, 
will he be entitled to an inquiry to enable him to establish his 
security; because a reference will not then be directed upon a 
matter which involves the veiy root of the plaintiff’s title (y). 
The rule in bankruptcy also requires that evidence be given of 
the intention to effect a security by the depotit. The usual 
order for sale in cases of equitable mortgage has been refiised (r) 
after the lapse of twelve years from the date of the deposit, 
there being no memorandum, and the bankrupt being dead. 
But an inquiry will sometimes be directed in bankruptcy as to 
the circumstances attending a deposit of doubtful effect (s). 

•44. An equitable mortgage or sub-mortgage of property 
which is within the rules of law concerning property in the 
order and disposition of a bankrupt, will be valid as against the 
trustee in bankruptcy of the mortgagor only when the mort- 
gagor has given such notices and done such other acts as are 
necessary in like cases to perfect the title of a l^al mort- 
gagee (t) (887); but as between the contracting parties the 
equitable mortgage will be valid, although such acts be 
omitted (u). 

An equitable mortgage of shares in a joint stock company 
will be valid after notice thereof to the company, as against the 
trustee in bankruptcy of the mortgagor, notwithstanding the 
statutory provision forbidding the entry upon the register, and 

(o) Whitbread, Sxp., 19 Yes. 209. («} Clonten, Exp., 7 Jar. 136. 

ip) Chapman «. Chapman, 18 Bear. {t) Spencer, Exp., 1 Dea. 468; S If. 

808; 16 Jnr. 266. & A. 697 ; Vidlance, Exp., 2 Uea. 864; 

(;) Holden «. Hearn, 1 Bear. 466; Arkwright, Exp., 8 M. D. & Do 0. 
Kehell «. FbUpot, 7 L. J., N. S., Ch. 129; Wood, Exp., id. 816; Bonlton, 
237. Exp., 1 De G. & J. 168. 

(r) Jones, Exp., 3 M. & A. 162, 827. («) Cook v. Black, 1 Hate, 890. 
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the receipt by the company of notice of any express, impHed or 
constructive trust (a;). 

Of the Registration of Mortgage Securitm. 

46. By the Begistry Acts for Middlesex, the three Hidings 
of York, Eingston-upon-HuU, and Ireland (y), a memorial of 
all deeds and conveyances, and of aU wills and devises in 
writing, concerning and whereby any hereditaments may be 
any way affected in law or equity, shall be adjudged fiaudulent 
and void against any subsequent pinchaser or mortgagee for 
valuable consideration (z), unless such memorial thereof be 
registered according to the acts; in the case of a deed or 
conveyance, before the registering of the memorial of the deed 
or conveyance under which such subsequent piurchaser or 
mortgagee shall claim, and, in the case of a will, at the time 
and in the manner by the acts directed (48). 

The acts provide for the registration of the memorials, and 
(except in the case of the Eorth Biding act) for the filing of 
every memorial in order of time as the same shall be brought 
to the office, and for the entry or registration of the memori^ 
in the order in which they come to the hands of the registrar. 
The Irish act contains (a) the further important provision, 
that every deed or conveyance, a memorial whereof shall be 
duly registered, shall bo good and effectual, both at law and in 
equity, according to the priority of time of registering the 
memorial and according to the right and interest of the persons 
conveying (1066). 

The acts do not extend (i) to any copyhold estates, or to any 
leases at rack rent, or for a term not exceeding twenty-one 
years, where the actual possession and occupation go with the 

(e) Stewart, Exp., 84 L. J., Bkcy. for&er regnlated by2 & 8 W. 4, c. 8f, 
6) 11 Jnr., N. S. 26, on conetmetion of and 27 ft 28 Viet c. 76. * 

19 ft 20 Viet e. 47, a. 19t re-enacted (t) And also against crOditors by 
by 26 & 26 Viet c. 89, a. 80 (“ The jndgmeot, recogniiumoe or statntS. 
Companies Act, 1862 ”}. (Irish act, a. 4.) 

(y) Middlesex, 7 Anne, c. 20; West (a) Sect 4. 

Biding, 2 ft 8 Anne, c. 4, 5 Anne, c. (6) The exception is not ih the West 
18 1 East ]EUding and Eingaton-opon- lUding act. The Bish act {t 

Hall, 6 Anhe, c. 86t North Bidiogj 8 toleaseafortwenty-aieyeanwithaetuil 
Oeo. 2, c. 6; Lvlaad, 6 Aniw, c. S( posaeatioiU (Stet 14.) 
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lease, or to any of the chambers in Sexjeants’ Inn, or the Inns 
of Court or Chancery, in Middlesex. It is, however, considered 
advisable, though not clearly necessary, to register leases of 
copyholds where leases of freeholds would be registered, the 
lease being a common law interest (c). 

Although Serjeants’ Inn is within the city of London, it is 
considered that the exception of it from the operation of the 
act was an error, and does not imply that assurances of property 
within the city must generally be registered; and this under- 
standing is commonly acted upon in practice (d). 

46. It was intimated (e), in a case which arose under the 
Irish Hegistry Act, that the exception in &vonr of leases not 
exceeding twenty-one years, where the actual possession goes 
with the lease, does not apply to a mere case of legal possession 
by receipt of the rents, but to such a possession only as is 
accompanied by occupation; because the object of the act 
being to guard against secret conveyances, a visible occupation 
is not within the mischiei^ but is a substitute for registration ; 
^ereas legal possession only may be entirely unknown. In 
the English acts the expression is, where the actual posses- 
sion and occupation go along with the lease.” And when, 
by means of a morigage, the possession and occupation are 
divided, it is proper to register the assignment of a beneficid 
lease ; but not where the transaction is merely an assignment 
for valuable consideration, for then the possession and occu- 
pation still go with the lease (/). With respect to a doubt 
which has been raised (^), whether a lease originally at rack 
rent, but which by improvements or otherwise has since become 
valuable, be within the exception of the act, it has been argued 
with force, that it ought to remain so {h), because it ought not 
to be affected by matter ex poet facto, or to vary with the 
value of property. 

( 0 ) Sngd. V. 8c Ft 080, ed. ll; 732, ed. 14$ and Kgge on Beatty, 88, 
ed. 14. note ( 0 ). ' 

(d) Ibid. (y) Bigge on Begistty, 88, note (»). 

(e) Fniy 1 ). Bmitti, 1 Hbds. Si Bro. (A) Sngd. V. 8t F. 880, ed. 11$ 783, 

786. ed. 14. 

(/■) Sngd. V. ft P. 980, ed. 11$ 782, 
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47 . The necessity for registration does not of course arise 
in the case of a mere equitable mortgage by deposit, urithout 
memorandum, there being no instrument which can be regis- 
tered (*■). But the word “ conveyance,” and other expressions 
in the acts, are now held to refer to equitable as well as legal 
incumbrances, and to instruments not under seal, as well as to 
deeds: and a direction to prior mortgagees to hold the title 
deeds, subject to their own security, for the benefit of subsequent 
mortgagees,, a memorandum of farther charge, or other form 
of agreement for a mortgage, requires registration, as a docu- 
ment within the mischief of the acts(A). An assignment of a 
sum of money charged upon land has been hdd not to require 
registration (/); and it appears to be only by a somewhat 
strained construction of the acts that such an interest can be 
included in them. The decision, however, has been doubted, 
and it is said that in Ireland it i»not reUed upon in practice (m) 
( 967 ). 

48 . By the act to &cilitate the proof of title to and the con- 
veyance of real estates, otherwise known as the Land Begistiy 
Act, 1862 (n), but under which re^strations ceased fiwm the 
1st January, 1876 (o), it was provided, that the registrar should 
enter in “the Begister of Mortgages and Incumbrances” an 
account of all the charges and incumbrances affecting registered 
lands or any part thereof, or the estate or interest therein of 
any person named in the record of title, a copy of which was to 
be contained in the land certificate delivered to the owner of 
any estate or interest in the lands ; and that a certificate should 
be granted to any person who should appear by the register of 
incumbrances to be entitled to any mortgage charge or incum- 
brance on registered lands, which certificate should contain a 
description of the lands and the particulars of the iTintimbranoe t 

(i) Sompter e. Cooper, 2 B. & Ad. Cb. 8. 

***• (1) Malcolm «, Charleswortb, 1 Keen, 

(i) Moore v. Cnlverbonse, 27 Bear. 68. 

689. Notmtbstanding Wright «. Stan- (m) Darida. Cent. 8| 770, ed. 8. 
field, 27 Bear. 8; Neve v. Fennell, 2 («) 26 & 26 Viet. C. 83, as. 14, 68. 

H. & M. 170> 83 L. J., Ch. 19| Wight’s (e) Land Transto Ac^ 1876, e. 87, 

■Mortgage Tmat, Be, L. B., 16 Eq. as. 3, 128. 

41; Credland e. Potter, 18 id. 860; 10 
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A purchaser of property registered with an indefeasible title 
from a first registered mortgagee is entitled imder this act to be 
registered with an indefeasible title^ the right of the subsequent 
registered mortgagees of the original mortgagor being only 
against the surplus purchase-money (p); and a purchaser of 
registered property under a power of sale in a mortgage after 
registration of his conveyance is entitled under s. 34 of this act 
to have it removed jfrom the register without the consent of the 
late owner of the equity of redemption^ although the original 
registration only related to the mortgagor’s title, subject to the 
mortgage, and although the power of sale might have been 
improperly exercised (y). 

49 . The Land Transfer Act, 1875, exempts land registered 
under it, from and after the date of registration, from the juris- 
diction of the local registries for Middlesex, the West, North 
and East Ridings of Yorkshire, and the town and county of 
Kingston-upon-HuU ; and no document relating to any such 
registered land executed, and no testamentary instrument re- 
lating to any such registered land coming into operation, sub- 
sequently to such date as last aforesaid, shall be required to be 
registered in any of the said local registries (r). 

60 . The act, after establishing a land registry and providing 
for the registration of landowners either with absolute or pos- 
sessory titles, provides, as to incumbrances, that every registered 
proprietor of any freehold or leasehold land may in the pre- 
scribed manner charge such land with the payment at an 
appointed time of any principal sum of money either with or 
without interest, and with or without a power of sale to be 
exercised at or after a time appointed. The charge shall be 
completed by the registrar entering on the register the person in 
whose favour the charge is made, as the proprietor of such charge, 
and the particulars of the charge and of the power of sale, if any; 
and the registrar diall, if required, deliver to the proprietor of 
the charge a certificate of charge in the prescribed form (^). 

(p) Bichardfloni Re, L. B., 12 Eq. (r) 38 & 39 Viet. c. 87, s. 127. 

398; 18 id. 142. (0 Id. s. 28; Bnlee 20, 36, Decei&« 

( 2 ) Winter, Be; L. Bi; 16 Eq. 166* ber, 1876.. 
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61 • Where a registered charge is created on any land, there 
shall be implied on the part of the then registered proprietor of 
the land, his heirs, executors and administrators, unless there 
be an entry on the register negativing such implication, a 
covenant with the registered proprietor for the time being of 
the charge (62) to pay the principal and interest, if any, at the 
appointed time and rate; and, if the principal or any part 
thereof be unpaid at the appointed time, to pay interest half- 
yearly at the appointed rate on so much of the principal as for 
the time being remains unpaid {t). (1 661 .) 

And where the registered charge is created on leasehold 
land, there shall be implied on the part of the then registered 
proprietor of the land, his heirs, executors and administrators, 
unless there be a negative entry on the registry, a covenant 
with the registered proprietor for the time being of the charge, 
that the registered proprietor of the land at the time of the 
creation of the charge, his executors, administrators and assigns, 
will pay, perform and observe the rents, covenants and con- 
ditions of the original lease, and will keep the proprietor of the 
charge, his heirs, executors and administrators, indemnified 
against all actions, suits, expenses and claims on account of the 
nonpayment of the rent, or any part thereof, or the breach of 
the said covenants and conditions, or any of them(tt), (716, 
821, 836, 1076, 1718.) 

62. The registered proprietor of any charge may, in the 
prescribed manner, transfer such charge to another person as 
proprietor. The transfer shall be completed by the registrar 
entering on the register the transferee as proprietor of the 
charge transferred ; the registrar shall also, if required, deliver 
to the transferee a firesh certificate of charge ; but the transferor 
shall be deemed to remain proprietor of such charge until the 
name of the transferee is entered on the register in respect 
thereof (r). 

63. If any certificate of charge is lost, mislaid or destroyed, 
the registrar, upon being satisfied of the &ct, may grant a new 

(t) Id. s. 2S; Bale 20, December, 1876. 

(«) Id. 8. .40i Bole 21, December. 

(«) Id. 8. 24; Buie 20, December, 1876, 
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certificate of charge in the place of the former one ; and upon 
the delivery up to him of a certificate of charge may grant a 
new one in its place. 

Any certificate of charge shall be prim& facie evidence of the 
several matters therein contained (y). 

64. The executor or administrator of the sole registered 
proprietor, or of the survivor of several joint registered pro- 
prietors, and the trustee in the bankruptcy of the bankrupt 
registered proprietor of any charge, shall be entitled to be 
registered as the proprietor in the place of the former owner 
thereof ( 2 :). 

The husband of any female registered proprietor of a charge 
may apply to be registered as proprietor in her place (a). 

Any person registered in the place of a deceased or bankrupt 
proprietor shall hold the charge, in respect of which he is 
registered, upon the trusts and for the purposes to which the 
same is applicable by law, and subject to any unregistered 
estates, rights, interests or equities, subject to which the de- 
ceased or bankrupt proprietor held the same ; but save as afore- 
said he shall, in all respects and in particular as respects any 
registered dealings with such land or charge, be in the same 
position as if he had taken such land or charge under a transfer 
for a valuable consideration (b). 

The fact of any person having become entitled to any charge 
in consequence of the death or bankruptcy of any registered 
proprietor, or of the marriage of any female proprietor, shall be 
proved to the satisfaction of the registrar (c). 

66. The registered proprietor alone can charge registered 
land by a registered disposition ; but, subject to the maintenance 
of the estate and right of such proprietor, any person whether 
the registered proprietor or not of any registered land, having 
a sufBicient estate or interest in such land, may create estates, 
rights, interests and equities in the same maimer as if the estate 
were not registered, and any person entitled to or interested in 

Of) 88 & 89 Viet c. 87, 8S. 78-80; 

Rnle 86, December, 1876. 

(0 Id. B8. 42, 43. 


(a) Id. 8. 46. 

(») Id. B. 46. 

(c) Id. s. 47, Rule 26. 
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any nnregiatered estates, rights, interests or equities in regis- 
tered land, may protect the same from being impaired by any 
act of the registered proprietor, by entering on the register such 
notices, cautions, inhibitions or other restrictions as are men- 
tioned in the act. 

The registered proprietor alone can transfer a registered 
charge by a registered disposition ; but, subject ito the mainte- 
nance of his right, unregistered mterests in a registered charge 
may be created in the same manner and with the same incidents, 
so fiir as the difference of the subject-matter admits, in and with 
which unregistered estates and interests may be created in re- 
gistered land (d). 

66. No notice of any trust, implied, express or constructive, 
shall be entered on the register or be receivable by the registrar; 
no person shall be registered as proprietor of any undivided 
share in any charge; and a number of persons exceeding the 
number of four shall not be registered as proprietors of the 
same charge; and if the number of persons showing title 
exceeds such xwescribed number, such of them, not exceeding 
the prescribed number, as may be agreed upon, or as the 
registrar may in case of difference decide, shall be registered 
as proprietors; and upon the registry of two or more persons 
as proprietors of the same charge, an entry may, with their 
consent, be made on the register to the effect that, when the 
number of such proprietors is reduced below a certain specified 
number, no registered disposition of such charge shah be made, 
except under the order of the court (e). 

67. Subject to the provisions of the act, with respect to 
registered dispositions for valuable consideration, any disposition 
of land, or of a charge on land, which if unregistered would be 
fiwudulent and void, shall, notwithstanding registration, be 
fraudulent and void in like manner (/). 

68. The enactments which required (^) the of 

grants of annuities, or rent charges fin: life or lives or tai-m of 

(<0H.s.49. (/)Id.s.88, 

(e) Id. 8 . 88 (1), (2), (8), Bole 87. (^ ) 63 Qeo. 8, c. 141. 
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yean, or greater estate determinable on life or lives, having 
beeii repealed (^), it has been provided (t) that any aimuity or 
rent charge granted after the passing of the act, otherwise than 
by marriage settlement (j), for one or more life or lives, or for 
any term of years or greater estate determinable on one or 
more life or lives, shall not affect any lands, tenements or here- 
ditaments as to purchasers, mortgagees or creditors, unless and 
until a memorandum or minute containing the name, place of 
abode, and title, trade or profession of the person whose estate is 
intended to be affected thereby, and the date of the instrument 
by which the annuity is granted, and the annual sum or sums 
to be paid, be left with the Senior Master of the Common 
Pleas at Westminster for registration according to the act. 
By another section (A) it is provided that the act shall not 
extend to rec^uire the registry of annuities or rent charges given 
by will, 

69. The Bills of Sale Act, 1854 (1), after reciting that 
frauds ^ frequently committed upon creditors by secret 
bills of sale of personal chattels, whereby persons are enabled 
to keep up the appearance of being in good circumstances and 
possessed of property, and the grantees or holders of such bills 
of sale have the power of taking possession of the property of 
such persons to the exclusion of the rest of their creditors, 
provides that every bill of sale of personal chattels made after 
the 10th day of July, 1854, either absolutely or conditional!^ 
or subject or not subject to any trusts, and whereby the grantee 
or holder shall have power, either with or without notice, and 
either immediately after the making of such bill of sale, or at 
any future time, to seize or take possession of any property 
and effects comprised in or made subject to such bill of sale, 
and every schedule or inventory which shall be thereto annexed 
or therein referred to, or a true copy thereoi^ and of every 
attestation of the execution thereof, shall, together with an 

(») 17 & 18 Viet c. 90. (*) Sect 14. 

(i) 18 & 19 Viet c. 16, B. 12, 1866. (Q 17 & 18 Tict, c. 36, preamUe sncl 

(J) The words •' other than by mar- sect. 1. 
riage settlement” are panntiietical. 
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aiEdavit {m) of the time of such bill of sale being made or 
given, and a description of the residence and occupation 
of the maker or giver thereof^ or, in case the same shall bo 
made or given by any person under or in execution of any 
process, then a description of the residence and occupation 
of the person against whom such process shall have issued, 
and of every attesting witness to such bill of sale, be 
filed (67) with the oflEicer acting as clerk of the dockets and 
judgments in the Court of Queen^s Bench, within twenty-one 
days after the making or giving of such bill of sale (as a 
warrant of attorney in a personal action given by a trader is 
by law required to be filed), otherwise such bill of sale shall, 
as against all assignees of the estate and effects of the person 
whose goods or any of them are comprised in such bill of sale, 
under the laws relating to bankruptcy or insolvency, or under 
any assignment for the benefit of the creditors of such person, 
and as against all sheriffs* officers and other persons ^izing 
any property or effects comprised in such bill of sale in the 
execution of any process of any Court of Law or Equity autho- 
rizing the seizure of the goods of the person by whom or of 
whose goods such bill of sale shall have been made, and against 
every person on whose behalf such process shall have been 
issued, be null and void to all intents and purposes whatsoever, 
so far as regards the property in or right to the possession of 
any personal chattels comprised in such bill of sale, which, at 
or after the time of such bankruptcy^ filing the petition in 
insolvency, execution by the debtor of the creditor’s deed, or 
execution of such process (as the case may be), and after the 
expiration of the said period of twenty-one days shall be in the 
possession or apparent possession of the maker of the bill of 
sale, or of any person against whom the process shall have 
issued under or in the execution of which such bill of sale shall 
have been made or given, as the case may be» 

60. To create a necessity for registration, there must, there* 

(m) I. e., the bill of sale and the affi- See Mason v. Wood, L. B., 1 C. P. D. 
davit are to be filed Bimnltaneonsly. C8. 

Grindell v. Brendon, 6 Jar., N. S. 1420. 

M. VOL. I, E 
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be an apparent posseseion by tbe maker of tbe bill of sale, 
and non-registration for twenly-one days after it is made. So 
that i^ within twenty-one days after the making, the assignee 
takes and retains possession, be acquires a good title and no 
registration is necessary (n). And if within the twenty-one 
days he obtains a substituted bill of sale, which is registered in 
due time, it will be available where there is no question of 
fraud or bankruptcy (o) ; but the successive renewals of bills of 
sale within the twenty-one days without registration is held to 
be a fraudulent evasion of the act, if the object be to defeat and 
delay the creditors of the grantor (/>). If the debtor have no 
other property, it will be an act of bankruptcy (q), and after an 
act of bankruptcy will not be protected as a bon& fide con- 
tract (r). An imperfect registration does not place the assignee 
in a worse position than if there were none (s). If the regis- 
tration be perfected, the act does not regard the completion of 
the transaction in other respects (t) : and it is no objection that 
the bill of sale was registered as of tbe day of its execution, 
though the consideration was not paid, nor the^ deed attested, 
till after the day of the actual execution. 

The registration of the bill of sale is necessary for its validity 
only as against the persons mentioned in the first section of the 
act, and not against the liquidator of a company, or against 
the holder of a subsequent bill of sale, who, moreover, cannot 
oust the holder of an earlier registered biUby taking possession. 
But an execution displaces an unregistered bill of sale entirely, 
and not merely as concerns the execution creditor (»). 


61. The description of the residence and occupation required 


(9i) Marples v. Hartley, 7 Jar., N. S. 
446$ Hollingsworth v. White, 6 L. T., 
N. S. €04$ Harris, Exp., L. B., 8 Ch. 
48. 

(o) Smale v. Barr, L» B., 8 C. P. 64$ 
Bamsden v, Lnpton, L. B., 9 Q. B. 17. 
(^) Cohen, Exp., L. B., 7 Ch. 20. 
Ig) SteTens, Exp., L. B., 20 Eq. 
786. 

(r) Stansfeld v, Cnbitt, 2 De G. & 
J. 222$ nnder the Bankmptcy Act of 


1849, s. 133. See Bankruptcy Act, 
1869, 8. 96. 

(s) Banbniy e. White, 9 Jur., N. S. 
913$ 2 H. & C. 800$ but it does not 
appear by the report that the assignee 
had taken possession. 

(Q Darvill v, Terry, 6 H. & N. 807. 
(«) Bichards v. James, L. B., 2 Q. B. 
285$ Marine Mansions Co., Be, L. B., 
4 £q.601$ Menx v, Jacobs, L. B., 7E. 
& L App. 481$ AUen, Exp., L. B., 
11 Eq., 209. 
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by the statute must set forth the residence and occupation at 
the time of the making of the bill of sale and not at the time of 
filing the affidavit ( v). Both in the case of the maker of the 
bill and of the attesting witness, the place of employment will 
sufficiently indicate the place of residence (ar) ; and the descrip- 
tion of the witness in his description as deponent will be suf- 
ficient (y). If the residence be described with convenient 
certainty, the registration will not be vitiated by an addition 
which, though erroneous, is not calculated to mislead (z ) ; and 
the copy of the bill of sale annexed to the affidavit may be used 
to supplement an imperfect description in the affidavit of the 
maker of the bill of sale (u). 

As to the occupation, though a person who has none may 
well be described as a gentleman (i), the description of gentleman 
or esquire is improper for one who has distinct occupation, 
and even it seems for an attorney, though his proper legal 
description is that of gentleman (c). The description of govern- 
ment clerk is sufficient without indicating the particular office 
in which he is employed, and ^‘insurance clerk’’ has been con- 
sidered to be sufficient for a clerk in an insurance office (d). 
The occupation and residence must also be set forth in the 
affidavit, and will not be sufficiently described by reference to 
the bill of sale(e); but it will be sufficient if the deponent 
describe it to tlie best of his belief” (/). 

The clause which requires a statement of the residence and 
occupation of the attesting witness applies to every bill of sale 


{v) London and Western Loan Co. 
Chase, 9 Jar., N. S. 412$ 12 C. B., 
N.S.730. 

(ar) Blackwell v, England, 3 Jar., N. 
S. 1302; 27 L. J., Q. B. 124; Atten- 
borongh v. Thompson, 2 H. & N. 659. 

(y) j^lcholson V, Cooper, 27 L. J., 
Exch. 898; Stadden v. Sergeant, 1 
F. & F. 822. 

(ic) Hewer e. Cox, 6 Jar.,N. S. 1389. 
(a) Jones v, Harris, L.B., 7 Q. B. 157. 
(5) Morowood v. South Yorkshire 
Railway Co., 3 H. & N. 798; Gray v, 
Jones, 14 C. B., N. S. 743; Smith v. 


Allen V, Thompson, 1 H. & N. 15; 
Beales v, Tennant, 6 Jnr., N. S. 628; 
Adams v, Graham, 10 Jar., N. S. 856; 
Brodrick v. Scale, L. B., 6 C. F. 98; 
Hooman, Exp., L. R., 10 Eq. 63. See 
Larchin v. North Western Deposit 
Bank, L. R., 10 Exch. 64. 

(d) Grant v, Shaw, L. R., 7 Q. B. 
700. 

( 0 ) Pickard v, Bretz, 6 H. & N. 9; 
Hatton e. English, 7 C.&B. 94; reported 
as Walton v, English, 8 Jnr., N. S. 294; 
but see Banbaryv. White, 9 Jnr., N. S. 
913; Fonlger v. Taylor, 5 H. & N. 202. 
(/) Roe t?. Bradshaw, L. R,, 1 Exch. 


Cheese, L. R., 1 C. F. D. 60. 

(e) Ttttono.Sanoncr,dH.&N.280; 106. 

£ 2 
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included in the act, whether it be or be not made under or in 
execution of any process (g). 

It has been held sufficient to file a copy of the schedule 
with the original bill of sale where the original schedule had 
been disannexed and lost (A). 

The affidavit must be made by the attesting witness, but it 
need not state that the deponent was the witness; it being 
sufficient {%) i^ on the face of the bill and affidavit, it is obvious 
that the deponent and the attesting witness were the same 
person. 

62. If such bill of sale shall bo made or given (A) subject 
to any defeasance or condition, or declaration of trust (z. e., a 
declaration of trust in which the grantor is interested, a provision 
in favour of the grantee being of no importance to creditors (Z)), 
not contained in the body thereof, such defeasance, condition 
or declaration of trust shall for the purposes of the act bo 
taken as part of such bill of sale, and shall be written on the 
same paper or parchment on which such bill of sale shall, bo 
written, before the time when the same, or a copy thereof 
respectively, shall be filed; otherwise such bill of sale shall be 
null and void to all intents and purposes as against the same 
persons, and as regards the same property and effects, as if 
such bill of sale, or a copy thereof, had not been filed according 
to the provisions of the act A bill of sale with a merely 
verbal condition made before its execution, but not noticed in it, 
will therefore be void (w). 

63. In the construction of this act in) the term bill of sale 
includes bills of sale, assignments, transfers, declarations of 
trust without transfer, and other assurances of personal 

(g) Taton r. Sanoner, 4 Jur., N. S, (Shears v. Jacob, L. R,, 1 C. P. 613* 

366. Deffell v. White, 2 id. 144.) 

{h) Green v. Attenborough, 3 H. Sn (As) Scot* of Sale Act, 1854. 

C. 468; 11 Jur.,N, S. 14. (0 Robinson tr. CoUingwood, 10 

(i) Routh V. Ronblet, 28 L. J., Q.B. Jnr., N. S. 1080; 34 L. J., C. P. 18. 
240. Directors of a company who sign See Collins, Exp., L. R. 10 Ch. 867. 
the bill of sale for the purpose of an« (m) Sontham, Exp., L. R., 17 Eq. 
thenticating the seid are not considered 578. 
to be attesting witnesses within the act^ (n) Sect. 7. 
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chattels, and also powers of attorney, anthoritieB or licences 
to take possession of personal chattels as securily for any 
debt; but not assignments for the benefit of the oreditors of 
the maker or giver of the bill of sale, marriage settlements, 
transfers or assignments of any ship or vessel, or any share 
thereof, transfers of goods in the ordinary course of business 
of any trade or calling, bills of sale of goods in foreign parts, 
or at sea, bills of lading, India warrants, warehouse-keepers’ 
certificates, warrants or orders for the delivery of goods, or 
any other documents used in the ordinary course of business 
as proof of the possession or control of goods, or authorizing, 
or purporting to authorize, either by indorsement or ddivery, 
the possessor of such document to transfer or receive goods 
thereby represented. 

64. Agreements to, execute a transfer and other equitable 
assurances require registration as bills of sale (o). Assignments 
for the benefit of creditors may fall within the exception, 
though not appearing on the jfece of them to be executed ly all 
the creditors (p), provided they do not exclude any; a post- 
nuptial settlemeut not made in pursuance of an ante-nuptial 
agreement, and therefore not being within the marriage con- 
sideration, must be registered ( 9 ). The bill of sale, whatever 
its form, must be an instrument by which a title to the goods is 
acquired; and the term therefore does not include such a 
document as a receipt fer purchase-money, though it refers to 
an inventory of the goods (r), and though the real consideration 
was a past debt and no money was paid (s). 

66 . The expression personal chattels means goods, fiuniture, 

(0) Madcajr, Exp., L.R, 8 Ch. 643) (;) Fowler v. Foster, 6 Jnr., N. S. 

Conning, Exp., L. B., 16 Eq. 414, not* 99; Ashton v. Blsckshaw, L. R, 9 Eq. 
withstandin g obserration Bacon, 610. 

C. J. B., in Homan, Exp., 12 Eq. 698. (r) Allsop v. Bay, 8 Jnr., N. S. 41; 

For an instance of dn hypothecation Thomson «. Barrett, 1 L. T., N. 8., Q. 
held to fall within the exceptions in B. 268; Hale v. Met. Saloon Omnilnis 
s. 7, see N. W. Bank, Exp., L. R, 16 Co., 28 B. J., CSi. 777. 

(*) ByerleyT.PreToat,X.R,6C.F. 

. (p) General Fnmiahing Co. «. Venn, 144. . 

9 Jnr., N. S. 560; 2 H. & C. 168. 
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fixtures and other articles capable of complete transfer by 
delivery. But the expression only includes fixtures for the 
particular purposes of the act (t). It is not necessary (u) to 
register a conveyance of or contract concerning land, by the 
mere force of which a legal or equitable interest passes in 
fixtures or other chattels, as adjuncts to the land, and which 
the mortgagee is not empowered to sever from it. But fixtures 
which are only such for the purposes of trade, and not as 
permanent adjuncts to the land, and the property in which is 
distinct from their connection with and adhesion to the freehold, 
or which the mortgagee by his security has power to sever and 
to sell separately, are within the act when separately assigned, 
and are not exempt because the land may be charged by the 
same instrument (r). 

The term personal chattels does not include chattel interests 
in real estate, nor shares or interests in the stocks, funds or 
securities of any government, or in the capital or property of 
any incorporated or joint stock company, nor choses in action, 
nor any stock or produce upon any farm or lands which by 
virtue of any covenant or agreement, or of the custom of the 
country, ought not to be removed from any farm where the 
same shall be at the time of the making or giving of such bill 
of sale. 

And personal chattels are deemed to be in the apparent 
possession of the maker or giver of the bill of sale, so long as 
they shall remain or be in or upon any premises occupied by 
him, or as they shall be used and enjoyed by him in any place 
whatsoever, notwithstanding tliat formal possession may have 
been taken by or given to any other person; that is to say, 
if nothing has been done beyond the taking of formal posses- 
sion* The question as to the nature of the possession is gene- 
rally one of fact, and the act will be construed with reference 
to the circumstance that, being for the prevention of fraud, it 

(^) Meux V. Jacobs, L. R., 7 E. & I. N. S. 15; 6 El. & Bl. 876 (see Hellawell 
App. 481. V, Eastwood, 6 Exch. 295); Begbie v. 

(u) Mather v. Eraser, 2 K. & J. 586; Fenwick, L. B., 8 Ch. 1075, n.; Daglisb, 
Brown Bateman, L. B., 2 C. P. 272; Exp., id. 1072; Hawtrj v, Bntlin, L. 
Barclay, Exp., L. B., 9 Ch. 576. B., 8 Q. B. 290, notwithstanding Boyd 

(SB) Waterfall «. Fenistone, 8 Jar., v. Shorrock^ B., 5 Eq. 72. 
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has a tendency to invalidate bond fide contracts (y ). But the 
occupation of the premises by the maker of the bill of sale is an 
actual de facto occupation, and not a mere tenancy (^r). 

A corresponding statute («) to the act of 1854 was passed for 
Ireland, but neither of the acta extend to Scotland (5). 

66. It is understood that, to avoid tlie necessity of registra- 
tion under the Bills of Sale Act, a practice has arisen of 
making securities upon chattels by assignment or demise of the 
interest of the debtor in the premises in which the chattels are 
placed, with a proviso that the premises shall be held by the 
debtor as tenant from year to year at a rent which, together 
with the tenancy itself, is to cease upon payment of all monies 
recoverable under the security ; a power of entry without pre- 
vious demand being also reserved upon default in payment. 
And it has been held by several learned County Court judges 
that such a security is not fraudulent either under the Statute 
of Elizabeth ( 826 ), the law of bankruptcy ( 328 ) or the Bills 
of Sale Act. 

It seems clear that the Statute of Elizabeth does not apply. 
As to the law of bankruptcy, the only question seems to be, 
whether the creditor, as the holder of an interest in the tene- 
ment which contains the chattels, at a rent which may be ten 
times its value, imder a fictitious tenancy created only for the 
purposes of the security, is in the position of a landlord to 
whom, under sect. 34 of the Bankruptcy Act, 1869, the right of 
distress upon the bankrupt’s chattels for a year’s rent is given. 

It is submitted that the validity of such a security as against 
the persons against whom unregistered securities upon personal 
chattels are void, imder the Bills of Sale Act, is also doubtful. 
A bill of sale includes an authority or licence to take possession 
of personal chattels as security for a debt; and it is described, 
for the purposes of the act, as an instrument whereby the grantee 
or holder has power, either with or without notice, and either 

(jf) Gongh Everard, 2 H. & C. 1. L. R., 9 Ch. 697. 
8eeHoman,£xp.,L.R.,12£q.698,€x- (») Robinson Briggs, L. B., 6 

plained in Hardtog, Exp., 15 id. 223; Exrii. 1. 

Mutton, Exp., L.B.,UEq. 178; Lewis, (a) 17 & 18 Viet. c. 66. 

Exp., If. B., 6 Ch. 626; Emmannel v, <6} Ooote e. Jeeks, 18 Eq. 6^7. 
Bridges, L.B., 9 Q.B. 286; Ja3r,Exp., 
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immediately or at any future time, to seize and take possession 
of any property and effects comprised in and made subject to it. 
In the case of Morton v. Woods (c), which was chiefly relied 
upon in the decisions referred to, the security consisted of a 
conveyance of real estate in the debtor’s possession, with an 
attornment to the creditors for ten years, if the security should 
so long continue; with power for them to enter and determine 
the term. The deed was not executed by the creditors, and the 
question chiefly discussed related to the nature of the interest 
which they had acquired. The Chief Baron in his judgment 
said, that if this security was a bill of sale, every mortgage 
which included chattels, with a power ultimately to take posses^ 
sion or distrain, would then be within the act ; but that no such 
doctrine could be supported: adding, according to the report in 
the Law Journal,” that if the question had arisen^ the court 
would hold that the deed was not ah evasion of the act, and was 
not a bill of sale requiring registration. This part of the 
learned judge’s observations seems therefore to have been of an 
extra-judicial character ; and it is submitted that, having regard 
to the definition in the act of a bill of sale (63), and to the 
description of its effect in the first section of the act, and to the 
recital in the preamble (69), the kind of security under consi- 
deration is within the mischief aimed at by the act ; and that a 
distinction may and ought to be made between a mortgage 
which creates a tenancy as an adjunct to the security, and to 
enable the creditor to recover the profits of the mortgaged 
estate, and a transaction in which the power of distress forms 
the only real security, and is used for the purpose of enabling 
the creditor to lay hold of chattels, upon the credit of the appa- 
rent possession of which the debtor is in the meantime enabled 
to contract other liabilities. 

67. The Bills of Sale Actj 1866 (<?), provides that the 
registration (which is the same as the filing mentioned in the 
original act) is, during the subsistence of the security^ to be 

{c) L. R., 4 Q. B. 307; 38 X. J., 

Q. B. 81. 

{d) 29 & 30 Viet c. 96> s. 4. The 
time appears to run from the original 


registration, but it is understood that 
in the office, each period of fire yean 
has been considered to run ftom the 
date of the last registration. 
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renewed once in every five years, commencing from the day of 
rc^tration; and, if not so renewed, is to cease to be of any 
effect at the expiration of any period of five years during which 
a renewal has not been made; but where five years from the 
original registration of a bill of sale under the principal act had 
expired before the Ist January, 1867, such bill of sale was to 
be as valid as it would have been if the later act had not passed, 
if the registration were renewed before the 1st January, 1867. 

The registration is renewed by filing, in the office of the 
Masters of the Queen’s Bench, an affidavit stating the date 
of the bill of sale and the names, residences and occupations 
of the respective parties thereto, as stated therein, and the date 
of the registration of the bill of sale, and that it is still a 8ub> 
sisting security, and such Masters shall thereupon number the 
affidavit and renumber the original bill of sale or copy filed 
m the office with a similar number (e). The duties of the 
registering officer are ministerial only (/ ). 

68. The several forms of assignment and species of pro- 
perty, declared by sect. 7 of the act of 1854 not to be within 
the meaning of the act, liad been already declared by various 
decisions at law and in equity not to be within the miscliief of 
the statute 13 Eliz. c. 5 (827); under which the apparent pos- 
session of chattels after assignment had been held, some years 
after the passing of the act, to be under the circumstances 
fraudulent. ' The act, therefore, appears simply to make re- 
gistration necessary in cases which were already within the 
statute of Elizabeth and the authority of Twyne't cate (y) (22). 
Nor does it a&ct bills of side of properly of which possession 
is delivered; but only of such as remains in the possession of 
the maker of tilie bill. Before the statute the question in ascer- 
taining the validity of the bill of sale was, whether the transac- 
action were bond^e or made with an intention to defeat the 
creditors of the assignor, and apparent possession of itself raised 
a presumption of fraud, the existence of which ought be de- 
termined by a jury; but this not being (as appears by the 

(e) Sect 8. 816. 

(/) Needham «. Johnson) 18 W. £. (i^) 8 Co. 80. 
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preamble of the statute) a sufficient safeguard^ the registration of 
the bill of sale was provided as a further security to the creditor^ 
but not for giving additional validity to the instrument. The 
doctrine of reputed ownership arising out of the apparent pos- 
session of the debtor is therefore not affected by the act (A). 


Of Mortgages, of Skips, 

69 . Mortgages of British ships (i) have been long subject 
to statutory regulation. 

The Merchant Shipping Act, 1854, by which the acts 
relating to merchant shipping are amended and consolidated 
(the several acts and parts of acts mentioned in the schedule to 
the Merchant Shipping Bepeal Act, 1854 (j), including the act 
of 8 & 9 Viet. c. 89, having been thereby repealed), provides (4) 
that a registered ship, or any share therein, may be made a 
security for a loan or other valuable consideration, and requires 
that the instrument creating the security (called a mortgage) 
shall be in the form mentioned in the schedule, or as near 
thereto as circumstances will permit, and, on the production of 
such instrument, the registrar of the port at which the ship is 
registered is to record the same in the register book (/), in the 
order of time in which it is produced to him for that purpose, 
and is, by a memorandum under his hand, to notify on the mort- 
gage that the same has been recorded, stating the date and hour 
of the record. 

An entry is also to be made(w) in the register book, on 
production of an instrument of transfer, of the name of every 
transferee, as mortgagee of a ship, or shares therein, with a 
lilve memorandum of the fact, and of the date and hour of the 


(h) Per Turner, L. J., StansAeld v. 
Cubitt, 2 De G. & J. 222; Badger 'V, 
Shaw, 6 Jur. N. S. 377. 

(0 A ship is not like an ordinary 
personal chattel; it does not pass by 
delivery, nor does the possession of it 
prove the title to it There is no market 
overt for ships. Per Turner, L. J., 
Hooper o. Guxmn, L. B., 2 Ch. 290. 

(J) 17 & 18 Viet. c. 120. 


(it) 17 & 18 Viet. e. 104, ss. 06, 07. 

(l) A slight difference between the 
mortgage and the register, in the name 
of the ship, is of no consoquenee if 
there is no doubt as to identity; as 
where the mortgage was of the ** City 
of Bruxelles,” registered as the” City 
of Brussels.” (Bell o. Bank of London, 
8 H. & N. 730.) 

(m) Sect. 78. 
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record, on the instrument of transfer, which instrument is also 
to be in the form specified in the schedule. 

70. The transmission (w), in consequence of death, bank* 
ruptcy or insolvency, or the marriage of a female mortgagee, 
or by any lawful means, other than by a transfer under the act, 
of the interest of a mortgagee, is to be authenticated by decla- 
ration, and evidenced according to the act ; upon receipt and 
production of wliich declaration and evidence, the registrar is to 
enter the names of the persons entitled in the register book as 
mortgagees of the ship, or share, in respect of which the trans- 
mission has taken place (e). 

71. Where a registered owner is desirous of selling or mort- 
gaging at any place out of the country or possession in which 
the port of registry is situate, the registrar may grant certifi- 
cates (p), giving powers of mortgage or sale, previous to the 
granting of which must be entered in the i^gister bo?)k (< 7 ) the 
names of the persons by whom the power is to be exercised ; and 
in case of mortgage, the maximum amount of charge to be 
created, the time within which the power may be exercised, and 
tlie place (if any be limited) where it is to be exercised, or a 
declaration that it may be exercised anywhere within the pre- 
scribed limits, no such power being exercisable within the 
United Kingdom, or in any British possession in which the 
port of registry may be situate, or by any person not named in 
the certificate (r). 

The certificate is to be in the form mentioned in the act, and 
is to contain a statement of the particulars directed to be 
entered in the register book, and an enumeration of any regis* 
tered mortgages, or certificates of mortgage or sale, affecting 
the ships or shares in respect of which the certificate is 
given ( 5 ). 

The power must be exercised conformably with the direc- 
liems contained in the certificate, and a record of every mort<* 


(it) Sect. 74. 
( 0 ) Sect 75* 
(p) Sect 76. 


(q) Sect 77 (1), (8), (2). 

(r) Sect 78. 

(0 Sect. 79. 
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gage made thereunder is to be endorsed thereon by a registrar 
or British consular officer ; and no mortgage hon& fide made 
thereunder may be impeached by reason of the death, before 
the maldng of the mortgage, of the person by whom the power 
was given (<). 

The certificate of mortgage may be cancelled by the registrar 
by whom it was granted upon delivery to him, and shall then 
become void; but before cancelling, he is to record in the 
register book, so as to preserve its priority, any unsatisfied 
mortgage which may be registered on the certificate (u), and 
also the fiu:t of the cancellation. 

Upon proof of the loss or obliteration of a certificate, and 
of what, if anything, has been done thereimder, or that nothing 
has been done, the registrar may issue a new certificate, or 
direct such entries to be made, or other matter or thing to be 
done, as might have been made or done, if there had been no 
loss or obliteration (;r) ; and where the certificate specifies the 
place whhre the power is to be exercised, the registered owner 
may, by an instrument in the form mentioned in the statute, 
authorize the registrar who granted the certificate to give notice 
to the registrar or consular officer at such place that the certifi- 
cate is revoked; and after such notice shall have been recorded 
by such registrar or consular officer, the certificate, as to any 
future mortgage to be made at such place, is deemed to be 
revoked and of none cfiect, and every registrar or consular 
officer recording any such notice, shall thereupon state to the 
registrar who granted the certificate, whether any previous 
exercise of the power to which the certificate refers has taken 
place (y) (172S). 

72. Although the statute of 1854 gives more minute direct 
tions concerning the form, execution and effect of mortgages 
than the repealed act of 8 & 9 Viet., it does not, like that 
statbte, provide tiiat no mortgage, or (as it stood there) bill of 
sale by way of mortgage, shall be effectual, unless it be regis- 
tered, the provinon being merely^ that, upon production, the 

(t) S6ct.a) (i),(S), (8). 

(ti) Sect; 80 (8). 


(af) Sect 82. 
(^} Sect. 88; 



MERCHANT SHIPPING ACTS, 1834 AND 1862. 


61 


mortgage shall be registered ; whereas, by sect. 57, bills of sale 
are expressly required to be produced for registration. It was 
nevertheless held, that these alterations in form did not indicate 
an intention to change the policy of the former statute, or to 
recognize equitable interests (z). 

But by the Merchant Shipping Amendment Act, 1862, it is 
declared (a) that the expression beneficial interest,” whenever 
used in the second part of the act of 1854 (which contains the 
above enactments), includes interests arising under contract 
and other equitable interests, and that the intention of the act 
of 1854 was, that, without prejudice to its provisions for pre* 
venting notice of trusts from being entered in the register 
book or received by the registrar, and witliout prejudice to the 
powers of disposition and of giving receipts conferred by the 
act on registered owners and mortgagees, and without preju- 
dice to the provisions relating to the exclusion of unqualified 
persons from the ownership of British ships, equities may be 
enforced against owners and mortgagees of ships in respect 
of their interest therein, in the same manner as equities may 
be enforced against them in respect of any other personal 
property. 

The acts, therefore, clearly provide for the existence of 
equitable interests in ships; and a transfer which has been 
registered as absolute may be shown (A) to have been only meant 
as a security, and may be so treated. 

A deposit of a registered mortgage of a ship will also create 
a valid security by way of equitable mortgage (c). 

(z) Liverpool Borough Bank v. Tur- proved, the court might recognize the 
ner, IJ. & H. 159; 2 De G., F. & J. creditor in the double character of a 

502; 29 L. J., Oh. 827; 80 id. 379. mortgagee for the purposes of the debt, 

(a) 25 & 26 Vicf:. c. 63, s. 3. and of an absolute owner, for the pur- 

(5) Ward V. Beck, 13 C.B.,N.S. 668; pose of giving him control over the 

9 Jur., N. S. 912; The Innisfallen, L. movements of the ship (The Innisfallen, 

K., 1 Adm. 72 ; and see Hutchinson v, supra); but it is conceived that the re- 

Wright, 25 Bcav. 451. And as to the suit would be only to make him laort- 

rights of a purchaser whose bill of sale gageo in possession, and that ho conld 

conld not be registered because of bis not escape from the liabilities incident 

infancy, see Stapleton v, Haymen, 10 to that position. 

Jar., N, S. 497. It appears to have W Laconr.Liffen,4Glf,76; 9 Jnr. 
been intimated that, if an agreement for N. S. 13. ’ 

the purpose were clearly and completely 
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73 . The act also provides (rf) that no notice of any trust, 
express, implied or constructive, shall be entered in the register 
book or be receivable by the registrar; and, subject to any 
rights and powers appearing by the register book to be vested 
in any other person, the registered owner of any ship or share 
therein sliall have power absolutely to dispose of such ship or 
share in the manner mentioned in the act, and to give effectual 
receipts for the consideration money. 

It has been held that the assignees in bankruptcy of the 
OAvner of a ship, where a mortgage made before the completion 
of the ship was registered after the ship was completed and 
registered, could not claim it as against the mortgagee on the 
ground that no mortgage having been executed after the regis-^ 
tration of the ship, the oner’s title remained absolute (c). 

74 . Before the act of 1854 a lien might have been created 
for some purposes upon a ship’s certificate of registry, notwith- 
standing the statutes (/). But that act provides (^) that the 
certificate of registry shall be used only for the lawful naviga- 
tion of the ship, and shall not be subject to detention by reason 
of any title, lien, charge or interest, which any owner, mort- 
gagee or other person may have or claim in the ship ; and the 
refusal to deliver it on demand to the person entitled to it for 
the purpose of navigation, ofiicer of customs, or other person 
legally entitled to require it, is punishable by penally. 

It is therefore illegal to pledge the certificate, and the person 
entitled to it for the purpose of navigation, though himself the 
pledgor, may maintain an action (A) after demand for its de- 
livery, and may recover damages for the wrongful detainer, in 
addition to his right to proceed for the penalt}% 

76 . The provision of Ihe act of 1854 (i), that if any person 
interested in any ship or any share therein is by reason of 

a- 

(i2) Sect 43. C9uke .. Batten, 1 £.&Ja 243. Bnt 

(.) Bell «. Bank of London, 8 H. & m. Gibwa «. Ingo, 6 Hare, 112. 

N. 780. (g) B«!t. 60. 

(/) Mestwr .. Atkin., 5 Taunt. 881 ; (fi) Wiley v, Crawford, 6 Jar., N. S. 

Bowen v. Fox, 10 Bara. & Cr. 41 $ 1296; 1 B. & S. 263, 266. 

(i) Sect. 99. 
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inianc^, lunacy or other disability incapable of making any 
declaration, or doing anything required by the act in respect 
of registry, tlie guardian or committee of such person, or if 
there be none, any person appointed by any court or judge 
possessing jurisdiction in respect of the property of incapable 
persons, upon the petition of any person on behalf of such 
incapable person, or of any other person interested, may make 
the declaration or do the thing in the name and on the behali 
of the incapable person, does not enable the guardian of an 
infant shipowner to mortgage the ship for repairs, although it 
may be that in the exercise of his necessary power to repair, a 
hen may be created upon the ship (A) (303). 


76, The provision that persons beneficially interested in 
ships and shares of ships, shall, as well as the registered owner, 
be subject to pecuniary penalties imposed upon owners, excepts 
persons who are beneficially interested by way of mortgage (/), 


77, The right of an insurer of ships, who is, but does not 
appear on the register as the mortgagee, to die proceeds of die 
policies, is not affected by the acts(?n). Nor, although the 
right to the freight is incidental to the ownersliip and can «be 
originally dealt with only by the owner of the vessel (n), is it 
necessary to comply with the acts in order to make a valid 
assignment of the present or future (c) freight of the ship, pro- 
vided the object be carried out, not necessarily by a distinct 
instrument, but by a distinct contract, leaving the tide to the 
freight in nowise dependent on the title to the ship(p). 

In the absence of any special agreement the cargo (y) belongs 
to the mortgager ; and though the cargo of a whale ship, unlike 
an ordinary cargo, constitutes, instead of producing the earnings 


{h) Michael t*. Fripp, L. R., 17 Eq, 
5)5, 

fj) Sect 100. 

(m) Ladbrooke v, Lee, 4 De G. & S. 
106. 

(») Morrison v. Parsons, 2 Taunt. 
407 ; Lindsay f. Gibbs, 2 Jnr., N. S. 
1039; 22 Beav. 522. 

(jO I>onglas r. Bussell, 4 Sim. 524; 


1 M. & K. 488; Ship Warre,Be, 8 Price, 
269. 

Cp) Mestaer V. Gillespie, 11 Ves. 621 ; 
Langton v, Horton, 1 Hare, 549; Gib- 
son v.Ingo, 6 Hare, 112; Davenport e. 
Whitmore, 2 M. & Cr. 177. 

(q) Alexander e. Simms, 18 Beav. 
83; Bnnker r. Molyneux, 8 Scott, N, 
R.332. 
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of the ship, it is not incident to the employment of the ship as 
freight, and therefore will not pass by the assignment under 
the word “ appurtenances,” but must be expressly described or 
mentioned in it (r). 

78. The Admiralty Division of the High Court of Judicature 
has jurisdiction over any claims in req>ect of any mortgage 
duly registered according to the provisions of the Merchant 
Shipping Act, 1854, whether the ship or the proceeds thereof 
be under the arrest of the court or not, and will enforce equities 
between owners and mortgagees of ships («). 

79. Mortgages of ships are not affected by the acts for the 
registration of bills of sale and assurances of chattels (^) (63). 


Chapter I. Part 2.— Of Pledges or Pawns. 


80. A pledge is a security by way of bailment of a personal 
chattel, by which a special or qualified property therein («), 
sufficient to support an action against a person who wrongfully 
converts it (x), is vested in the pledgee (7), the general pro- 
per^ remaining in the pledgor (u ) ; and it is created by and is 
incomplete without an actual or constructive delivery of the 
thing pledged to or on behalf of the pledgee (y). 

The pledgee is entitled to hold every separate thing which 
is comprised in the pledge, and also whatever, by natural in- 


(r) LaDgton v, Horton, 5 Beav. 9. 

(s) Admiralty Court Jurisdiction 
Act, 1861, 24 Viet. c. 10, s. 11; The 
Cathcart, L. B., 1 Ad. 314. 

(0 17 & 18 Viet. c. 36, 8. 7. 

Batcliif V, Davies, Cro. J. 244 ; 
Ydv. 178 ; Coggs v. Bernard, Ld. Baym. 
909; 3 Salk. 268; Holt, 628; Per Holt, 
C. J„ Pranklin v. Heate, 18 M. & W. 
481. 

(x) Ayers v. South Australian Bank- 
ing Co., L. B., 3 r. C. 548 ; per MeUisli, 
L. J. 


(y) Beeves v. Capper, 6 Bing., N. C. 
136; Martin v. Beid, 11 C. B., K. S. 
730. See Belcher v. Oldfield, 6 Bing., 
N. C. 102; Story, Bailm. § 287. The 
contract of pawn is only perfected when 
the creditor has possession of the pledge. 
(Hedkya, Pawns, Ch. 1.) By an act of 
South Australia, 1855-6, No. 1, pro- 
prietors of sheep are enabled to make 
a valid pledge of the next clip of wool 
without possession. (Ayers v. South 
Australian Banking Co., L. B., 3 P. C. 
648.) 
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crease ( 466 ), becomes accessory to it, as a security for the 
whole debt (z) ; but upon payment or tender of the debt to the 
l)ledgee, tlie property in the goods, notwithstanding his refusal 
to deliver them, is instantly revested in the owner (u) ( 1872 ), 


81 . The property pledged may be anything of a personal 
nature, whether corporeal or otherwise, so that it be in ex- 
istence, and capable of actual or symbolic delivery, and tliat 
the pawnor, or some person by whose consent he pawms, have 
a present possession and title (i). The delivery need not be 
actual, but may bo constructive or symbolic — and the latter 
kinds of delivery may be either of goods which are, or arc not, 
in the actual custody of the pledgor : of those which arc, by 
delivery of the key of the warehouse in which they arc con- 
tained, or of other evidence and means of obtaining possession : 
and of those which are not, by delivery of the documents of 
title, as the bill of lading of goods at sea, which will carry the 
light of possession even after the landing of the goods, so long 
as they have not come to the hands of the person entitled to 
receive them under the bill of lading (c) ; or by a request note 
entered in the book of the office of customs to hold the goods 
subject to the order of the pledgee (<Z). Or the possession of 
the pledgor himself may be deemed sufficient if by the contract 


(z) Story, Bailm. §§ 292, 314. Por 
Holt, C. J., Coggs V, Bernard, supra. 

(fl) Yelv. 178; Byall v. Hollo, 1 Atk. 
1G5 ; per Dodderidge, J., in Isaack v, 
Clark, 2 Bulst. 306. It seems that the 
property would not bo revested on tender 
by one only of several joint owners; 
but it was only decided that trover 
would not lie on refasal to deliver. 
Haiper v, Godsell, L. H., 5 Q. B. 422. 
(d) Story, Bailm. § 290, § 294. 

(o) Story, Bailm. § 297 ; Byall v. 
Bolle, 1 Atk. 171, per Burnett, J.; At- 
kinson V. Haling, 2 T. B. 462; Westzin- 
thns, £xp., 5 B. & Ad. 817 ; Meyerstcin 
V. Barber, L. B., 2 C. P. 38, 661; 4 E. 
& 1. Appr 817. In the last case the 
goods were landed at a sufferance wharf, 
at which by 11 & 12 Viet. c. xvili. they 

M. VOL. I. 


remained subject to the same liabilities 
as when afloat ; and see Merchant Ship- 
ping Amendment Act, 1862, s. 68. A 
doubt seems to have been expressed by 
Willes, J., whether the delivery of the 
key of a warehouse would be sufiicient 
in case of a pledge, if another person 
afterwardsobtained possession by means 
of a false key. In the case before him 
possession was obtained by the fraudu- 
lent nse of the third part of the bill of 
lading, bnt it was held to be unavailing 
against the rights of the first pledgee. 
Is there any distinction in principle be- 
tween the false key and Ihe false bill 
of lading ? 

(d) Young V. Lambert, L. B., 3 P. C. 
142. 


P 
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it be made the possession of the pledgee (e), while that of the 
pledgee will not be affected by reason that the pledgor has the 
use of the chattel, provided it remain under the pledgee’s con- 
trol, and that the user be for the purpose of carrying out or be 
consistent udtli the contract (jf) (1361). 

82. It is of the essence of the contract that the tiling should 
be held as security for some debt or engagement, cither of the 
pledgor or of some other person ; for if there be an assent by 
all proper parties, it is equally obligatory in each case. The 
pledge may be delivered as security either for a future or 
for a past debt or engagement; for one or many debts or 
engagements ; upon condition or absolutely ; or for a limited 
. or indefinite time : it may be implied from circumstances, as 
wcU as arise by express agreement, and is not confined to 
engagements for the payment of money, but may be applied to 
any other lawful contract (^). 

88. The pledgor ImjDlicdly undertakes (//) that he has an 
interest in the pledge, and that it shall be made effectual to 
answer the obligation (793). But it is not indispensable that 
the pledge should belong to the pledgor ; it is sufficient if it be 
pledged with the consent of the owner, and it Avill bo a good 
pledge even without his consent as between the parties. For 
the pledgor cannot assert that he is not the owner, and the 
pledgee cannot set up the Jus tertii unless the third person 
enforces his own superior right of property (« ). 

But as against the real owner the pawnee will not acquire 
a special property im the chattel, if the person who assumes to 
pledge be himself without title, for the pawnee can have no 
greater right than tlie pawnor (A) (469). The mere possession, 

(fi) Keeves v. Capper, 5 Bing., K C. r. Howard, 6 Car. & P. 34C, 350. 

336; Martin r. Heid, 11 C. B., N. 8. {li) lloo][)er Hamsbottom, 4 Camp. 
730; Meyorstcin v. Barber, L. R,, 2 0. 121; Cheesman v. Exall, 6 Exch. 841 ; 

P. 62, per Willes, J. boo Waller v. Hanger, 8 Bnlst. 17. 

(/) Crowfoot V, London Dock Co., ** enstome was claymed in London, that 
2 Cr. & M. G87. ** if any one did deliyer goods in London 

(y) Story, Bailm. § 800. *' in pledge to another, and the goods 

(h) Id. § 311 ; per Pollock, C. B., “ proved to be the goods of another, 

Cheesman v, ExaU, 6 Exch. 841. ** yet that he might keep them till he 

(i) Story, Bailm. § 201. See Garth was satisfied. And held a bad cus- 
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obtained through false representations, of a document of title 
to a chattel will not support the title of a bond* fide pawnee of 
the chattel for value, though without notice of the pledgor’s 
want of title (/); and even where the pawnor, remaining in 
possession for a limited purpose under the original contract of 
pawn, or by the fraudulent use of a document of title, affects 
to pledge the chattel to another, the right remains in the first 
pawnee, though the second have actually obtained possession 
and have sold the chattel (w). 

So if the pawnor be tenant for life or for years the pledge 
w ill only be coextensive with his interest, and the pawnee will 
liave 110 further claim upon the cliattels after the determination 
of that interest, though he had no notice of the settlement (n). 
And the bailee of goods of tenants in common cannot by the 
direction of one of them justify a pledge of the wdiole {o). 


84. If there be no stipulation to the contrar}', the pawnee 
may by common law, even before condition broken, dclivei: 
over the pawn into the hands of a stranger for safe custody 
without consideration ; or he may sell his interest in the pawn, 
or assign it conditionally by way of pawn, without destroying 
or invalidating the security (p). But if he pledge the property, 
not being a negotiable security (for the lawful possessor of such 


a security may either pledge or 

tome; 33 H. C, 2G.” (Sheppard’s Abr. 

“ Costome.”) It is spoken of in West 
on Extents' as a subsisting custom, but 
not binding the king where his goods 
are pledged by a stranger, on the 
authority of Plowden, 243, who in fact 
so states it; but refers to Bro. Abr. 
Frerog. 6, where it is only said that the 
king is not bound by sale in market 
overt ; and to Fitsb. Oust. 2, where the 
custom was said to be bad, but that 
the king would not bare been bound by 
it if it were good. (See Hartop v. Hoare, 

3 Atk. 62.) 

(Q Eingsford v. Merry, 26 L. J., 
Exch. (N. S.) 83; 1 H. & N. 503; Lamb 
V, Attenborongh, 1 B. & S. 831. 

(w) Reeves r. Capper, 5 Bing. N. C 


sell it, BO as to bind the rights 

136 ; Mcycrstcin v. Barber, L. R., 2 C. 
V. 38, 661 ; 4 K. & I. App. 317. Per 
Martin, B. : The sale by a person al- 
lowed by the true owner to have pos- 
session of the goods, BO that he is able 
to hold himself out as owner, probably 
only binds th^ true owner where the 
possessor, from the nature of his em- 
ployment, had prim& facie a right to 
sell. (Higgons v. Burton, 26 L. J., 
Exch. (N. S.) 342.) 

(n) Hoare v. Parker, 2 T. R. 876. 
(a) Barton v. Williams, 6 B. & Al. 
395; 3 Bing. 139; 10 Moore, 596. 

(p) Stor}% Bailm. § 324. See per 
Cook, Warbnrton, and Daniel, in Mores 
V. Conham, Owen, 123. 



68 


PAWNEE’8 interest — CONVERSION OP PLEDGE. 


of the owner (y) ), for a greater interest than he possesses, it is 
a breach of contract ; but the act does not annihilate the con- 
tract of pledge between him and the original pawnor, but is 
inoperative against the latter, who upon tender of the sum 
secured becomes intitled to possession, and can recover for 
special damage sustained by the repledging; but without 
tender is not intitled to possession, and can only maintain an 
action for any damage. 

Therefore where, upon non-pajunent on a certain day, the 
pledgee was empowered to sell, but sold before and delivered 
upon that day, although it was held to be a wrongful con- 
version, the interest of the pledgee in the property was con- 
sidered not to have been destroyed ; and as it appeared that 
the pledgor never intended to redeem, his right to damages 
was treated as only nominal, and as if he had sued on a breach 
of contract for not keeping the pledge till the day fixed (r). 
And again, where the pawnee had repledged for a larger sum 
than was due to him on the original pawn, it was held that the 
first pawnor could not bring detinuo against the second pawnee, 
mthout tendering the amoimt due to the first pawnee («). 

The custom of London that a sale in market overt will bind 
the property of a stranger does not extend to pawns (<)• 

86 . The mere refusal to redeliver the pledge to the pawnor 
is, however, not a conversion. It is for the jury to say whether 
the holder intended to apply it to his own use, to assert the 
title of a third person, or only to ascertain the true ownership, 
and in the latter case Avhether a reasonable time had elapsed 
for that purpose (w). 

86 . If the pledgor be not the true owner of the chattel, and 
have no special property in it which he may assert against the 

(l2) Story, Bailm. § 296 ; Miller v. 299 ; see Chinory v. Viall, 5 11. & N. 
Race, 1 Bur. 462; Grant v, Vaughan, 288; Brierly v, Kendall, 17 Q. B. 937; 
3 id. 1616 ; Wookoy v. Pole, 4 B. & Stoiy, Bailm. § 316. 

Al. 1. (f) Donald v. Suckling, supra. 

(r) Johnstone v. Stear, 16 C. B., (t) Hartop v, Hoaro, per Lee, C. J., 

N. S. 380; 10 Jur., N. S. 99; Donald 3 Atk. 44. 

r. Suckling, L. R., 1 Q. B. 686; 7 B. & S. 00 Vaughan v. Watt, 6 M. dc W. 
783; Halliday r.Holgate,L.R.,3Ex. 492. 
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true owner, the pawnee may deliver the cliattel to the latter (x) ; 
being however answerable in damages, though they may be 
only nominal, if he have absolutely contracted to redeliver it to 
the pawnor (y). Or, if the pawnor held the chattel merely as a 
])ledge from the true owner, the second pawnee may discharge 
liimself by delivering it to his own pawnor, at any time before 
an offer by the true owner to redeem {x). 

87 . An agreement that the pledgee sltall liave a power of sale 
appears not to alter the general nature of the transaction (z), or 
to turn it into a mortgage. 


88 . In cases of executions against private persons, a creditor 
of the pawnor cannot take the pledge from the pa^vnee, without 
first discharging the pawnee’s claim, or otherwise extinguish- 
ing his title (a). It is said, that if A, gage goods to B., and 
afterwards A. is attainted of felony, tlie king' shall not have the 
goods thus gaged without payment of the sum for which they 
were gaged ; for his prerogative shall never prejudice another : 
and again, if the pawnor be utlayatus, the king shall not have 
the goods before the party be satisfied (b). But the right of 
the crown is good against the pledgee as to duties for which 
the pledgor w^as responsible at the date of the pledge (c). 

As to the right of distress or execution against the pawn, in 
the hands of the pawnee, for his owm debt, the pawn is protected 
in the case of a professional pawnbroker upon the principle 
generally applicable to goods intrusted to persons who carry on 
a public trade, and who manage and deal with goods in the 
way of their trade (rf) ; as well as because the pawnee is bound 


(a;) Story, Boilm. § 340. 

(y) Per Pollock, C. B., in Cheesman 
f. Exall, 6 Exch. 341. 

(«) IVaukUn v. Neatc, 13 M. & W. 
481. 

(а) Story, Bailm. § 353. 

( б ) Nichols V. Nichols, Plowdcn, 477, 
per Harper, J. ; Vin. Abr. Pawn. 5 
Waller v. Hanger, 3 Bnlst. 17. 

(c) Att.*Gen. t*. Tracman, 11 M. & 
W. (J94. 

(d) Swire V. Leach) IS C. B., N. S. 


479; llJar.,,N. S.178. The protec- 
tion of the pledge from distress is pro- 
bably of groat antiquity. By the forest 
laws, ** if a man who is amerced doth 
** afterwards pawn or pledge the cattle 
** which be in the forest to another, 
** in such case the beadle cannot dis- 
** train the same so long as they are in 
“ pawn.” (Manwood, 103, § 14.) So 
the llcdaya says, « it is recorded in the 
” traditions, that no pledge shidl bo 
” distrained for debt.” (Pawns, Ch. 1 .) 
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to restore the pledge upon redemption ( 80 ), which appears to 
be a sufficient ground for protection in the case of a general 
pawn. 

80 . The pledgor by virtue of his general property may also 
sell and transfer to the purchaser all his right in the pledge ; 
and if on tender by the latter of the amount due to the pledgee 
he refuse to deliver the ]Jedge, the purchaser has a remedy in 
trover as well as in erjuity for redemption (e), 

90 . The business of professional pawnees or pawnbrokers is 
regulated by the Pawnbrokers Act, 1872 (/), by which a pawn- 
broker is defined to be a person who carries on the business of 
taking goods and chattels in pawn, /. r., who keeps a shop for 
the purchase or sale of.goods or chattels, or for taking in goods 
or chattels by way of security for money advanced thereon, and 
who purchases or receives or takes in goods or chattels and pays 
or advances or lends thereon any sum of money not exceeding 
10/., with or under an agreement or understanding, express or 
implied, or to bo from the nature and character of the dealing 
reasonably inferred, that these goods or chattels may be after- 
wards redeemed or repurchased on any terms ; and every such 
transaction, article, payment, advance and loan shall be deemed 
a pawning pledge and loan ’within the act (ff), 

91 . The executors or administrators of deceased pawnbrokers 
are within the act, but arc not answerable for any penalty or 
forfeiture personally or out of their own estate, unless it be 
incurred by their own act or neglect (A). 

Anything done or omitted by the servant, apprentice or 
agent of a pawnbroker in the course of the business shall be 
deemed to be done or omitted by the pawnbroker; and any- 
thing authorized to be done by him may be done by his servant, 
apprentice or agent (/). 

The rights, powws and benefits ^ven to pamiors extend to 


(tf) Frankliu t?. Ncatc, 13 M. & W. (^) Sects. 5, G. 
181; Story, Bailm. § 350. (A} Sect. 7. 

(/) 85 & 3C Viet. c. 93. (i) Sect. 8. 
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their executors, administrators and assigns; who, however, if* 
required, shall produce to the pawnbroker the assignment, pro- 
bate, letters of administration or other instrument under which 
he claims (i ). 

92. The act applies to eveiy loan by a pawnbroker of 40^. 
or under, or (except as is otherwise provided in relation to cases 
of special contract under the act (96) ) to every loan of above 
40^. and not above 10/. (/). 

93. The pawnbroker is required to keep the books and docu- 
ments described in the third schedule to the act, and to make 
the entries and inquiries indicated (m) ; he is to keep exhibited 
in large characters over the outer door of his shop, so as to be 
legible by eveiy person pawning or redeeming, standing in any 
box or place provided in the shop lor that purpose, the informa- 
tion by the rules of the third schedule required to be printed 
oil pawn-tickets (n). 

94. A pawnbroker shall on taking a pledge in pawn give to 
the pawner a pawn-ticket, and shall not take a pledge in pawn 
unless the pawner takes the pawn-ticket (c;). 

96. A pawnbroker may take profit on a loan on a pledge at 
a rate not exceeding — 

A. On a loan of forty shillings or under — 

For any time during which the pledge remains in pawn 
not exceeding one month, for every two shillings or 
fraction of two shillings lent, one halfpenny ; 

For every month after the first, including the current 
month in which the pledge is redeemed, although 
that month is not expired, for every two shillings or 
fraction of t^vo shillings lent, one halfpenny. 

If the pledge is redeemed before the end of the first fourteen 
days after the expiration of any month, in respect of those 


(h) Sect. 9. 
(0 Sect 10. 
(m)Sect 12. 


(fi) Sect 18. 
(o) Sect 14. 
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fourteen days, half of the amount which he would be entitled 
to take for the whole month. 

B. On a loan of above forty shillings — 

For eveiy month or part of a month for every sum of 
two shillings and sixpence or fraction of a sum of 
two shillings and sixpence, one halfpenny. 

A pawnbroker may demand and take the chains following, 
viz. ; — 

On pawn ticket — 

Where the loan is ten shillings or under, one hali^enny. 

Where the loan is above ten shillings, one penny. 

On inspection of sale book — 

For the inspection of the entry of a sale, one penny. 

On form of declaration — 

'Where the loan is five shillings or under, one hal^nny. 

Where the loan is above five shillings, one penny. 

This sum is to be paid by the applicant at the time of appli> 
cation. 

A pawnbroker shall not, in respect of a loan on a pledge, 
take any profit, or demand or take any charge or sum whatever, 
other than those above specified (/?). 

86. A pawnbroker may make a special contract with a 
pawner in respect of a pledge for a loan above forty shillings, 
provided that at the time of pawning he delivers to the pawner 
a special contract pawn-ticket signed by himself ; and that a 
duplicate thereof be signed by the pawner. Neither the ticket 
nor the duplicate is subject to stamp duty (y). 

97. If any person is convicted under the act in a court of 
summary jurisdiction of knowingly wd designedly pawning with 
a pawnbroker anything being the property of another person, 
the pawner not being employed or authorized by the owner 
thereof to pawn the same $ or is convicted in any court of felo- 
niously taking or fraudulently obtaining any goods and chattels, 
and it appears to the court that the same have been pawned 
with a pawnbroker; or if in any proceedings before a court 

OO Sect 16, and Sebed. 4. (;) Sect 24. 
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of summary jurisdiction it appears to the court that any goods 
and chattels brought before the court hare been unlawfidly 
pawned with a pawnbroker ; the court, on proof of the ownership 
of the goods and chattels, may, if it thinks fit, order the delirery 
thereof to the owner, either on payment to the pawnbroker of 
the amount of the loan or of any part thereof, or without pay- 
ment thereof or of any part thereof, as to the court, according 
to the conduct of the owner and the other circumstances of the 
cose, seems just and fitting (r). 

98. If a pawnbroker — 

(1.) Takes an article in pawn from any person ap- 
pearing to be under the age of twelve years or 
to be intoxicated ; 

(2.) Purchases or takes in pawn or exchange a pawn- 
ticket issued by another pawnbroker ; 

(3.) Employs any servant or apprentice or other 
person under the age of sixteen years to take 
pledges in pawn ; 

(4.) Carries on the business of a pawnbroker on 
Sunday, Good Friday or Christmas Day, or 
a day appointed for public &st, humiliation 
or thanksgiving ; 

(5.) Under any pretence purchases, except at public 
auction, any pledge while in pawn with him ; 

(6.) Suflfers any pledge while in pawn with him to 
be redeemed with a view to his purchasing it ; 

(7.) Makes any contract or agreement with any per- 
son pawning or offering to pawn any article, 
or with the owner tliereof, for the purchase, 
sale or disposition thereof mthin the time ot 
redemption ; 

(8. ) Sells or otherwise disposes of any pledge pawned 
with him except at such time and in such 
manner as authorized by the act ; 
he shall be deemed guilty of an offende against the aot («), 


(»•) Sect 30. 


(«) Sect. Si. 
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00 . If any person knowingly and designedly pawns with a 
pawnbroker anything being the property of another person, the 
pawner not being employed or authorized by the owner thereof 
to pawn the same, he shall be guilty of an offence against the 
act, and shall be liable, on conviction thereof in a court of 
summary jurisdiction, to forfeit any sum not exceeding five 
pounds, and, in addition thereto, any sum not exceeding the 
full value of the pledge as ascertained by the coint. 

The forfeitures when recovered shall be applied towards 
making satisfaction thereout to the party injured, and de- 
fraying the costs of prosecution, as the court directs; but if 
the party injured declines to accept of such satisfaction and 
costs, or if there is any surplus of the forfeitures, then the 
forfeitures or surplus (as the case may be) shall be paid to the 
overseers of the poor of the parish or place where the oifcnce is 
committed, for the use of the poor thereof (^). 

100 . If any person — 

(1.) Offers to a pawnbroker an article by way of 
pawn, being unable or refusing to give a satis- 
factory account of the means by 'which he be- 
came possessed of the article ; 

(2.) Wilfully gives false information to a pawnbroker 
as to whether an article offered by him in pawn 
to the pawnbroker is his own property or not, 
or as to his name and address, or as to the 
name and address of the owner of the article ; 

(3.) Not being entitled to redeem, and not having 
any colour of title by law to redeem, a pledge, 
attempts or endeavours to redeem the same ; 
he shall be guilty of an offence against the act. 

In every such case, and also in any case where, on an article 
being offered in pawn to a pawnbroker he reasonably suspects 
that it has been stolen or otherwise illegally or clandestinely 
obtained, the pawnbroker may seize and detain the person and 
the article, or eitlicr of them, and shall deliver the person and 


it) Sect. 80. 
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the article, or either of them (as the case be), as soon as may be 
into the custody of a constable, who shall as soon as may be 
convey the person, if so detained, before a justice, to be dealt 
with according to law. 

The justice may, if he thinks fit, on the request of die pawn- 
broker grant to him a certificate of the amount of the compen- 
sation which the justice deems reasonable for the pawnbroker’s 
expenses, trouble and loss of time in and about the seizure, deten- 
tion and delivery, Avhich certificate shall have the effect of an 
order of court for the payment of the expenses of a prosecution 
made under the act of 7 Geo. 4, c. 64, and tlie acts amending 
the same ; and the amount mentioned in the certificate shall be 
paid as money mentioned in such an order ; and the certificate 
shall be subject to the like regulations as certificates mentioned 
in the last-mentioned acts(M). 

101. If a pawnbroker knowingly takes in paw n any linen or 
apparel or unfinished goods or materials intrusted to any person 
to wash, scour, iron, mend, manufacture, work up, finish or 
make up, he shall be guilty of an offence against the act, and 
sliall be liable, on conviction thereof in a court of summary 
jurisdiction, to forfeit a sum not exceeding double the amount 
of the loan (which forfeiture shall be paid to the overseers of 
the poor of the parish where the offence is committed, for the 
use of the poor thereof); and the pawnbroker shall likewise 
restore the pledge to the owner thereof, in the presence of the 
court, or as the court directs (ar). 

If the owner of any linen, apparel, unfinished goods, or 
materials intrusted to any person as aforesaid, and unlawfully 
pawmed, or the owner of any other article unlawfully pawned 
(the last-mentioned owner having on oath satisfied a justice that 
his goods have been unlawfully obtained or taken from him), 
makes out on oath before a justice that there is good cause to 
suspect that a pawnbroker has taken in pawn the linen, apparel, 
goods, materials, or article aforesaid, without the privity or 
authority of the owner, and makes appear to the satisfaction of 

* 


(tt) Sect 34 


ix) Sect 35. 



76 


RIGHT OF SEARCH— FRAUD— LICENCES. 


• tlic justice probable grounds for such suspicion, the justice may 
issue his warrant for searching, within the hours of business, 
the shop of the pawnbroker. 

If the pawnbroker, on request by a constable authorized by 
the warrant, refuses to open the shop and permit it to be searched, 
a constable may break it open within the hours of business, and 
search as he thinks fit therein for the linen, apparel, goods, 
materials, or article aforesaid, doing no wilful damage ; and it 
any pawnbroker or other person opposes or hinders the search, 
he shall be guilty of an offence against the act. 

If on the search any linen, apparel, goods, materials, or 
article aforesaid, is or are found, and the property of the owner 
thereof is made out to the satisfaction of a court of summary 
jurisdiction, the court shall cause tlie same to be forthwith 
restored to the owner thereof (83). 

108. If a pawnbroker is convicted on indictment of any 
fraud in his business, or of receiving stolen goods knowing them 
to be stolen, the court before which he is con\ictcd may, if it 
thinks fit, direct that his licence shall cease to have effect, and 
the same shall so cease accordingly. 

103. After the passing of the act, except as to existing 
licensed pawnbrokers, a pawnbroker’s licence shall not be 
granted to any person except on the production and in pur- 
suance of the authority of a certificate granted under the act. 

Any licence granted in contravention of this section shall be 
void. 

104. Certificates imder the act shall be granted (as regards 
England) in the metropolitan police disti*ict by a magistrate 
sitting in any police court in the metropolis having jurisdiction 
in the district where the application is made, and in any place 
within the jurisdiction of a stipendiary magistrate by that ma- 
gistrate, and in other places by the justices of the petty ses- 
sional division assembled at petty sessions specially convened 
for that purpose (//). 

% 

(y) SectM. 36, 38, 30, 40. 
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Chapter !• Jart 3.~Op Hypothecations. 

106. An hypothecation is a security whereby real or 
personal estate is merely appropriated for the discharge of a 
debt or engagement, but which does not pass the property in 
the subject of the security to the creditor. An hypotliecation 
may be ordinary or maritime (8). 

Op Ordinary Hypothecations. 

106. An ordinary hypothecation may be created — 

1. By a charge or direction in a settlement, will, or other 

instrument, whereby real or personal property is ex- 
pressly or constnictively made liable or specially 
appropriated to the discharge of a portion, legacy or 
other burthen, or declared to be subject to a lien for 
securing the same. 

2. By the appropriation to the discharge of a debt, ot 

specific choses in action or chattels in the hands of a 
third person. This form of hypothecation is com- 
monly known as an equitable assignment 

107. An agreement for a lien docs not confer an actual lien, 
which is a right given by the law (9) ; but it excludes the lien, 
and limits the rights of the parties by the terms of the express 
contract (r). 

An agreement or direction which operates as an hypotheca- 
tion cannot be rescinded by the maker, after he has received 
the benefit in consideration of which it was given («). 

Subject to the terms of the express contract or mandate, by 
which hypothecation in either of the above forms is effected, 
and to the special rights thereby created, the rights correspond 
with such as arise under actual liens. 

Of Charges and Agreements for Liens. 

108. A simple covenant or agreement (i) to charge land 
will not create a charge upon the debtor’s real estate where no 

(«) Walker v, Birch, 6 T. R. 258, (a) Vertue v, Jewell, 4 Camp. 81; 

per Lord Kenyon; Gladstone v, Birley, Fisher v. Miller, 1 Bing. 160; 7 Moo. 
2 Mer. 404, per Sir W. Grant ; Leith, Re 627. 

(Chambers v, Davidson), L. R., 1 P. C. (6) The principles of thM dedsions 
306, per Ix)rd Westbury. apply also to agreements to mortgage. 
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kfeect op covenant to charge. 


particular land is mentioned, or the agj^eement is only for a 
personal, with power to call for a real, security, or where it 
otherwise appears to be intended to rely only upon the cove- 
nant (r). Therefore a covenant or written jiromise to give a 
security by mortgage, or to sell lands when required (rf), or a 
mere covenant to settle lands of a certain value (^), or at 
or within a certain time, will not amount to an equitable 
charge. It is otherwise if the covenantor agree to charge 
property or the income of property already in his possession (/), 
or such as he may hereafter acquire of a specified kind or to be 
derived from a specified source {ff ) ; or if he point out by a 
subsequent instrument particular lands as those which were 
intended to be charged (A). And where an intended husband 
gave a bond to convey sufficient real estate to secure his wife 
a certain annuity in bar of dower, which she accepted, the 
obligation was held (i) to be a charge upon the real estates of 
which the husband died seised in fee, but only to an amount 
not exceeding the dower Avhich but for the annuity she might 
have claimed. And a bond conditioned to be void if the in- 
tended husband should become seised of any real estate in pos- 
session, and should settle it on the intended wife and the issue, 
was held (A) to bind aU the real estate of which he became seised 
during his life, though he survived his wife and married again, 
and the obligation was recited to be for making better pro- 
vision for the wife if she should survive him. But an obliga- 
tion merely limited to the real and personal estate of the 
covenantor, will affect only that of which he dies possessed, 
and not such as did not belong to him at his death, whether 


(c) Collins V. riummer, 1 P. W. 104. 

(d) Williams v. Lucas, 2 Cox, 160; 
Berrington v, Evans, S Y. Se C, 384. 

(e) Preomoult v, Dedire, 1 P. W. 
429; Momington v, Koene, 2 Be G. & 
J. 292; 4 Jar., N. S. 981; notwithstand- 
ing Roundell v. Breary, 2 Vern. 481, 
misreported; see 2 Be G. & J. 819, note. 
See Sankey Brook Coal Co., Re, L. R., 
12 Eq. 472, where the security failed 
because the company which gave it 
only as a gobg concern had passed 


into liquidation. 

(/) Regard tf. Hodges, 1 Vcs. J. 477; 
Ravonshaw v. Hollier, 7 Sim. 3. 

(^) Metcalfe Archbishop of York, 
1 M. & C. 647; 6 Sim. 224; Lyde v. 
Minn, 1 M. & E. 683; 4 Sim. 606; 
Bnller v. Plunkett, 7 Jur., N. S. 873. 
(^) Watson V, Sadleir, 1 Mol. 685. 
(i) Tew V. Earl of Winterton, 3 Bro. 
C. C, 493. 

(k) Prebble v. Boghurst, 1 Sw. 321. 
See S. C. 1 Wils. Ch. 161; 7 Taunt 638. 
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he had it at the date of the obligation or acquired it after- 
wards (/). 

Where the covenant is to make a charge at a future period, 
on the arrival of which the covenantor is in possession of lands 
which he has acquired for the very purpose of the charge, 
there will also be a charge upon those lands fw). And it 
Avill even be assumed, where a man has bound himself to do n 
certain act and does something w^hicli may enable him to fulfil 
his obligation, that he acted with the view of fulfilling it. 
So that where there is a covenant to pay money to trustees to 
be laid out in the purchase of lands, or to purchase and settle 
lands, and the covenantor purchases lands but does not settle 
them or pay the money, the lands will be taken to have been 
purchased in perfonnance of, and will be subject to, the 
covenant (w). '^fhe lands must be acquired subsequently to 
tlic covenant, and by purchase, or in a manner consistent with 
the j)resumption that the object was to fulfil the covenant. 
Therefore there was no charge upon lands to which the cove- 
nantor was entitled at the date of the covenant, and for the 
conveyance of wliich he aftenvards obtained a decree (o). The 
presumption also will not arise where the settlement contains 
only a power and not an express trust to purchase lands ; nor 
any covenant by the husband to purchase and settle (/>). And 
the expenditure of money by the covenantor in building upon 
the land of the covenantee wdll not be admitted as a satisfaction 
of the covenant to pay the money to him where it does not 
appear that the outlay was so intended (q). 

A covenant that land settled for jointure is of a certain yearly 
value will create a charge for that amount on the estate of the 
covenantor (r). And an agreement to charge a mortgage 
security upon an estate, which at the date of the agreement 

(Z) Needham V. Smith, 4 Russ. 318. Wilcox, 2 Verii. 568; and see Tooko 
(w) Wellesley v, W'ellesley, 4 M. & r, llastiugs, id. 07. 

C. 661. (o) Gardner i*. Marquis Townshend, 

(») Sowden v. Sowden, 1 Bro. C. C. G. Coop. 301. 

682; Lechmere v. Lechmere, Ca. temp. ( jf/) Lench v, Lench, 10 Ves. 611. 

Talbot, 80; 3 P. Wms. 211 ; Wilcox v. (jg) Wiles v, Gresham, 2 Dr. 268. 

(r) Probert v. Morgan, 1 Atk. 440. 
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has been sold, will bind the interest of the person who makes 
the charge in the purchase money («). 

No charge will generally be created by a covenant in a lease 
to keep chattels of a certain value on the premises as security 
for the rent, as against the assignees in bankruptcy of the 
covenantor claiming by virtue of his reputed ownership (t ) ; , 
though it seems that such a charge may arise w'here, by reason 
of the custom of the neighbourhood to insert such covenants in 
leases, possesrion of the chattels by the tenant may not be primd 
facie evidence of unincumbered ownership. 

109. An equitable security may also be established by parol 
or other evidence of arrangements which are the subject of a 
separate agreement, or are referred to in a deed relating to 
the transaction out of which the security is held to arise; 
as where («) incumbrancers had joined in assigning their se- 
curity, upon the terms that they should be secimcd by subse- 
quent mortgages, which were never executed; and were held 
entitled to an equitable charge as second incumbrancers. So 
upon real estate, in &vour of the obligee of a bond, by a re- 
cital therein, that the obligor had become possessed of the 
estate under a certain will, upon the execution whereof he had 
promised the testator to provide for the obligee (x). So where 
the rent arising under a lease was assigned to the creditor (y), 
there being in tlie assignment a recital that a security was 
intended, and a covenant for farther assurance of the rent, 
the covenant was held to be in equity a covenant to make a 
mortgage, and the case to be within the rules of equitable 
mortgages. 

Of Equitable Assignments, 

110. An equitable assignment may be made cither by an 
agreement between a debtor and his creditor, that a specific 

(«) Bogen, Exp., 2 Jar., N. S. 480; SBC; Beckett v. Cordley, 1 Bn>. C. C. 
8DeG.,M. &6.271. SS3. 

(t) Shnttlewotth r. Hetnoman, 1 De (a) Atkins, Exp., 2 Y. & C. 63G. 

O. & J. 322. (y) Wills, Exp., 2 Cox, 233. 

(«) Banks v. Whittnll, 1 Be G. & S. 
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chose in action or chattel in the hands of a third person, and 
which belongs to the debtor, shall be applied in discharge of the 
debt( 2 r); or by an order given by the debtor, whereby the 
holder of the fimd is directed to pay it to the creditor (a). 
And it may be made either by ^rriting (i), or verbally (^) ; no 
particular ^vords being necessary {d ) so that the intention be 
sufficiently expressed (e). 

The equitable assignee of a debt is not in the same position 
as to the obligation of using diligence as the holder of a bill 
of exchange or promissmy note, the security being of a different 
character, and governed by mercantile law; but like a mortgagee 
he is chargeable with wilful default (/), 


111. An equitable assignment wdll not be valid unless there 
be an engagement both to pay the debt and to pay it out of a 
particular fund (g ) ; and to the person who claims under the 
assignment (A). And it is not necessary that the exact amount, 
either of the debt to be paid, or of that out of which it is 
directed to be paid, should be ascertained (i). 

An equitable assignment has been supported, although the 


holder of the goods to whom 
partner in the firm to which 

(2) Flower, Exp., 4 D. & C. 411); 
Riccard v, Prichard, 1 K, & J. 277; 
Bell, Exp., 17 L. J., N. S., Bky. 9. 

(«) Row V, Dawson, 1 Ves. 331; 
Bam V. Carv^'alho, 7 Sim. 109, 4 M. & 
C. 690; Crowfoot v, Gurney, 2 Moo. & 
Sc. 473; Steward, Exp., 8 M., D. & 
De G. 265; Rodick v, Gandell, 1 De G., 
M. & G. 763, per Lord Truro. 

(5) Lett V, Morris, 4 Sim. 607; Dip- 
lock V. Hammond, 2 S. & G. 141, 5 
De G., M. & G. 820. 

(/;) Tibbits v, George, 6 A. & E. 107 ; 
Gumell V. Gardner, 9 Jar., N. S. 1220; 
and see Riccard v, Prichard, 1 K. & J. 
277. 

(<!} Row V. Dawson, 1 Ves. 331, per 
Lord Hardwicke; Bell v, Lond. & N. 
W. Rail. Co., 16 Bear. 548, per Lord 
M, VOL. I. 


the order was addressed was a 
the subject of the assignment 

Romilly; see Hopkinson r. Forster, 
L. R., 19 Eq. 74. 

(<?) Chowne r. Baylis, 31 Bcav, 351 ; 
8 Jur., N. S. 1028. 

(/) Glyn V. Hood, 1 De G., F. & J. 
334, per Tumor, L. J. 

ig) Watson v, Duke of Wellington, 
1 R. & M. 602; Jones v, Starkey, 16 
Jur. 510 ; Thomson v. Simpson, L. R,, 
5 Cb. 659; Citizens’ Bank Louisiana, 
V. First National Bank, New Orleans, 
L. R., 6 E. & I. App. 362. 

(^) Steward, Exp., 3 M.,D. A De G. 
266; Bell V, Lond. & N. W. Rail. Co., 
15 Beav. 548. 

(i) Hutchinson v. Hey worth, 9 A. & 
E, 376; Crowfoot v, Gnmey, 2Moo. & 
Sc. 473 5 Riccard v, Prichard, I K. & 
J. 277. 


G 
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Ixjlongedj and on account of whicli the order was given, he 
being at a distance fi*om the giver of the order (A). 

112. The engagement that the particular fund shall be made 
liable to the debt, must be unequivocal. A letter to the holder 
of the fund, stating that a particular person is a claimant upon 
it, is not an assignment (?) ; nor is an intimation to the creditor 
by his debtor that he has made aiTangements for payment of 
the debt out of a fund over which he still retains the control ; 
or a promise to pay it out of a particular debt or hind, — such 
an arrangement being countermondable ( 971 ) ; and the debtor’s 
statement to the creditor that the arrival of a certain expected 
ship will put him in funds to adjust his accoimt, or a direction 
in a bill of exchange to place it against a particular account, 
will be equally inoperative (ji). Nor is an assignment created 
by giving an authority to a person without interest in the debt 
to receive it, though he promise to jiay it to the creditor of 
the person who gives the authority ; because such a transaction 
embraces neither a direction to the 2 )erson who owes the money, 
nor a direct agreement between tlic debtor and the creditor ( 0 ). 
A cheque is not an equitable assignment of the drawer’s balance 
at his bankers, being in the nature of a bill of exchange (/>). 

118. An equitable assignment was always comjdete in equity 
without the consent of the holder of the fund to apply it to the 
purpose pointed out by the assignment ; and it will stand though 
the person who gives it become bankrupt, or die before it 
reaches the holder of the goods, or can otherwise be acted 
on (y) ; or formerly though the giver were arrested for the debt 
by the person in whose favour tlie order was made (r). It will 

(/fe) Kayncr v, Harford, 27 L. J., Carrathers, Exp., S Dc G. & S. 570; 
N. S., Ch. 708; 4 Jur., N. S. 703. llobey v, Ollier, L. K., 7 Ch. 695. 

(f) Watson t\ Duke of Wellington, Bodick v. Gandell, 12 Beav. 825; 

I K. & M. 602. I Do G., M. & G. 763. 

{m) Malcolm i;. Scott, 3 Hare, 39 ; (jp) Hopkinson v. Forster, L. B., 19 

Bradley v. , Ridg. Ch. 194; Field Eq. 74. 

r. Megaw, L. B., 4 C. F. 660; and sec (S') South, Exp., 3 Sw. 892; Burn 

Thomson v. Simpson, L. B., 9 Eq. 497; Carralho, 4 M. & C. 690; Gumell i*. 

5 Ch. 659. Gardner, 9 Jur., N. S. 1220, 

(a) Jones r. Starkey, 16 Jur. 510 ; (r) Alderson, Exp,, 1 Mad. 53, 
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also be good as between the assignor and assignee, without 
notice of it to the holder of the fiind (s ) ; though to prevent the 
debtor from afterwards paying the fund to the assignee it is 
proper that such notice should be given. 

114 . An equitable assignment was formerly not complete at 
law without the express or implied consent of the holder of the 
fund, to apply or hold it for the benefit of the person claiming 
under the assignment (t). But where consignments had been 
received and applied under an arrangement in keeping down an 
annuit)', the application "was held to amount to an midertaking 
by the consignee to continue the pajTnents, so far as the con- 
signments should be sufficient (?«). The rule in equity was, 
however, acted hpon at law in an action against a person claim- 
ing the benefit of the assignment (x ) ; and it seems will now 
jn’cvail in all cases which do not fall within the statutory law' 
rclatins: to absolute assignments. 

116. But, by statute, any absolute assignment by Avriting 
under the hand of the assignor {7iot purporting to be by way 
of charge only), of any debt or other legal chose in action, of 
wliich express notice in writing shall have been given to the 
debtor, trustee, or other person from whom the assignor would 
have been entitled to receive or claim such debt or chose in 
action, shall be and be deemed to have been effectual in law 
(subject to all equities which would have l^een entitled to pri- 
ority over the right of the assignee if tlic act had not passed) 
to pass and transfer the legal right to such debt or chose in 
action from the date of such notice, and all legal and other 
remedies for the same, and the power to give a legal discharge 
for the same without the concurrence of the assignor. Provided 
always, that if the debtor, trustee or other person liable in re- 
spect of such debt or chose in action, sliall have had notice that 

(<) IlodiQk r. Gandell, 1 De G., M. South, Exp., 3 Sw. 892, per Lord 
& G. 763, per Lord Tmro ; see Bayner Eldon. 

i». Harford, anpra. («) Fitzgerald r. Stewart, 2 B. & 

(0 WUUamsv. Everett, 14East, 582; M. 467; S. C., 2 Sim. 388; Kirwan r. 
Crowfoot e. Gurney, 2 Moo. & Sc. 473; Daniel, 6 Hare, 493. 

9 Bing. 372; 2 L. J., N. S., Ch. 21; («•) Tibbits v. George, 6 A. & E. 107. 
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such assignment is disputed by the assignor or any one claiming 
under him, or of any other opposing or conflicting claims to 
such debt or chose in action, he shall be entitled, if he think fit, 
to call upon the several persons making claim thereto, to inter- 
plead concerning the same, or he may, if he think fit, pay the 
same into the High Court of Justice under and in conformity 
with the provisions of the Acts for the relief of trustees (y). 

As under this act an absolute assignment passes the property 
in the chose in action, it is not an hypothecation ; ( 8 ) if the 
assignment purport to be by way of charge only it will operate 
as heretofore ; but if it purport to be absolute, or do not purport 
to be by any way of charge, yet is shown by otlier evidence to 
be so, it does not appear what will be the effect of the statute. 

116, When a debtor has received notice of an equitable 
assignment of the debt he is bound to pay it to the assignee, 
although the latter refuse to give him an indemnity ; and it is 
no excuse for refusal and payment to the assignor that he has 
brought an action to recover it, to which the debtor has no 
defence at law ; for the court will indemnify him by making 
the wrongful claimant pay die costs. And the fact that, after 
the assignment, the assignor has become bankrupt, or has made 
a composition with his creditors, makes no difference (z). But 
the holder of the property, even though he have accepted notice 
of the assignment, is not bound to deliver it to the assignee, 
unless the assignee^ title be complete according to the law of 
the country where the property is situate (a). 

Of Mauitime IIti‘Othecation. 

117. Maritime hypothecation may be by way of bottomry 

or RESPONDENTIA. 

Bottomry, or, as it was called in the law French, hottomage^ 
is a security, some form of which has been used among 

(y) Supreme Court of Judicature £. 376; Jones r. Farrell, 1 De 6. & J. 
Act, 1878, c. 66, 8. 26, (6); from 208, subject to the statutory provision 
1 Nov. 1875, Judicature Amendment as to co^icting claims, supra. 

Act, 1874, c. 88, s. 2, (a) Sichcll v. Raphael, 10 Jnr.,N. S. 

(z) Hutchinson v, Iloyworth, 0 A. & 1165. 
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maririmc nations from remote antiquity, and by which, 
formerly, the keel or bottom of the ship as representing 
her entire fabric, rigging and stores, and now, more often, 
all these specifically, are made a security for the repay- 
ment of money advanced for the repairs of the sliip, or for other 
purposes necessary for the safe prosecution of her voyage. It 
may be defined as the hypothecation of a ship witli or without 
its fireight and cargo as a security for the payment, in the event 
only of the safe arrival of the ship at her destination, of a debt 
contracted for the supply of necessaries for the preseiwation of 
the ship and the continuance of the voyage ; the debt being lost 
in case of the non-an*ival of the ship (&). 

118. It is effected by a writing, commonly called a bottomry 
bond, signed by the maker, and which may also be under seal, 
and may be executed on land (c). It was always treated as a 
negotiable instrument in Courts of Equity, including the Court 
of Admiralty (rf), but not at law; but, like other choses in action, 
it is now assignable at law where the assignment is under the 
hand of the assignor, and does not piu’port to be by way of 
charge only (e). 

No particular form is necessary (/) for a bottomry bond, but 
there must be a maritime risk to be ascertained fi:om the con- 
tents of the instrument (^). An instrument in the form of a 
bill of sale may operate by way of bottomry if hypothecation 
were intended (ft) ; but not if the intention w'ere to effect a 
sale (i). A bill of exchange wiU not operate by way of bot- 
tomry, though it be given for money borrowed for the repairs 
of the ship, and refer to such repairs (ft). It seems that an 
agreement for a bottonny bond may be enforced in the absence of 

(,b) Atlas, 2 Hag. Ad. 48; Soares v. Stowell; Mary Ann, L. R., 1 Ad. 13, 
Rahn (Prince of Saxe Coburg), 8 Moo. per Dr. Lusbington. 

P. C. 1, per Dr. Lusbington; Osmanli, (y) Per Dr. Lusbington, L. R., 1 
8 W. Rob. 198; 7 N. of C. 822. Ad. 14. 

(u) Menetone v. Gibbons, 8 T. R. (ft) Johnson v, Sbippen, 2 Lord 
267. Raym. 982; 1 Salk. 35. 

(d) Rebecca, 6 Rob. Ad. 102; William, (i) Ridgway v. Roberts, 4 Hare, 106. 

Swab. Ad. 846; 81 L. T. 846. (ft) Eenrom, 2 C. Rob. If Halkett, 

(e) JudicatureAct, 1878, sect. 25,(6). Exp., 3 V. & B. 135; 19 Yes. 474. 

(/) Alexander, IDods. 278, per Lord 
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a complete hypothecation, if money have been bona fide advanced 
for the necessity of the sliip on the faith of the agreement (Z). 

119. A bottomry bond may be valid although its execution 
preceded the loan, if the lender pledged his credit for the 
payment of the money, and paid it in due time (m ) ; and 
althougli its execution followed the loan, or even the com- 
mencement of the voyage, if the loan was made on an agree- 
ment for bottomry (w). And if originally valid, it is not 
affected by the agreement of the bondholder to ))urchase the 
ship (o). But if by agreement the time for payment be post- 
jDoned, the contract, being no longer founded on the necessity 
of the ship, is only personal, and has no validity as a bottomry 
bond(p). 

120. Bottomry bonds, for the benefit of shipowners and for 
the advantage of commerce, arc greatly favoured in maritime 
courts, and where there is no suspicion of fraud, eveiy fair 
presumption is to be made to support them. Such parts of 
them as are inconsistent with the rules of bottomry may also 
be rejected without affecting the validity of the security (y). 
The Admiralty Division of the High Court exercises a juris- 
diction in rem in respect of all such hypothecations as possess 
the essential requisites of bottomry, including all matters re- 
specting freight. 

121. Questions relating to a bottomry bond payable upon 
the arrival of the ship at a British port, and which depend 
upon rules establislied by the English courts, will be determined 
by the general maritime law as administered in England, and 
not by the law of the ship’s flag, or of the place at which the 
bond was executed (r). 

(/) Alexander, 1 Dods. 278; see 3 W. Rob. 198; Smiths. Gould (Prince 
Aline, 1 W. Rob. 111. George), 4 Moo. P. C. 21, per Lord 

(m) Royal Arch, Swab. 269. Campbell. 

(«t) La Ysabel, 1 Dods. 273; Vibilia, (r) Bonaparte, 3 W. Rob. 398; Du- 
1 W. Rob. 1; Trident, id. 29. ranfy v. Hart (Hamburg), 2 Moo. P. C., 

• (a) Helgoland, Swab. 491. N. S. 289; B. & L. 253; and remarks 

(p) Royal Arch, supra ki judgment by Willcs, J., Lloyd r, 

(y) Augusta, 1 Dods. 283; Osmanli, Gnibert, L. R., 1 Q. B. 115. 
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122. The hypothecation by way of bottomry of the keel or 
bottom of the ship operates upon the whole ship with its 
rigging and stores, including such as may have been tempo- 
rarily detached for safe custody (^). If the ship only be hypo- 
thecated without mention of the freight, the freight will not 
be liable to the bondholder (<). But if the ship and cargo, or 
the cargo alone, be hypothecated, the freight in the one case, 
and the ship and freight in the other, will still be liable before 
the cargo can be applied in discharge of the bond («). 

Freight earned from sub-shippers of cargo, with the con- 
sent of the charterers, is liable, as against them, to a bottomry 
bond granted to secure advances made after the date of the 
charterparty (x). 

Freight earned on a voyage subsequent to that for wliich the 
bottomry bond was granted, may be made liable to the bond, if 
the freight earned on the particular voyage has been received by 
tlic shipowner without the consent of the bondholder (y). 

Freight which lias been properly paid before the granting of 
the bottomry bond, or in pursuance of a previous charterparty 
after the date of the bond, and before tlie liability to pay it has 
been intercepted by proceedings on the bond; and insurance 
premiums on fi*cight, to the deduction of which the shipowner 
is liable mider the charterparty, will not bo liable to the bot- 
tomiy bond (z). 

An advance of freight by a charterer to tlie master for neces- 
sary expenses, under a charterparty made after a bottomry 
bond, will be good, in the absence of fraud, as against the bond- 
holder, whose security might have been postponed to a later 
bond made for the same purpose (a) ; but the bondholder has a 
claim for such fi*eight against the owner (J). 

123. The cargo may be bound with the ship and freight, to 
secure advances for the necessities of the ship and the preser- 

(«) Atlas, 2 Hag., Ad. 48; Alex- (y) .Tacob, 4 Bob. Ad. 245. 
ander, 1 Dods. 278. («) Jolm, 3 W. Bob. 170; 7 N. of C. 

(f) Maiy Ann, 4 N. of C. 876. Cl ; Standard, Swab. 267; Catherine, 

(«) Prince Regent, Cit. 2 Bob. 83; Swab. 863. 

Gratitudine, 3 Rob. Ad. 240, per Lord (a) Cynthia, 16 Jor. 749. 

Stow^l. ‘ (&) Id., per Dr, Lnahington. 

{x) Eliza, 3 Hag. Ad. 87. 
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vation and conveyance of the cargo (d). But if the bond be 
limited in terms to the ship, it will not affect the cargo (c). 

The cai’go cannot be bound by bottomry without the ship 
and fi*eight, the proceeds of which must first be applied in 
discharge of the bond(/); but it seems that a bond which 
purports to affect tlic cargo only, may be valid on the assump- 
tion that hypothecation of the ship and freight also was in- 
tended (j/). 

The master is not the agent for the cargo except by contract 
or necessity, and he cannot hypothecate it until it is on board 
ship and under his control ; so that a bond made before that 
event upon ship, freight and cargo, is void as to the cargo. 
The right is founded upon the necessity of the cargo (A), which 
is measured by the degree of danger and the extent of the 
advances required (z), as compared with the sufficiency of the 
ship and freight alone to bear such advances (A). 

The master is not bound to tranship the cargo before raising 
money on bottomry, although it is in his discretion to do so (/). 

124 . It is essential to a bottomry bond, — 

(1.) That the object of the loan or credit was the obtain- 
ing repairs or supplies necessary for the preserva- 
tion of the ship and cargo, and the prosecution of 
the voyage {m), 

(2.) That the ship was the contemplated security for the 
loan or credit (ti). 

(3.) That the maker of the bond had no other credit or 
means of obtaining the necessary supplies (o). 

(d) Gratitndine, 3 C. Bob. 240; Den* (1) Lord Goclirane, 8 Jar. 714. 

son V, Dnncan, 1 Exch. 537. (m) Soares v. Bahn (Prince of Saxe* 

(e) La Constancia, 2 W. Rob. 404; Cobnrg), 3 Moo. P. C. 1; Gore r, 

4 N. of C. 285, 612. Gardiner (Herscy), 3 Hag. Ad. 404; 

(/) La Constancia, supra ; Bona* 3 Moo. P. C. 79. 
parte, 3 W. Rob. 298. (») Augusta, 1 Dods. 283; WaTc, 

(ff) La Constancia, supra. 15 Jur. 518. 

(7t) Jonathan Goodhue, Swab. 355. (o) Nelson, 1 Hag, Ad. 169, per 

(i) Lord Cochrane, 2 W. Rob. 320, Lord Stowell; Gore v. Gardiner (Ilcr- 
pcT Dr. Lnshington. Bey), supra ; Dunvegan Castle, 3 Hag. 

(/O Gratitadmo, 3 Rob. Ad. 240; Ad. 831. 

Benson v. Duncan, 1 Rxch. 537. 
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(4.) That the security of the loan or credit be dependent 
upon a maritime risk to be ascertained from the 
contents of the instrument (p). 

126. (1.) Advances for the following purposes may be 
secured by bottomry, viz. : — 

Bepairs, provisions, and other supplies to tlie ship; 
and all chaises in respect of the ship and crew, 
which must be paid in order tliat she may prose- 
cute her voyage, and for which the owner or the 
master are liable ; including port dues and lights, 
and tlie unloading of the outward cargo ( 7 ) ; 

Sea stores for the subsistence of passengers paying 
passage money in the nature of freight (r) ; 

Liabilities incurred through extraordinary peril or 
misfortime: such as salvage; die investigation at 
a foreign port of a mutiny, and replacing the master 
in command ; dues and charges of a foreign govern- 
ment incurred while the master was out of posses- 
sion, and paid, though without his authority, to 
release the ship ; the services of a Britidi consul 
in taking possession of and managing the affairs of 
the ship when unprotected («); 

The discharge of a prior bottomry bond on the same 
ship, and for the same voyage (t). 

The court will not consider whether in the refitting of a ship 
for sea a little more or less has btictn done ; especially if an 
improvement necessary for the intended voyage has been sanc- 
tioned by the owner («) ; nor look too narrowly into charges 
for commission and agency included in the bond (x). 

(i») Atlas, 2 Hag. Ad. 48 j Royal (») Gauntlet, 8 W. Rob. 82t 6 N. of 
Arch, Swab. 269. C. 870| Zodiac, 1 Hag. Ad. 820*, Par- 

($) Smith c.Gonld (Prince Goorge), meter c. Todhnnter, 1 Camp. 641, 
4 Moo. P, C. 21; Edmondp Lnsh. 67, per Lord Ellenborongh. 

211; 30 L. J., Ad. 128. (t) Twro, 1 Sp. 186. . 

(r) Duke of Bedford, 2 Hag. Ad. (») Royal Arch, Swab. 269. 

(») Calypso, 8 Hag. Ad. 162. 
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1S6. Advances for the following purposes may not be 
secured by bottomry : — 

The discharge of bottomry or other debts incurred in 
respect of the same ship on a former voyage (//) ; 

Supplies for other ships, though belonging to the same 
owner (z) ; 

Damage sustained by the outward cargo, unless (it seems) 
it be shown that the consignee had a specific lien on 
the ship, in respect of which she might have been 
arrested (a) ; 

And generally, liabilities which do not form liens upon, 
although they were incurred in respect of, the ship: 
For example, — claims for adjusting general average 
contribution from the ship ; premiums for insurance 
of ship and freight, or of advance on bottomiy ; wages 
paid in advance to tlie crew in a foreign port; ex- 
penses of relanding goods of lender shipped in an 
unsafe condition; the private debt of the master; 
debts on the ship bought up by the lender ; unliqui- 
dated claims on accounts between the parties (b). 


127. (2.) So far as the loan or any part of it was lent upon 
personal credit, or to pay for work already done without any 
stipulation for bottomry, the security will not take effect by 
Avay of bottomry, in favour of the person who made the ad- 
vance (c). But a bond for securing money lent for the dis- 
charge of debts previously incurred upon personal credit for 
necessaries, may be given to a person who did not supply the 
necessaries (df). 


(y) Locliiel,2 W. Hob. 34; Osinaidi, 

3 id. 198; 7 N. of C. 822; Toiro, 1 Sp. 
185, per Dr. Lashington. 

(z) Osmanli, supra. 

(a) Smitai u. Oould (Prince George), 

4 Moo. P. C. 21, per Lord Campbell; 
Edmond, Lush. 57. 

(5) North Star, Lush. 45; Sorafina, 
B. 9c L. 277; Boddingtons, 2 Hag. Ad. 
422; Royal Stuart, 2 Sp. 258; Yates v. 


Hall, 1 T. R. 73,per Buller, J.; Ocean, 
2 W. Rob. 429; 4N.dEC.410; Cognac 
2 Hag. Ad. 385; Ida, L. R., 3 Ad. 542. 

(o) Augusta, 1 Dods. 283; Gore v, 
Giurdiuer (Hersoy), 3 Moo. P. C. 79; 
Bddon V, CampMl, 6 Ex. 886. 

(d) Hebe, 2 W. Rob. 412; 4 N. of 
C. 361; Kamak, L. R., 2 Ad. 289; 
Id., 2 P. C. 605; 6 Moo. P. C., N. S. 
136. 
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If the loan was not made on personal credit, and it can be 
inferred from the circumstances that the lender looked to the 
security of the ship, the security may take effect by w'ay of 
bottomry, though the advance was made, or the responsibility 
incurred, without an express agreement for bottomry (e). 

If the loan was clearly made upon personal credit, the right 
of the lender to a lien upon the ship by the law of the country 
in which the bond was granted, or even the arrest or threatened 
an est of the ship or the master, will not alone give validity to 
a subsequent bottomry bond for the same debt, but ought to 
be considered in combination with other circumstances in 
judging of the validity of the bond ; and if there be no proof 
that the loan was made upon personal credit, the presumption 
that it was made upon the credit of the ship is favoured by the 
existence of a lieu (/). 

If it be proved that the foreign law gave a lien upon tlic ship 
for damage to the cargo in the voyage in which the ship was 
then engaged, or for any other demand for which tlic owner 
would be liable, and that the master had no fund from which 
it could be made good, he may lnq)otIiceate the ship to prevent 
its arrest and sale (ff). 

If tlie general character of the transaction be clearly of the 
natoe of bottomiy, the whole will be presumed to be of the 
same character, unless the contrary be iiroved. And particular 
advances of small amount made for the necessary service of the 
ship, or for the pajTnent of debts incurred for such service, 
before the bond was specially mentioned, may be included in 
the bond (A). 

If the loan be made upon the sole security of the bottomiy 
bond, the bond will not be invalid because bills of exchange 
for the amount due were given at the same time, even though 

(e) Alexander, 1 Dods. 278; Vibilia, L. R. 2 Ad. 289; id., 2 P.C. 605; G 
1 W. Rob. 1; Laurel, B. A L. 817. Moo. P, C., N. 8. 13G. 

if) Augusta, 1 Dods. 288; Vibilia, O) Smith v, Gould (Prince Oooige), 
1 W. Rob. 1; Gore v. Gardiner (Her- 4 Moo. P. C. 21, per Lord Campbell, 
sey), 3 Hag, Ad. 404; 8 Moo. P. C. 79; (A) Vibilia, 1 W. Rob. 1 ; Trident, 

Royal Arch, Swab. 269; Laurel, B. & id. 29; Hebe, 2 id, 412; 4 N. of C. SCI ; 
L, 191, per Dr. Lushington; Kamak, Smith r. Gould (Prince George), 4 Moo. 

P.C. 21. 
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it be stated that the bond was a collateral security for the 

bills (0- 

Such bills are commonly given in practice, and though called 
collateral securities, they are only given as additional and more 
negotiable securities, and do not affect the nature of the original 
bottomry transaction (A). 

If the bill of exchange be given before the bottomry bond, or 
if it form the only written contract, it is evidence that no secu- 
rity was intended to be given upon the ship ( 1 ). 

128 . (3.) One who, being indebted to the ship or her owners, 
lends money on bottomry can have the benefit of the security 
for so much only of the loan as exceeds his debt, because to the 
extent of the debt the borrower was not without resources (?«)• 
And if the master borrow on bottomry without reckoning such 
resources as he may have at the port, or for purposes which may 
not, as well as for those which may, be supplied by bottomry, 
the amount properly chargeable on the bond mil be ascertained 
by inquiry (w). 


129 . (4.) The bottomry bond is commonly made payable 
upon or within a short time after the arrival of the ship at her 
destination (o), and it must express or imply that the loan is 
risked upon the arrival of the ship (p). 

The particular voyage upon which the risk is incurred ought 
to be stated in the bond as precisely as circumstances will 
admit ; and the bond will not be discharged if tlie voyage be 
abandoned (y), or by a loss happening in the course of an 
unnecessary deviation (?•)• But it will not be invalid for want 


(i) Tartar, 1 Hag. Ad. 1; Nelson, id. 
169; Jane, 1 Dods. 461 i Emancipation, 
1 W. Rob. 124. 

(k) Nelson,! Hag. Ad. 169, per Lord 
Btowell; Ariadne, IW. Rob. 411; 1 
N. of C. 494, per Dr. Lnshington. 

(l) Angnsta, 1 Dods. 283; Stain- 
bank V. Shepard, 17 Jnr. 1032, per 
Parke, B.; Halkett, Exp., 19 Ves. 474. 

(m) Hebe, 2 W. Rob. 146-412. 

(u) Dobson V. Lyall, 2 Ph. 823 n.; 

Heart of Oak, 1 W. Rob, 204 ; Smith v. 


Gould, 4 Moo. P. C. 21. 

(o) Duke of Bedford, 2 Hag. Ad. 
294; North Star, Lush. 45. 

(p) Nelson, 1 Hag. Ad. 169; Atlas, 
2 id. 48 ; Stainbank v. Penning, 11 C. B. 
51 ; 15 Jnr. 1082 ; Stainbank Shepard, 
18 C.B,418; 17 Jnr. 1032; lAary Ann, 
L. R., 1 Ad. 13, per Dr. Lnshington; 
Smith V, Bank of N. S. Wales, L. H., 
4 P. C. 194. 

Helgoland, Swab. 491. 

(r) 1 Eq. Ca. Abr. 872. 
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of an exact description of the voyage, if, as in the case of a 
government transport, the voyage be not under the control of 
the person who grants the bond (s). 

The words port of destination ” include any port at which 
the voyage may be ended, although it be by the voluntary act 
of the master, if he acted properly in ending it (t). 


180. An intention to incur maritime risk may be implied : — 
By a provision that the money shall be paid at such a time 
after the arrival of the ship at her port (m) ; or after 
my anival ” (meaning, with the ship) {x ) ; or by the 
use of the word bottomry (y). 

But not by the use of the word hypothecate or by the 
reservation of a rate of interest not exceeding the 
(iurrent rate at the place in which the loan was 
made (r). 

If the lender take upon himself the risk of part only of the 
voyage, and the voyage be divisible, the loan may be held to 
have been made upon that part only of the voyage upon which 
the risk was taken (a). 

If maritime risk be apparent in the bond it will be valid, 
although maritime interest or premium (which is given only as 
compensation for maritime risk) be not reserved (ft). But where 
the character of the instrument is doubtful, it is a material 
circumstance that only ordinary interest was reserved (c). 

If the amount of the maritime interest be not inserted in the 
bond, it will not be supplied by the court upon evidence that 
the rate agreed upon was omitted by mistake ; but the rate of 
interest usual at the time and place ol' the execution of the con- 
tract will be allowed, when it has been ascertained by the Regis* 
trar and merchants (d). 


(«) Jane, 1 Dods. Ad. 461. 

(Q Great Pacific, L. R., 2 Ad. 381 ; 
2 P. C. 616. 

(«(•) Nelson, 1 Hag. Ad. 169. 

(ar) Simonds Hodgson, 3 B. & 
Ad. 50. 

(y) Royal Arch, Swab. 269, per Dr, 
Lnshington. 


(s) Emancipation, 1 W. Rob. 124. 
(a) Hero, 2 Dods. 139. 

(5) Boddingtons, 2 Hag. Ad. 422, 
per Sir C. Robinson; Lanrel, B. & L. 
319. 

(c) Emancipation, 1 W. Rob. 124; 
Royal Arch, Swab. 269. 

(d) Change, Swab. 240. 
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If the rate of maritime interest reserved be so exorbitant as 
to be contrary to good &ithj it will be reduced to siicli a rate 
as]shall be thought sufficient by the Registrar and merchants (/) ; 
but the court will not pronounce against the bond on account 
of the largeness of the premium or commissions, unless they 
are so large as to be fraudulent (< 7 ). 

If a substantial part only of the risk has been incurred, the 
whole maritime interest incurred may yet ]ye allowed. But 
if no part of the risk lias been incurred, relief will be given 
against the bond upon pajnnent of the principal ivith ordinarv 
interest (A), 


131. A bottomry bond may be granted either by the owner, 
being, or not being also, die master of the ship, or by the 
master (i). If the owner of a ship, who is also the master, 
grants a bottomry bond, he grants it as owner only ; the cha- 
racter of master being absorbed in the ownership (A) ; but if 
he be only part owner and master, he has no more power as 
against the other part owners than a mere master (7). 

The owner of a ship, who is not also the master, may grant 
a bottomry bond without the concun’ence of the master (m ) ; 
but he can only hypothecate for necessary supplies to the ship, 
and in a foreign port (n). 


132. The power of the master to raise money upon bottomry, 
rests, both as to the ship and the cargo, upon the necessity of 
acting by an agent where no contract can be made by the 
owner ; and of obtaining supplies for the ship which cannot be 
had upon other terms, and it can be used only for the benefit of 


(/) Zodiac, 1 Hag. Ad. 320; Cog- 
nac, 2 id. 377; Royal Arch, Swab. 
269, per Dr. Lnahington; Huntly, Lush. 
24; Lord Cochrane, 8 Jur, 714; Laurel, 
11 Jar., N. S. 46. 

(ff) Dante, 2 W. Rob. 427; 4 N. of 
C. 408. 

(A) De Guilder v» Depcistcr, 1 Vcm. 
263; Aline, 1 W. Rob. Ill, per Dr, 
Lu^ington; Dante, supra. 


(/) Barbara, 4 Rob. Ad. 1 ; Duke of 
Bedford, 2 Hag. Ad. 294; 'Helgoland, 
Swab. 491. 

(A) Duke of Bedford, supra, per Sir 
C. Robinson. 

(l) Orelia, 3 Hag. Ad; 75. 

(m) Duke of Bedford, supra; Bar- 
bara, supra. 

(n) l^yal Arch, Swab., per Dr. 
Lusbington; Helgoland, id, 491. 
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the ship and cargo (a). If the master execute a bottomry bond, 
being at the time under arrest at the suit of the lender, it will 
be valid as to advances received at the time of executing the 
bond ; and as to foimer advances, it will not be void by reason 
of the imprisonment of the master, unless it were given under 
absolute duress (p). But a bottomr}" bond cannot be supported 
on the mere ground that the master was arrested, or liable to 
niTOst for the debt (y). 

133. The master may grant a bottomiy bond so long as he 
remains in the visible exercise of his command (r). And upon 
the death, permanent absence, or incapacity of the original 
master, the power vests in the master who succeeds, or who has 
been substituted in the office by the person who takes charge 
of the ship (s). 

The master by succession includes an inferior officer ; one of 
the original crew remaining upon the recapture of a ship (/) ; 
the purser, factor, or other person who at the time represents 
the ovmer («) ; the Britisli consul, though he has appointed a 
new master, who (without objecting) has not executed the 
bond (r). 

The master by substitution may be a master appointed by the 
British consul (y) ; or the agents or consignees of the ship or 
of the cargo where recognized by the owner, or perhaps if not 
so recognized (r) ; and though the underwriters intervene in 
the appointment after notice of abandonment by the owner (u). 

134. The master must obtain the consent of the owner before 
granting a bottomry bond upon the ship and freight, if it be 

(4>) Brixton r. Snee, 1 Vcs. 154, per ander, 1 Dods. 278; Rubicon, 8 Hag. 
Lord Hardwicke; Hussey v, Christie, Ad. 9. 

13 Ves. 598, per Lord Eldon; Dnriuity (t) Parmeter t*. Todhunter, 1 Camp. 
V. Hart, 2 Moo. P. C., N. S. 289. As to 541, per Lord Ellonborongh. 
the meaning of the word necessity’’ Scarborough v, Lyrns, Latch, 

see Eamak, L. E., 2 P. C. 508; 6 Moo. 252, per Dodderidge, J. 

P. C., N. S. 186. («) Cynthia, 16 Jur. 748. 

( p) Heart of Oak, 1 W. Bob. 204. (y) Zodiac, 1 Hag. Ad. 820. 

Cg) Smiths. Gould (Prince George) (s) Wakefield, cit. 3 Hag. Ad. 8; 

4 Moo. P. C. 21. Alexander, 1 Dods. 278, per Ixird 

(r) Jane, 1 Dods. Ad. 461. Stowell. 

(a) Zodiac, 1 Hag. Ad. 820 ; Alex- (a) Kennersley Castle, 3 Hag. Ad. 1. 
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reasonably practicable to communicate with him ; but he is not 
bound to await an answer from the .owner before engaging for a 
loan on bottomry, if, under the circumstances, the consequent 
delay would endanger the safety of the ship and cargo (i). 

The duty of the master in making or omitting such commu- 
nications to the owner depends upon the practicability of 
communication with him, and not upon the circumstance that 
they are or are not in the same country (c). 

Notice must be given to the owner notwithstanding his 
alleged insolvency, unless the insolvency be judicially declared ; 
in which case notice must be given to those who succeed to his 
property (rf). 

136. If it be intended to include the cargo in the bottomry 
bond, the same general rule applies as to obtaining the consent 
of the owmers, shippers, or consignees of the cargo (e). But 
the number of owmers of the cargo, the position of the ship 
with regard to them, and to the means of communication, the 
perishable nature of the cargo and its relative value to that of 
the ship, are circumstances which must be considered in each 
case, and which prevent the laying down of any absolute rule 
upon the subject (/). 

It is not necessary to give special notice of the intended 
bottomry to the shipper of the cargo, if being on the spot, and 
cognizant of the intended bottomry, he does not interfere (g), 

186. The consent of the managing owner of the ship to the 
bottomry bond will bind his co-owners (A), and the consent of 
the principal owmers of the cargo will bind the other owners (i ). 

(ft) Wallace r. Eielden (Oriental), (tf) Wilkinson v, Wilkinson (Bona- 
7 Moo. F. C. 398 ; Royal Arch, Swab, parte), 8 Moo. F. C. 459 ; 3 W. Rob. 
269, per Dr. Lnshington; Olivier, Lnsb. 298; Olivier, Lnsb. 484; Hamburg, 
484; and see Anstralasian, &c. Co. v, B. & L. 253; 2 Moo. P. C., N. S. 289; 

Morse, L. B., 4 F. C. 222. Onward, L. R., 4 A. & E. 38. 

(n) Wallace f>. Eielden (Oriental), 7 (/) Dnranty v. Hart (Hamburg 

Moo. F. C. 398; 3 W. Rob. 243; La Cargo, ex.), 2 Moo. P. C., N. S. 289. 

Ysabel, 1 Dods. 273 ; Trident, 1 W. (ff) Lord Coehrane, 2 W. Bob. 320; 

Rob. 29; see Johns v. Simons, 2 Q. B. 8 N. of C. 172; but see Nnova Loanese, 
425. 17 Jur. 263, contra. 

(d) Barron r. Stewart (Panama), (^) Royal Arch. Swab. 269. 

L. R., 3 P. C. 199. (i) Bbadamanthe, 1 Dods. 201. 
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137 . It is proper, but not absolutely necessary, that the 
master, before raising money on bottomry, should advertise his 
intention to do so (4). 

138 . The master' may, subject to the rule as to communica- 
tion with the owner, grant a bottomry bond : — 

In a foreign poi*t for the completion of the voyage in 
which the ship is engaged (/) ; or for the return 
voyage (w). 

For a new voyage from a foreign port 'with the consent 
of the owner, but not without such consent (n). 

In a homo port, if no communication can be had with 
the owner, for the completion of the voyage (o) ; 
but not, even with the consent of the owner, for a 
new 'voyage; lest a secret lien should be effected 
without necessity, and against the policy of the 
statute law, that all incumbrances should appear on 
the ship’s papers {p). 

In relation to the rights and remedies of persons having 
claims for repairs done to or supplies furnished to or for ships, 
every port within the United Kingdom of Great Britain and 
Ireland, the Islands of Man, Guernsey, Jersey, Alderney, 
and Sark, and the islands adjacent to any of them, being part 
of the dominions of her Majesty, shall be deemed a home 
port(y). 

139. A bottomry bond may be valid whatever be the number 
of voyages ^included in the adventure, provided such voyages 
were in the contemplation (expressed or to be inferred) of the 
onmer. Intermediate voyages, which under the circumstances 
the master , is considered to be justified in making, will be 

(k) Laurel, B. & L. 819, per Hr, 1 W. Rob. 29; Lochiel, 2 id. 34; 2 N. 

Lushington. of C. 177, per Dr. LuBbington. 

(l) See Vibilia, 1 W. Rob. 1 ; Lloyd (y>) JohxiBoiiv.Sbippen,2Ld.Rayni. 

r. Guibert, L. R., 1 Q. B. 116. 982; Royal Arch, Swab. 269; see Jenny 

(to) See Nelson, 1 Hag. Ad. 169. 2 W, Rob. 6. 

(») Royal Arch, Swab. 269, per Hr. (g) Mercantile Law Amendment Act 

Lushington; Lister t?. Baxter, Str. 695. 1856, 19 & 20 Viet c. 97, g. 8. For 

(o) La Ysabcl, 1 Hods. 273; Trident, Scotland, id., c. 60, a. 18. 

M. VOL. I. XT 
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treated as gi’afts upon the original enterprise (r). The bond 
will be enforced if the master fraudulently neglect or refuse to 
complete the voyage, or if the voyage having been begun 
remain incomplete from circumstances beyond the bondholder's 
control (s). 

140. A bottomry l)ond will not be invalid by reason that 
the voyage was made in fraud of a mortgagee, or of the Ship 
Kegistry Act (if), the lender being without notice (r). And, 
except in cases of fraud, the right of the master to make a 
second bottomry bond will not be interfered with, although the 
effect will be to injure the first bondholder (w). 

141. The master cannot bind any owner of the ship or cargo 
other than himself to the lender on bottomry personally, but 
only to the extent of the property comprised in tlie bond ; and 
the bond will be rejected, so far as it affects to bind the owner 
personally (t>). But if the bond include the cargo, the sliip- 
owner, whether the cargo be made liable by the same or by 
different instruments, will be bound personally to refund to the 
owner of the cargo, so much as he may have been obliged to 
pay of the shipo^vner’s debt, by reason of the inefficiency of 
the ship and freight ; and the shipowner cannot relieve himself 
from this liability by abandoning the ship (a?). 

The power of the master to bind the shipowner, in respect 
of the ship or cargo, is subject to the law of the ship’s flag, 
when in the case of a foreign flag, the law has been proved in 
evidence ; otlierwise the law of England will be applied. The 
flag of the ship is notice that the master’s authority is conferred 
by the law of the country to w hich he belongs (y). 

(r) Mary Ann, 4 N. of C. 376; 10 (of) Benson r. Duncan, 8 Excli. 644; 

Jur. 258. See Reliance, 8 Hag. Ad. 66. 1 id. 587. 

(s) Annadillo, 1 W. Rob. 251; Dante, (y) Lloyd v. Guibert^C B. & S. 100; 

2 id. 427. ^ L. R., 1 Q. B. 116 ; 10 Jur., N. S. 948; 

(e) Mary Ann, L. R., 1. Ad. 13. Karnak, L. B., 2 F. C. 505. In France 

(?<) Armadillo, 1 W. Rob. 251. it. is said the shipowner may relieve 

(v) Tartar, 1 Hag. A. R. 1 ; Nelson, himself from the consequences of the 

id. 169; Nostra Senora del Carmine, 1 master’s engagement by abandoning 

Sp. 303; 18 Jur. 780. the ship and freight. 
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142. In the absence of express contract, the master is not 
personally liable on the bottomry bond. It is usual for tlie 
master to bind himself expressly ; but his liability is commonly 
treated as nominal, though it may be enforced, and in questions 
of priority is treated as a subsisting liability ( 5 :). 

143. The agent or consignee of the ship or cargo cannot 
generally take a bottomry bond to secure disbursements which 
he has made as agent (a ) ; but he may do so upon the failure 
or insufficiency of the credit upon which he relied, if he give 
prompt notice of the necessity under which the disbursements 
were made {b ) ; and, whether he be the agent of the owner or 
of the mortgagee, he may lend on bottomry, if he give notice 
to the master of his refusal to lend upon personal credit (c). 

144. One who lends or makes himself responsible for money 
expended for the use of a sliip, intending to require a bottomry 
bond, ought, if he has an opportunity, to give notice of his in- 
tention to the master or owner at the earliest possible period (rf). 

Ho must also use reasonable diligence in ascertaining that 
the loan is necessary; that it can be obtained only by bottomry ; 
and tliat such communications as under the circumstances are 
practicable have been made to the owners and consignees of 
the ship and cargo (<?). 

The lender will not be discharged from the duty of making 
these inquiries by the circumstance that the master has sold the 
bottomry loan by auction to the lowest bidder, after advertising 
his intention to do so (/). 

If the lender have made proper inquiries the bottomry bond 
will be valid, though it be shown that the supplies were not 

( 2 ) Jonathan Goodhue, Swab. 524; Lushington; Smith r. Bank of N. S. 
Salacia, Lush. 545. Wales, L. R., 4 F. C. 194. 

{a) Gratitndine,3Rob. Ad.240; Hero, {d) Wave, 15 Jar. 518. 

2 Dods. 139, per Lord Stowell ; Minstrel (a) Orelia, 3 Hag. Ad. 75; Roderick 

Boy, 7 N. of C. 341. Dhn, Swab. 177; Heathom v. Darling 

(5) Rubicon, 3 Hag. Ad. 9; Hero, (Eliza), 1 Moo. P. C. 6; Ollyier, Lush, 
supra, per Lord Stowell. 484. 

(c) Vibilia, 1 W. Rob. 1 ; Lord Coch- (/) Soares v. Rahn (Prince of Saxe 
rane, 2 id. 320; 3 N. of C. 172; Hero, Coburg), 3 Hag. Ad. 387; 8 Moo. P. 
Bupra; Royal Arch, Swab. 279, per Dr. C. 1. 

H 2 
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necessary, or that tlicy might have been had upon personal 
credit. But it will, of course, be void if he had notice from the 
ownei’s’ agent not to make the advance {g). 

If tlie lender have made proper inquiries, and fraud be not 
shown, he will not be liable to see to the due application of the 
loan (/i) ; but if he is agent it is his duty also to see to the due 
application of the loan (2). 

146 . The lender on bottomry is not bound to judge as to the 
expediency of the proposed repairs to the ship, with reference to 
the value of the property, unless under the circumstances fraud 
can be imputed (A); or to communicate the existence of the 
bond to mortgagees of the ship ; and he is not affected although 
the owners conceal it from the mortgagees (/). 

146 . Respondentia is the separate hypothecation of the 
cargo of a ship as a security for the repayment of a debt con- 
tracted about the necessary costs of transhipping and fonvard- 
ing the cargo to its destination (?»). 

Respondentia and bottomry arc founded upon the same neces- 
sity of borrowing money for the preservation of the property. 
They are alike subject to the rules respecting maritime risk 
and interest, and the rejection of void stipulations (72). 


(g) Nelson, 1 Hag, Ad, 1G9, per 
Lord Stowell ; Faithful, HI L. J., Ad. 
81; Soares v, liahn, supra, per Dr. 
Lushington. 

(h) Jane, 1 Dods. 461, per Lord 
Stowell ; Koderick Dhu, Swab. 177, per 
Dr. Lnshington. 

(i) Royal Stuart, 2 Sp. 261, per 
Dr. LusMngton. Compare the above 
rules with those laid down by the Privy 
Council as to the rights, under the 
Hindoo law, of an incumbrancer who 
has taken from the manager of the 
estate of an infant heir a charge upon 
it created for the salvage or benefit of 
the estate. The lender is bound to 
inquire into the necessity for the loan, 
and to satisfy himself, as well as ho 
can, with reference to the parties with 
whom he is dealing, that the manager 


is acting for the benefit of the estate. 
If he docs so inquire and acts honestly, 
the real existence of an alleged sufficient 
and reasonably credited necessity is not 
a condition precedent to the validity of 
his charge, and under such circumstances 
he is not bound to see to the applica- 
tion of the money. (Hunoomanpersand 
Fanday v, Mnssnmat Babooee Munraj 
Koonweree, 6 Moo. I. App. 393.) 

(J() VibUia, 1 W. Rob. 1; Duncan r. 
Benson, 1 Exch. 537, per Pollock, C. B. 

(0 Helgoland, Swab, 491; but see 
Panama, L. R., 2 Ad. 390. 

(w) Atlas, 2 Hag. Ad. 48, per Lord 
Stowell ; Cargo ex Sultan, Swab. 504. 
See Cargo ex Galam, B. fir L. 167. 

(») Cognac, 2 Hag. Ad. 377, per Sir 
C. Robinson ; Cargo ex Saltan, Swab. 
504, per Dr. Lushington. 
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147 . Notice should be given to the owners of the cargo 

before it is hypothecated on respondentia; but want of notice 
will not im alidatc the bond if the OAvners are so numerous 
and remote, that the expense and hazard of keeping tlie cargo 
pending the communication, would probably be equivalent to 
its loss (o). * 

148 . The effect of the contract depends upon the particular 
form of the instrument ; and notwithstanding a recital that the 
loan was on the goods laden or to be laden on board the ship, 
the borrower only will be personally liable to answer the con- 
tract if it appears that the goods were such as in the course of 
the adventure must necessarily be sold or exchanged, or if the 
effect of the recital be restrained by the context (/?) ( 141 ). 

(o) Cargo cx Sultan, supra; and see of tho bond, upon ivhich this decision 

Australasian Co. r. Morse, L. K.,4 P. C. was made, is nearly the same as that 
223. stated by Weskett to be the form used 

(p) 2 Steph. Blackst. 94, cd. 6; Busk in London in 1781. (Digest of Law of 
r. Fcaron, 4 East, 319. But the form Insurance, 60.) 
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Paet 1. — Op NoN-rossEssoET Liens. 

(A.) Judicial Liens. 

(B.) Equitable Liens. 

Paet 2. — Op Possbssoet Liens, and heeein op gener.vl 
AND sPECiPic Liens. 

Part 1. (A.) 

149i Of lAem. 

151. Of Judicial lAeiu. 

167. Of Voluntary Judgment. 

167. Of Charging Orders, 

172. Of Judgments and Orders for Payment of Money, 

180. Of the Registration of Judicial Liens, * 

149 . A LIEN is an obligation which by implication of law, 
and not by express contract, binds real or personal estate for the 
discharge of a debt or engagement; but docs not pass the 
property in the subject of tlic lien (a). 

An express contract for a lien excludes such a lien, as, but 
for tlie contract, might have arisen by force of law (i). 

160 , Liens are non-possessoey or possessoey. 
Non-possessorj^ liens bind the real or person|il property of 
the debtor, and do not depend upon possession of it by ' the 
debtor. They are either judicial or equitable ( 9 , 102 ). 

Judicial liens arise by the judgments and orders of courts of 
justice. 

(«) Wilson fj. Heather, 6 Taunt. 642, per Lord Kenyon ; Stevenson v. Blake- 
per Gibbs, C. J.; Gladstone v, Birley, lock, 1 M. & S. 536, per Lord Ellen- 
2 Mer. 401, per Sir W. Grant; Leith’s borough ; Leith’s Estate, Be, supra, per 
Estate, He (Chambers v, Davidson), L. Lord Westbury. M‘Kenna, Exp. (City 
K., 1 P. C. 296, per Lord Westbury. Bank Case), 3 Do G. F, & J. 629. 

(5) Walker v, Birch, 6 T. R. 268, 
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Of Judicial Liens. 

161. A judgment debt is a debt which, having been 
established by the judgment of some one of certain courts of 
justice (172) or by the acknowledgment of the debtor, may be 
enforced by execution against the real and personal estate of 
the latter. The creditor, by virtue of a judgment, acquires a 
fixed right against the property of his debtor, which can only 
be discharged by release or satisfaction, and cannot be defeated 
by the act of the owner of the estate. 

162. By virtue of the statute 13 Edward 1 (Westmin- 
ster 2nd), c. 18, which extended the remedies of judgment 
creditors, a judgment became a general charge upon all lands 
within the act which the debtor had at the time of entering up 
the judgment, and which he subsequently acquired ; but, his 
right to execution at law being limited by the statute to one 
moiety of the land, his remedy in equity, where legal execution 
could not be had, was similarly restrained. 

Copyholds and several other species of realty were not 
included in the act, and leaseholds and other chattels were 
not aflecied until execution sued out. As to freeholds, it was 
said to be necessary for the creditor to sue out his eleyit (c) 
l)efore he could make his charge available in equity, where no 
assistance was given until the applicant had done his best to 
complete his title at law (rf). 

(r) Whew debt is recovered or know- etegit. When the sheriff has issued 
lodged in the king^s court, or damages the first writ of elcglt^ there is no in- 
nwarded, it shall be from henceforth in tcrest left in the debtor which amounts 
the election of him that sneth for such to a ^ enement within t-bi* statute, or 
debt or damages to hare a writ of fieri which the law recognizes as an estate 
facias unto the sheriff for to levy the or interest capable of being taken under 
debt of the lands and goods; or that a second writ. (Carter t?. Hughes, 2 II. 
the sheriff shall delivor to him all the & N. 714, per Martin, B.) Tenants 
chattels of the debtor (saving only his by statute merchant, by statute staple, 
oxen and beasts of his plough) and the and by elegit, have incertaine interests 
one half of his land, until the debt be in lands or tenements, and yet they 
levied upon a reasonable price or ex- have but chattels and no freehold ; 
tent; and if he be put out of that tene* whose estates are created by divers acts 
ment he shall recoyer by writ of novel of parliament, (let Inst. 42 a), 
diseisin, &c. (Stat. Westminster 2nd, (ji) Keato t?. Duke of Marlborough, 
13 Edw. 1, St. 1, c. 18.) Hence the writ 3 My. & C. 407; Mitf. PI. 149, ed. 6. * 

of execution against land is called an 
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By the 10th section of the Statute of Frauds, the sheriff was 
empowered to deliver execution to the judgment creditor of all 
such lands, tenements, rectories, tithes, rents and hereditaments, 
as any other person might be seised of in trust for the judgment 
debtor, as if the latter had himself been seised of such estate as 
the trustee was seised of in trust for him at the time of the 
execution sued ; the hereditaments to be held by virtue of the 
execution free from incumbrances by the trustee. But this 
statute did not include the equity of redemption, or other 
equitable interest in a term of years (e), or the equity of 
redemption in freeholds; being only applicable where the 
debtor had the whole beneficial interest (/). And the words 
at the time of the execution sued ” referred to the seisin 
of the trustee ; so that, though the legal estate was bound 
from the time of signing the judgment, such trust property 
only as the trustee was possessed of at the time of the execu- 
tion sued was affected ; and if he conveyed before execution 
tlie land could not be taken {g). 

By the statute 1 & 2 Viet. c. 110 (A) (766), judgment 
creditors, whose rights under tlie former law were limited to 
a moiety of particular descriptions only of the debtor’s property, 
and who had only a general charge upon such property, ac- 
quired a specific charge (z) upon all such lands, tenements, 
rectories, advowsons, tithes, rents and hereditaments, including 
copyhold or customary lands, of or to which the person against 
whom judgment is entered up should at the time of the enter- 
iug up thereof, or at any time after, be seised, possessed or 
entitled for any estate or interest whatever at law or in equity, 
whether in possession, reversion, remainder or expectancy, or 
over which such person should at the time of entering up the 


{e) Lyster Dolland, 1 Yes. J. 431; 
Scott Scholey, 8 East, 467. Bat an 
equity of redemption might be taken 
and sold by the croiim under an extent. 
(The King r. De la Motte, For. 162.) 

(/) Forth u. Duke of Norfolk, 4 
Mad. 508. 

ig) Harris v. Pugh, 4 Bing. 336j 12 
Moo. 577. 

(/O Sect. 13. 


(i) As to the nature of the statutory 
diarge, see 1 Dr. & War. 195; Boyle, 
Exp., 17 Jar. 981, where the judgment 
creditor was said to be in the position 
of an equitable mortgagee. It cannot 
however be said that he lent his money 
on the faith of the land. And see 
Benham e. Keane, 1 J. & H. 698; 3 
De G., F. & J. 334; 8 Jar., N. S. 604. 
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judgment, or at any time after have any absolute disposing 
power; and the judgment was made binding against the judg- 
ment debtor, and all persons claiming under him after such 
judgment, and the issue of his body, and all persons whom he 
was absolutely entitled to bar. But no judgment creditor was 
to be entitled to proceed in equity to obtain the benefit of his 
charge until after the expiration of one year from the entering 
up of his judgment. And no preference was to be gained in 
respect of a judgment charge, in case of the bankniptcy of 
the judgment debtor, unless the judgment had been entered up 
at least a year before the bankruptcy. 

This period of one year was only applicable (A) to the enter- 
ing up, and not to the registration of tlie judgment, so that a 
charge might be enforced after a lapse of a year from the 
entering up, although the judgment might have been registered 
since that period. 

163. The operation of judgments against purchasers and 
mortgagees has however been restricted by several more recent 
statutes. The first of these, the object of which was to avoid 
the delay and expense in consequence of judgments against 
mortgagees and crown debts, and liabilities to the crown of 
mortgagees, continuing to bind lands, although the mortgagees 
had lieeu hona fide paid off, and the lands conveyed to pur- 
chasers or other mortgagees, provides (/), that where any 
legal or equitable estate or interest, or any disposing power 
in or over any lands, tenements or hereditaments, shall, under 
any conveyance or other instrument executed after the passing 
of the act, become vested in any person as a piurchaser or 
mortgagee for valuable consideration, such lands, tenements 
or hereditaments shall not be taken in execution under any 
clegit or other ^vrit of execution upon any judgment, decree, 
order or nile against any mortgagee or mortgagees thereof 
who shall have been paid off prior to or at the time of the 
execution of such conveyance ; nor shall any such judgment, 
&c., or the money thereby secured, be a charge upon such 

(^) Derbyshire and Staffordshire and sec Boyle, Ekp., 17 dnr. 079| 8 
Bail. Co. V. BainbriggCi 15 Bear. 146; Do G., M. & G. 5l5^ 

(D 18 & 19 Viet. 0.16,8. 11. 
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lands, tenements or hereditaments so vested in purchasers or 
mortgagees, nor shall such lauds, &c., so vested be extended 
or taken in execution, or rendered liable by or on behalf of 
the crown in respect of any liability by any mortgagee or 
mortgagees, whereby he or they hath or have or shall become 
a debtor or accountant or debtors or accountants to the crown, 
where such mortgagee or mortgagees shall have been paid off 
prior to or at the time of the execution of such conveyance as 
aforesaid. The purchaser, therefore, of property subject to a 
mortgage, which is intended to be paid off out of the purchase- 
money, cannot object to complete on the ground that judgments 
or croT\Ti debts are entered up against the mortgagee (m). 


164 . By another statute (n), which recites that it is desirable 
to place freehold, copyhold and customary estates on the same 
footing with leasehold estates, in respect of judgments, statutes 
and x'ecognizances, as against purchasers and mortgagees (but 
which does not appear otherwise to affect the operation of 
judgments), and also to enable purchasers and mortgagees of 
estates to ascertain when execution has issued on any judgment, 
statute or recognizance, and to protect them against delay in the 
execution of the writ, it is enacted that no judgment, statute or 
recognizance (the word judgment being declared (o) to include 
registered decrees, orders of courts of equity and bankruptcy 
and other orders having the operation of a judgment ( 172 ) ), to 
be entered up after the passing of the act (23 July, 1860), 
shall affect any land of whatever tenure as to a bond Jide pur- 
chaser for valuable consideration, or a mortgagee, whether with 
or without notice of any such judgment, statute or recognizance, 
unless a wiit or other due process of execution of such judg- 


(fn) Greave« v. Wilson, 26 Bcav. 
434 ) 4 Jur., N. S. 802. 

(n) 23 & 24 Viet. c. 38, s. 1. 

((0 Sect. 6. Neither in this nor in 
the statute next cited is there any 
definition of a recognizance. But as 
the recognizance mentioned in the sta> 
tutes must have been registered under 
the judgment acts, it seems clear that 
the common law recognizance ( 167 ) 


only iet intended, and not that which, 
upon various occasions, is entered into 
by persons who give security to the 
court, and which it is understood is 
never registered, though it is enrolled 
according to the practice of the court. 
(Sec Lord Bacon's Orders in CJhanceiy, 
16 Jac. 1, No. 92 j XLIL Cons. 
Old. V.) 



JUDGMENT ACT, 27 & 28 VICT. C. 112. 107 

ment, statute or recognizance shall have been issued and regis- 
tered as thereinafter is mentioned before the execution of the 
conveyance or mortgage to him, and tlic payment of the 
purchase or mortgage money by him : Provided that no judg- 
ment, statute or recognizance to be entered up after tlie passing 
of the act, nor any writ of execution or other process thereon, 
shall affect any land of whatever tenure as to a hon& fide pur- 
chaser or mortgagee, although execution or other process shall 
have issued thereon and have been duly registered, unless such 
execution or other process shall be executed and put in force 
within tlirec calendar months from the time when it was regis- 
tered. 

166 . And by a yet later statute (/j), which recites that it is 
desirable to assimilate the law affecting freehold, copyhold and 
leasehold estates to that wliich affects pure personal estates, in 
respect of future judgments, statutes and recognizances, it is 
declared, that no judgment (which also includes (y) registered 
decrees, orders of courts of ecpiity and bankruptcy and other 
orders having the operation of a judgment), statute or recog- 
nizance, to be entered up after the passing of the act (29th July, 
1864), shall affect any land (including corporeal or incorporeal 
hereditaments, or any interest therein) until such land shall 
have been actually delivered in execution by virtue of a writ of 
elegit or other lawful authority in pursuance of such judgment, 
statute or recognizance. 

166 . Under this last act a judgment will not be a charge 
upon the land until the judgment creditor has issued execution 
and the sheriff has made his return (r). But where the judg- 
ment creditor has issued execution he will be protected, even 
under 27 & 28 Viet. c. 112, although he cannot literally comply 
\nth the requirement of the act, that the land shall have been 
delivered in execution (s) ( 838 ). 

(j») 27 & 28 Viet. c. 112, s. 1. («) Tboniton u. Finch, 4 Gif. 615j 

(j) Sect. 2. and see Gaest v. Cowbridge Rail. Co., 

(r) Guest o. Cowbridge Rail. Co., supra. 

Ii. R», 6 E<i« 61d. 
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Of Voluntary Judgments. 

167. Voluntary judgments (which for many centuries (^) it 
has been the practice to confess and enter up in pursuance of 
contracts between debtors and creditors), are entered up under a 


Avan’ant of attorney to confess 

(^) “When debt is recovered or 
Unmlcdgcd in the king's court ” (St. 
We8tm.2, c. 18, 13 Edw. 1, a.d. 1285). 
Besides the recognizance at common 
law, which was an obligation acknow- 
ledged by the purchaser in a court 
of record or before a judge, master in 
chancery or justice of the peace, and 
upon which execution might be sued 
out as on a judgment actually recovered 
in a suit, it will be proper to mention 
here several other ancient forms of 
sccurit}^ in the nature of voluntary 
judgments, which have now fallen into 
disuse. The first, called the statute 
merchant, was provided by the Statute 
of Acton Burnell (11 Edw. 1), and was 
regulated by 13 Edw. 1, st. 3, c. 1. It 
was an acknowledgment by the debtor 
of a merchant, of the debt and the day 
of payment before the mayor of London 
or chief warden of a city or town or 
other persons appointed by the king, 
and evidenced by a recognizance en- 
rolled with an obligation sealed with 
the seals of the debtor and of the king, 
and enforceable, in the case of non- 
payment, by imprisonment of the body 
of the debtor, if he were lay, by such 
mayor or warden, if ho were within 
their jurisdiction, and if not, then by 
writ ont of Chancery directed to the 
sheriff. Dnring the first quarter of a 
year of his imprisonment the debtor 
had the opportunity of paying the debt 
out of bis own goods and chattels, 
which were delivered to him for that 
purpose; if he refused, his lands and 
goods were delivered to the merchant 
by a reasonable extent till the debt 
should bo levied, tlie debtor meanwhile 
remaining in prison. If the debtor 
could not be found, or wore a clerk, the 


judgment in a future action or 

merchant had delivery of all his goods 
and lands and a writ to take his body, 
if he were lay, with liberty to the debtor 
to sell the property after delivery to the 
merchant, so that he had no damage, 
and allowing his costs and expenses. 
If the debtor or his sureties died, the 
land might be taken, but not the body 
of the heir. 

The statute stai)le, founded upon 
27 Edw. 3, st. 2, was a recognizance 
acknowledged before the mayor and one 
of the two constables and scaled with 
the seal of the staple, by virtue of which 
the mayor might take the body of the 
debtor and commit him to prison, if 
found within the staple, till he made 
agreement for the debt and damages, 
and might seize and deliver to the cre- 
ditor or sell the goods of the debtor 
■within the staple; and if the debtor, or 
goods to the amount of the debt, were 
not within the staple, execution might 
issue out of Chancery against the body, 
lands and goods of the debtor, as in 
the case of a statute merchant. 

There was also, under 23 lion. 8, c. G, 
a recognizance, in the nature of a sta* 
tute staple, sometimes called a statute 
staple improper (Qoyr^il), by which the 
like remedies as might be had upon an 
ordinary statute staple were given to 
ordinary creditors, the bond or recog- 
nizance being acknowledged bcfoi-o the 
chief justice of the King’s Bench or 
Common Fleas, and in their absence 
out of term before the mayor of the 
staple of Westminster and the recorder 
of London jointly; the recognizance 
being sealed with the seal of the debtor 
of the king and of the judge or person 
before whom it was taken. Statutes 
merchant and statutes staple were di« 
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under a cognovit aotionenj, which is an acknowledgment of a 
demand, for the recovery of which a suit has actually been com^ 
menced. The condition of a warrant of attorney, that on non- 
payment at a certain day execution may issue is not a contract, 
but a description of the object of the security, and of the means 
by which, in case of default, the creditor may enforce pay- 
ment (m). The proper mode of recovering debts so secured is 
by entering up judgment in pursuance thereof, and not by 
action on an implied contract to pay the debt (a:). Although 


rccfcctl to bo ini’olled by 27 Eliz. c. 4, 
ss. 7, 8; 29 Car. 2, v. 3, s. 18 (Statute 
of Frauds), and 8 Geo. 1, c. 2.). 

Tho statute merchant and statute 
Rtn]»lo were designed for the benefit of 
merchants, and to render unnecessary 
the arbitrary remedies by way of re- 
prisal by which the amount of debts 
were then exacted from the country- 
men of foreign debtors, or out of their 
goods. The process may lie illustrated 
by tho ancient custom of an English 
borough, by which if a foreigner be- 
came indebted to a townsman, who made 
oath tlicr.'of before tho bailiffs, they 
“directed letters” to the magistrates of 
the place where the debtor resided, re- 
quiring payment, and on default, after 
three months, a second letter, requiring 
judgment on the goods, and if insuffi- 
cient, on the body of the defaulter: 
failing those applications, the bailiffs 
were to award an attachment against 
the next ship from that place or any 
goods of any inhabitant of that place 
coming within the liberties of tho 
borough. (Documents relating to the 
Borough of Great Yarmouth, 1856; 
and see Hallam’s Europe during the 
Middle Ages, vol. 2, p. 398). Keme- 
dies of this kind were however not used 
only against foreigners. By a “Char- 
ter of Debtor and Creditor,” Eng 
Henry HI. ordained that neither tho 
property nor the person of a burgess of 
Yarmouth thonld be arrested in any 
part of the king’s dominions for a debt 
of which he was not the principal or the 
surety, except the person on whose ac- 


conut he was arrested were also a bur- 
gess, and wore able to discharge tho 
debt entirely or in paii:; and except also 
the burgess arrested had been instru- 
mental in preventing tho debtor from 
doing justice to his creditors. 

Other traces of this mode of obtain- 
ing payment of debts still remain; and 
at the present day, by tlie custom of 
the city of London, if a plaintiff sue a 
defendant in tho lord mayor’s court 
ineffectually, and a third person in- 
debted to the defendant he found within 
the jurisdiction, n debt duo from such 
third person by tho defendant may bo 
attached after warning to him by the 
plaintiff, who may enforce payment 
thereof by execution. It has been at- 
tempted to cxtoncl this custom to acaso 
in which the cause of action in tho 
original suit did not arise within tho 
city, but in this respect it was declared 
to bo void. (Sec Cox r. The Lord 
Mayor of London, 1 H. & C. 338; 2 id. 
401; 8 Jur., N. S. 642; 32 L. J., N. S. 
Exch. Cl; L. R., 2 £. & I. App. 239; 
and see Newman v. Kook, 4 C. B., N. 
S. 434.) A like custom exists in Bristol, 
Exeter and Lancaster (see Pulling’s 
Customs of London, 187), and the 
principle has been adopted in the 
gami^ee clauses of the Common Law 
Procedure Act, 1864, 17 & IS Viet. c. 
126, ss. 60—65 ( 783 ). 

(u) Cook V. Fowler, L. R., 7 E. & I. 
App. 36, per Lord Chelmsford. 

(fly) Sherborne v. Tollemache, 13 C 
B., N.S. 742. 
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the judgment is so entered up under a contract it passes in 
invitum^ the object of the voluntary confession being only to 
shorten and lessen the cost of the judicial process (y). And the 
adverse character which is imputed to such judgments is pro- 
ductive of important consequences, where restrictions arc im- 
posed upon the alienation of property (376, 367) ; for if the 
warrant of attorney be bond fide given as security for or to 
stave off proceedings for the recovery of a debt, and be not 
part of a contrivance to effect a covert alienation of the pro- 
perty contrary to the restriction, it creates no forfeiture of a 
lease which contains a covenant against assignment, with a pro- 
viso for re-entry on breach; and is not a breach of a covenant 
not to charge or incumber, by mortgaging or granting any rent- 
charge or other incumbrance; or which forbids any assignment, 
mortgage or other mode of anticipation, or any act by which 
income would become payable to any other than a certain 
person ( 2 :). But if the covert intention be shown, the form of 
security will be no protection against forfeiture. 

168. The voluntary character of these instruments is how- 
ever recognized in the case of infants, who are not allowed 
either to appoint or appear in court by an attorney (but by 
guardian only), and who cannot state an account or make any 
agreement in prejudice of their rights (a). 

169. A warrant of attorney to confess judgment in any per- 
sonal action or cognovit actionem, given by any person, shall 
not be of any force unless there be present some attorney of one 
of the superior courts (A) on behalf of such person, expressly 
named by him and attending at his request, to inform him of 
the nature and effect of such warrant or cognovit before the 
same is executed ; which attorney shall subscribe his name as 

(y) Per Lord EenyoD« 8 T. R. 61; (a) Olirer v, Woodroffe, 4 M. & W#, 

per Lord Tentenden, 10. B. & C. 468. 650. 

(s) Doe if. Mitchinsou v. Carter, 8 (5) See Judicature Acts, 1878, s. 87; 

R. 67, 800; Croft r. Lumley, 6 E. & 1875, b. 14, under which it is assumed 

B. 648; 2 Jnr., N. S. 279; 6 H. L. Ca. that the word ‘‘solicitor” should now 
672; Avison v. Holmes, 1 Jo. & H. be substituted for “attorney.” 

530; and see cases in note there. 
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a witness to tlie due execution tJici’eof, and thereby declare 
himself to be attorney for the person executing the same^ and 
state that he subscribes as such attorney. And a warrant of 
attorney or cognovit not executed in manner aforesaid is not 
rendered valid by proof that the person executing the same did 
in fact understand the nature and effect thereof, or was fully 
informed of the same (c). 

By another act (rf), an additional book or index is directed to 
be provided, in which only the names, additions and descriptions 
of the respective defendants or persons giving the warrants or 
cognovits are entered, and which may be searched on payment 
of the additional fee mentioned in the act (e). 


160. Where such warrant of attorney to confess judgment, 
or cognovit or a tnic copy thereof, is not filed with the officer 
acting as clerk of the doequets and judgments in the Court of 
Queen’s Bench within twenty-one days next after execution, 
as required by 3 Geo. 4, c. 39 (which makes it necessary to 
file an affidavit of the time of execution as prescribed by that 
statute (/) ), it shall be deemed fraudulent, and shall be void. 
And if any such warrant of attorney or cognovit so filed 
was given subject to any defeasance or condition, such 
defeasance or condition shall be 'written upon the same 
paper or parchment with the warrant or cognovit, before 
the filing thereof^ otherwise the warrant or cognovit shall be 
void (^). 

The act of 3 Geo. 4, here referred to, declared that tlie 
security and judgment and execution thereon should be fraudu- 
lent and void against the assignees in bankruptcy; but it was 
held that as between the parties they might be good (A). 

Power is given (i) to any of the judges of the court in which 


( 0 ) 1 & 2 Viet. c. 110, BS. 9, 10; 
the Debtore Act, 1869, 32 8c 33 Viet, 
c. 62, SB. 24, 25. 

(<0 6 & 7 Viet. c. 66. 

(e) Warrants of attorney to confess 
judgments in Ireland are sabjccted to 
nearly the same regulations by 3 & 4 
Viet. c. 106, BS. 12—18 inclnsiYc. 


(/) Acraman v. Hemiman, 16 Jar. 
1008; 16 Q. B. 998; see 12 & 13 Viet, 
c. 106, 8. 136. 

(y) The Debtors Act, 1869, 32 & 33 
Viet. c. 62, 8. 26. ^ 

(A) Bennett Daniel, 10 B. A C 
500. 

(0 3 Geo. 4, c. 39, s. 8. 
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Ihe warrant of attorney or cognovit is given, to order a memo- 
randum of satlsfiiction to be written upon such warrant, 
cognovit or copy thereof respectively as aforesaid, if it shall 
appear that the debt for which the warrant or cognovit was 
given has been satisfied or discharged. 

The acts apply to warrants of attorney, whether executed in 
this or in a foreign country (A). And it seems that if judgment 
be signed on a warrant of attorney, which is not made in com- 
pliance with the statutes, the defect cannot be waived (/). 

161. Where a judge’s order, made by consent, is given by 
a defendant in a personal action, whereby the defendant is 
authorized forthwith, or at any future time, to sign or enter 
up judgment, or to issue or take out execution, whether such 
order is made subject to any defeasance or condition or not, 
the order, if the action is in the Co^ of Queen’s Bench, 
and a true copy of the order if the*tion is in any other 
court, shall, together xvith an affidavit of the time of such 
consent being given, and a description of the residence and 
occupation of the defendant, be filed with the officer acting 
as clerk of the doequets and judgments in the Court of Queen’s 
Bench within twenty-one days after the making of the order ; 
otherwise the order and any judgment signed or entered up 
thereon, and any execution issued or taken out on such judg- 
ment s hall be void {m). And the provisions of 3 Geo. 4, c. 39, 
(ss. 5, 8), and of 6 & 7 Viet. c. 66, as to the filing warrants 
of attorney and cognovits witli the clerk of the doequets and 
judgments, and for the making entries by such derk and search 
in relation thereto, and for entering satis&ction thereon, and 
for fees for search and filing and taking office copies, extend 
and apply to every such judge’s order (»). ‘ 

A consent to a judge’s order for staying ^proceedings on 
payment of debt and costs does not require the interposition 
of a solicitor for the debtor, because nothing can be done 
by virtue of such a consent until the judge’s order is made, 
# 

(jfe) Dayis v. Trevaniooi 2 Dowl. & (w) 32 & 83 Viet, c. 62, s, 27. 

L. 743. in) Id, s. 28. 

(1) Gripper n Bristow, 6 M. & W. 807. 
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in which respect it differs from a cognovit (o). A solicitor 
is also unnecessary in cases of ejectment (/>), because the 
statute is expressly confined to personal actions ; and where 
the defendant himself is a solicitor (q): for then he is in 
no want of that protection which it was the object of the 
statute to supply, 

163. The solicitor who is required to be present on the 
jrart of the defendant must not be the solicitor for the 
plaintiff (r) ; and this rule disqualifies for the office both the 
London agent of the plaintiff’s solicitor, if he be acting as the 
agent of the latter in the business, and also a solicitor acting 
as the clerk of the jdaintifTs solicitor, though the latter may 
also have acted for the defendant («) ; for there is no distinc- 
tion between principal and agent, cither as to the act done, or 
the duty which attache^ to the person who does it. The dis- 
qualification is complete, if it can be 8ho\vn, or inferred from 
the evidence, that the solicitor acted in the matter for both 
parties; even though it be proved that the debtor chose to 
confide in him, and refused to employ any other; and the 
rule was not relaxed where further advances had been made 
after the execution of the wairant, and the objection was not 
raised till some time had elapsed after judgment was signed 
and execution levied (jf). 

Further, the debtor’s solicitor must be expressly named 
by him,” by which however it is not meant that every solicitor 
named or suggested by anotlier person, or even by the plain- 
tiff himself or his solicitor, is necessarily excluded. Such a 
nomination is indeed a reason for a more jealous scrutiny of 
the transaction, but the object of the statute is obtained if it 
be shown that the debtor exercised a free, if not an original, 
choice in the matter. So long as the solicitor is bond fide 

(o) Thome V. Neale, 2 Q. B. 720; 37; Durrant v. Blurton, 9 Dowl. Pi C. 

Bray n Manson, 8 M. & W. 068. 1015. 

(l>) Doe d, Kingston v, Kingston, 1 (#) Cooper v. Grant, 12 C. B. 154; 

Dowl. P. C., N. S. 263. Bising v. Dolphin, 8 Dowl. P. C. 309 f 

{q) Chipp V. Harris, 6 M. & W. 430. Sanderson v, Westley, id. 412 ; v. 

(r) Hoson v. Kiddle, 5 M. & W. 613. Hannah, 17 Q. B. 383. 

(0 Pryor v, Swaine, 2 Dowl. & L. 

M. YOU I. 


1 
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REQUIREMENTS AS TO ATTESTATION. 


appointed by the debtor himself, it matters not by whom he 
was introduced, or that he was previously a stranger to the 
debtor, or eveu that he was paid by the creditor (m). 

The solicitor is to attend at the debtor’s request, to inform 
liim of the nature and effect of the warrant or cognovit before 
execution. The solicitor is only bound to do this if he be 
required by the debtor, and is not bound to read the instru- 
ment to him unless he desires it. Nor can the debtor com- 
plain that proper advice was not given him, either by the 
solicitor’s neglect, or in consequence of his own omission to 
give the solicitor proper explanations (;r), 

164 . The requirements as to the attestation are threefold ; 
comprising subscription by the solicitor as a witness, a decla- 
ration that he is solicitor for the person who executes, and 
subscription as such solicitor. The attestation, though not 
necessarily in the words of the statute, must show by necessary 
implication that all these requisites have been fulfilled (y). 
The solicitor may hav/^ explained the iiistrumcnt to the debtor, 
without acting as his solicitor in doing so ; for he may have 
done it without the debtor’s request, or before being employed 
as his solicitor. And he may subscribe the instrument, yet 
not as the debtor’s solicitor, because though previously so 
named, and acting, his employment may cease before the at- 
testation (z). It is not necessary for the solicitor to state in 
the subscription diat he is expressly named by the debtor, or 
tliat he attended at his request (a). 

166 . The defendant himself, though bankrupt, or an outlaw, 
may dispute on the ground of undue execution, tlie validity of 

(w) Haigh «?: J'rost, 7 Bowl. P. C. (y) Pocock «». Pickering, 18 Q. B. 

743; Taylor v. Nicholls, G M. & W. 91; 789; Holt v, Kershaw, 5 D. & L. 422; 

Joel V, Dicker, 5 Dowl, & L. 1; Halo Lewis v, Jjord Kensington, 15 L. J., 

V. Dale, 8 Dowl. P. C. 699; Pease r. N. S., C. P. 100; PhiUips r. Gibbs, IG 

Wells, id. 626; Barnes v, Pendrey, 7 M. & W. 208. 

Dowl. P. C. 747; Bligh v. Brewer, 3 (*) Hibbert v. Barton, 10 M. & W. 

Dowl. P. C. 266; see Rice r. Linsted, 678; Oliver v, Woodroffe, 4 M. & W. 
7 Dowl. P. C. 168. 650; Evorard v. Poppleton, 6 Q. B. 181; 

(a?) Haigh r. Frost, 7 Dowl. P. C. Poole Hobbs, 8 Dowl. P. C. 113; 

748; Taylor v, Nicholls, 6 M. & W. 91 ; Potter r. Nicholson, 8 M. & W. 294, 

Joel V. Dicker, 6 Dowl. & L 1; see (a) Gay r. Hall, 6 D. & L, 422. 
Fisher v, Papanicholas, 2 Cr. & hi, 216. 



NATURE AND EFFECT OF CHARGING ORDERS. 


115 


ft warrant of attorney, or of a judgment which has issued 
thereon ; but a third person, unless, like an assignee in bank- 
ruptcy, he stands in the debtor’s place, cannot do so (i). The 
authority of a solicitor who acts on such an application for an 
absent debtor, must be proved (c). 

166. If the warrant of attorney is to confess judgment to 
two, the survivor will be allowed to enter up judgment (rf). 
But an authority to the plaintiff alone to enter up judgment 
will not extend to his executor (e). 

Of Charging Orders, 

167. An order may be made by any divisional court or by 
any judge, charging all tlie interest of the judgment debtor 
whether in possession, remainder or reversion, and whether 
vested or contingent, in government or other stock, fimds or 
annuities, or stock or shares in any public company in England, 
incorporated or otlierwise, and whether standing in the name of 
or in trust for the judgment debtor, and including such property 
when standing in the name of the Paymaster-General, and the 
interest, dividends and annual produce thereof. But as to such 
property when standing in the name of the PajTnaster-General, 
no such order is to prevent the Bank of England, or any public 
company, from permitting the transfer of or paying the same 
respectively in such manner as the court shall direct, or shall 
have any greater effect than if the judgment debtor had 
charged the property in favour of the creditor, with the 
amount mentioned in any such order. The order entitles the 
judgment creditor to all such remedies as he would have been 
entitled to if such charge had been made in his fsLYOur by the 
judgment debtor ; but no proceedings may be taken to obtain 
the benefit of the charge till the expiration of six calendar 
months from the date of the charging order (/). 

(J) Taylor r. Kicholli, 6 M. & "W. (a) Hensball v, Matthew, 7 Bing. 

91; Davis «, Trevonion, 2 Dowl. & h. S37. 

748; Chipp «. Harris, 6 M. & W. 480. (/) 1 & 2 Tict c. 110, s. 14; 8 & 4 

(e) Lewis v. Lord Tankerville, 11 Tict. e. 82, s. 1 ; Irish Act, 8 & 4 Viet. 
M. & W. 109. c. lOS ; Supreme Court of Jndicatnre 

(4} Spong V. Tncker, 1 Y. & J. Act, 1875, Sehed. I. Ord. XLVI. 

206. 

I2 
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PROPERTT AFFECTED BY CHARGING ORDER. 


The effect of the order is to create an immediate charge {g ) ; 
but only to the extent to which the debtor himself could have 
charged the property. The order therefore will be inoperative, 
if* the debt which it was intended to secure be founded upon an 
illegal contract (A). 

168. The property to bo charged must be standing in the 
name of or in trust for the judgment debtor; it is not sufficient 
that he has merely a beneficial interest in it, or in the proceeds 
of it when sold(i) ; it is therefore a good equitable plea to an 
action against the holder of the proj)crty for permitting its 
transfer after notice of a charging order oiisi, that the judg- 
ment debtor had no licnoficial interest in it (A) ; but the exist- 
ence of a trust for sale will not prevent the charge, so long as 
the debtor retains an interest in the property itself (/). And by 
the expression public company” is to bo understood (?w) a 
company which has the attributes of publicity, by virtud of an 
obligation to return to public officers the names and places of 
abode of its members and of tlie officers appointed to sue and 
be sued on its behalf, whether the capital be divided into shares 
or not. 

169. As the charging order may affect funds which are not 
the subject of litigation, it need not be entitled in any cause or 
matter (w), but only in the acts. It is made in the first in- 
stance ex parte without notice to the judgment debtor, and is 
only to show cause why the property should not be charged, 
and it may properly fix a certain and reasonable period at which 
cause is to be shown (a). But it must not be conditional in 
form (p). In the of government stocks, funds, or annuities, 
or shares in public companies standing in the name of the 

(g) Montefiore v, Behrens, L. R., 1 (Z) Cragg t\ Taylor, L. R., 2 Ex. 

Eq. 171. 131. 

(7i) Onslow’s Trusts, Re, L. R., 20 (w) M*Intyro v. Connell, 15 Jur. 

Eq. 677. 529 j 1 Sim., N. S. 262; see Graham r. 

(i) Taylor v. Turnbull, 4 H, & N. Connell, 19 L. J., Ex, 301. 

495; 33 L. T., Ex. 153; Dixon r. (n) Lord Hastings v, Bovan, 10 
Wrench, L. R., 4 Ex, 154, A pension W. R. 206. 
is therefore not within the act. (Morris (o) 1 & 2 Viet. c. 110, s. 15. 

if, Mancsty, 7 Q. B. G74.) Robinson r. Burbidge, 9 C. B. 289. 

(k) Gill V, Continental Gas Co., L. (p) Gibbs Flight, 13 C. B. 803, 
R., 7 Ex. 332. 
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judgment debtor his own right’’ (which words do not 
exclude (q) property which has been equitably mortgaged if it 
be still standing in the name of the debtor), or in trust for the 
debtor, the order restrains the Bank of England or public 
company from j)ermitting a transfer till the order is made pay- 
able or is discharged ; and any person or corporation permitting 
a transfer after notice becomes liable to the judgment creditor, 
against whom no disposition by the debtor in the meantime is 
effectual. The order will be made absolute after proof of notice 
thereof to the judgment debtor, his solicitor or agent, and unless 
the judgment debtor shall, within a time to be mentioned in 
the order, show to a judge sufficient cause to the contrary. 
A charging order may be made absolute, although costs have 
been incurred by the trustees in whose name the fund is stand- 
ing, and who have no other fund for repayment of them, 
because the order does not aftcct the right of the couit; to give 
directions as to the transfer or payment (r). 

The com't or judge may discharge or vary the order, on tlic 
application of the debtor or any person interested, and award 
such costs upon the application as shall be thought fit (^). 

1 70. Where the fund affected by the charging order is in 
court, a stop order must be obtained. No order will be made 
on petition for payment of the fund to the creditor without the 
consent of the owner of it, even though he do not appear on 
the petition (/). 

Though a charging order made in terms applicable to the 
whole fund will be bad so far as relates to the interest of 
a person who has already established a lien upon it, the order 
will yet extend to whatever interest the debtor had when it 
w^as obtained, and a stop order will be made on the foundation 
of such a charging order, excepting the interests of tlie prior 
incumbrancers (u). 

The grant of a stop order does not decide the rights of any 

(q) Euller fj. Earle, 7 Exch. 7i)C. • (^) Nowell, Re, 0 Jnr., N. S. 788; 

(r) Smith v. Youdo, 2 Fost. & Fin. Whitfield v, Prickett, 13 Sim. 259; see 

370. Conrtoy v. Vincent, 15 Bear. 480. 

(0 1 &2Viot.Ci 110,8.15 ;Jadica- («») Hnlkes v. Day, 10 Sim* 4I| 
tare Act, 1876, Ordi XLVL Robinson v. Wood, 5 Bear. 388. 
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of the parties, but merelj prerents payment or transfer out 
of court, without notice to the claimant, who is thus enabled 
to appear and support his rights (x). It will be granted only- 
on admission or proof of title, and not (even by consent) 
without prejudice to the validity of the incumbrance (y). It 
operates only as to tlie particular charges in respect of which 
it -vvas obtained (z). 

A stop order will be granted against a cheque drawn by 
the Paymaster-General in &vour of the judgment debtor, if 
the cheque have not been delivered out; but the coimt will 
not generally give leave to the sheriff to seize it in the hands 
of the Paymaster-General, not considering, under such circum- 
stances, that it is the property of the debtor (a). "Where, 
however, a cheque was delivered out under a power of attorney 
from the judgment debtor, under circumstances Avhich induced 
the person to whom it was delivered to retmn the cheque 
to the Accountant-General’s Office, the sheriff had leave to 
seize it there, because, though lying in the oflSce of the 
Accountant-General, it was not considered to be in his posses- 
sion, but to be the property of the judgment debtor, as if it 
had not been I'etnmed (b). 

A stop order may also be granted against deeds deposited 
in coiui; (c), but such an order was refused (d) to a mortgagee 
of the reversion of an estate, when the deeds had been brought 
in by the owner of the particular estate under a decree and 
merely for the purposes of the suit 

In applying for a stop order, it is not necessaiy to serve 
the petition or summons upon the parties to the cause, or 
upon the persons interested in such parts of the stock or 
property as are not sought to be affected, but the person who 
obtains the order or the shares of such stock or other pro- 
perty shall be liable, at the discretion of the court or the 
judge at chambers, to pay any cost^ charges and expenses 

(a) Lucm V . Peacock, D Bear. 181. 48C. 

(tr) Windideea «. Garcaty, 1 Bear. (i) Watts v. Jeffeiyes, 3 Mac. & G. 
228. 422. 

(s) Madeod v. Bndumaii, 83 Bear. (c) Williams v. Symonds, 9 Bear, 
284; 9 Jut., N. S. 1266; 10 id. 223. 528. 

(«) Oonrto)- r. Vincent, 16 Bear. (d) Cotton v. Cotton, 0 Bear. 96. 
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which by reason of any such order having been obtained shall 
be occasioned to any party to the cause or matter, or any per- 
son interested in such stock or other property (e). 

Notwithstanding ^this order, the assignor of the fund must 
be served with the petition or summons, and the assignment 
must be proved or admitted. It must also be shoAvn that he 
has an interest in the fund, though it is not necessary to prove 
his title to any particular share of it (/). 

171 . If stock to be charged be standing in the name of a 
trustee, upon trust for a debtor, who has partly a beneficial, 
and partly a fiduciary interest in the dividends, the order will 
charge {g) so much only of the dividends as is payable to the 
debtor for his own use and benefit ; thus leaving the distribu- 
tion of the fund to the discretion of the trustees,” and if neces- 
sary to the order of the coui’t. 

Of Orders for Payment of Money. 

172 . By 1 & 2 Viet. c. 110, s. 18, all decrees or orders of 
Courts of Equity, rules of Coimts of Common Law or orders of 
a superior jurisdiction in bankruptcy, and of the Lord Chan- 
cellor (and Lords Justices) in lunacy, whereby any sum of 
money or any costs, charges or expenses should be pa 3 rable to 
any person, had the effect of judgments in Superior Courts of 
Common Law; and the persons to whom such monies arc 
payable were judgment creditors within the meaning of the 
act, and had the same remedies as were given to judgment 
creditors; and the powers given by the act to the judges of 
the Superior Courts of Common Law, with respect to matters 
depending therein, might be exercised by Courts of Equity 
with respect to matters therein depending and by the judges in 
bankruptcy, and the Lord Chancellor (and Lords Justices) in 
lunacy (A). 

The like effect was given to decrees and orAm of the High 

{<?) XXVI. Cons. Ord. (r;) Powler v. Chnrcliill, 11 M. & W. 

(/) Wood r. Vincent, 4 Bcav. 419; 57. 

Parsons v. Groome, id. 621; Quarman (7^ Irish act, 3 & 4 Viet. c. 105, 
V. Williams, 6 id. 133. s. 27; but see 13 & 14 Viet. c. 29, 

KS. 1, 2, Ir. 
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Court of Aclmiriilfy, which was made a Court of Record (i) ; 
but a judgment order of the Court of Probate under the Court 
of Probate Act did not create a charge upon lands under 
1 & 2 Viet. c. 110, s. 19 (/e). A judgmejit for the recovery 
by or payment to any person of money, may be enforced by 
any of the modes by which a judgment or decree for the pay- 
ment of money by any court whose jurisdiction is transferred 
by the J udicaturc Acts might have been enforced at the time 
of tlic passing thereof (/). And every order of the court or a 
judge, whether in an action or matter, may be enforced in the 
same manner as a judgment to the same effect (w/). It has 
been held, that the Irish act makes no change in the nature of 
a sequestration issued to enforce obedience to an order of the 
court, so as to convert it into an execution ; the effect of such 
a proceeding being, as before the act, that the property levied 
under the sequestration does not belong to the person at whose 
instance it was obtained, but is aj>plied according to the rights 
and priorities of the incumbrancers (n). 

A judgment under the above provisions must be a final 
judgment for the payment of a specific sum of money, or of a 
sum, the amount of which can be ascertained by the mere 
computation of interest or taxation of costs (<?). A mere 
judgment for an account, with a direction to pay what is found 
due, where a set-off is claimed, being only an order for taking 
an account under which nothing may become payable to 


(i) Admiralty Court Jurisdiction 
Act, 1861, 24 Viet. c. 10, as; 14, 16; 
and all powers of enforcing judgments 
possessed by the superior courts of 
common law or any judge thereof, with 
respect to matters depending in the 
same courts, as well against the ships 
and goods arrested as against the per- 
son of the judgment debtor, shall be 
possessed by the Court of Admiralty 
with respect to matters therein depend- 
ing; and all remedies possessed by judg- 
ment creditors shall be in like manner 
possessed by persons to whom any 
monies, costs, charges or expenses are 
by such orders or decrees of the Court 
of Admiralty directed to bo paid. 


{k) 20 & 21 Viet. c. 77, s, 26; Pratt 
r. Bull, 4 Gif. 117; 1 Bo G., J. & S. 
141; 9 Jur., N. S. 40, 239. But where 
a decree made under the Divorce Act, 
20 & 21 Viet. c. 86, s. 62, had been 
registered under 1 Sc 2 Viet. c. 110, 
the Court of Common Pleas refused to 
cxpnngo the registration. (Holden, 
Exp., 18 C. B., N. S. 641; 9 Jnr., 
N. S. 948.) 

(0 Jadicatore Act, 1876, Rules; 
Ord. XLII. (1). 

(m) Ord. XLII. (20). 

(9») Bnme Robinson, 7 Ir. Eq. R. 
188. 

(u) G«rner e. Briggs, 4 Jur., N. B 
230. 



AND MENTION SPECIFIC SUM. 


121 


the plaintiff; will not have the effect of a judgment (p). A 
decree for specific performance, with a reference to compute 
and tax interest and costs, and an order to pay the amount 
found due with the purchase-money, appears to be a judgment 
within the rule, being an order to pay a definite sum and a final 
adjudication; and such a decree has been held for the pur- 
poses of priority to constitute a judgment debt (y). 

An order ^ of the Court of Chancery for payment of a sum 
of money into court within a limited time was said not to be 
within the act (r ) ; and property which is sold by a person 
decreed to pay costs, before the registration of the decree, 
will not be subject to the payment of such costs, because by 
sect. 19 die decree has not the force of a judgment until 
registration (.S’) (681). 

173. It must appear on the face of the rule or order of 
court that the specific sum is to be paid in respect of which 
relief is sought. Execution therefore will not bo issued to 
enforce payment of a sum ordered to be paid by an award, 
though the agreement under which the award was made had 
been made a rule of court. The proper mode of enforcing 
such an order is to call upon the debtor to show cause why he 
shoidd not pay the specified sum, and upon this rule being 
made absolute execution will issue for that amount (t ) ; but 
execution issued under an ex parte order for payment will be 
sot aside ( 2 «). A rule nisi for the payment of a sum awarded 
will not however always be granted, even though the validity 
of the award be free from doubt. The proceeding is in the 
nature of an attachment, and the court will not grant (x) a 
summary remedy which will shut out discussion on the merits, 
where there is a cross demand, or a reasonable doubt from 

( p) Chadwick v. Holt, 8 Do G., (i^) Jones v, Williams, 11 A. & E. 

M. & G. 684; 2 Jur., N. S. 918. 176; Doe Amery, 8 M. & W. 605. 

(q) Duke of Beaufort v. Phillips, 1 (te) Bickards Patterson, 8 M.&W. 
De G. & S. 821; but see Chadwick i\ 313. 

Holt, 2 Jur., N. S. 918. {x) Doe «. Amcry, 8 M. & W« 665^ 

(r) Gibbs v. Pike, SU. & W. 223. Dickenson v. Allsop, 18 id. 722; Mac« 

(«) Nortcliffe v, Warburton, 8 Jur., kenzie u. Sligo and Shannon Bail. Co., 

N»S. 864; and sec 18 & 10 Viet. c. 16, 9 C. B. 260; Lambe n. Jones, 0 C. B., 

B. 4. N. S. 478. 
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whom the balance mil be ultimately due, or as to the validity 
of the award, unless the defendant have failed to avail himself 
in proper time of the objections. 

The act only applies to those costs, charges and expenses, 
the obligation to pay which appears on the face of the order or 
decree, and not to those the title to which is incomplete without 
some further act of the creditor {y). It is not, however, neces- 
sary in the case of costs that an order for payment of the specific 
sura found due by the taxing master should be obtained. 

When a judgment or order shall liave been made for pay- 
ment of costs in any suit, and such suit shall afterwards abate, 
any person interested under the judgment may from time to 
time revive the suit and prosecute and enforce the deeree or 
order ( 2 :). 

A judge’s order under the act 7 & 8 Viet. c. 73, s. 43, order- 
ing judgment to be entered up for the taxed amount of a 
solicitor’s bill, has the same effect as a rule of court for pay- 
ment of money under sect. 18 of the Judgment Act (1 & 2 
Viet. c. 110), and the costs of an action brought to recover the 
taxed costs w411 be disallowed (a). 

174 . An order in lunacy directing taxation of costs, with an 
inquiry if it would be proper to raise them by sale or mortgage 
of the real estate, does not make the costs a judgment debt or 
a charge ill equity on the real estate, though it seems it would 
be otherwise if the costs w^ere directed to be paid (4). Nor 
did the allocatur of the master of a court of common law (c), 
nor it seems the certificate of the chief clerk of a judge in 
Chancery (d), constitute an order for payment of money within 
sect. 18. The right of the creditor under an order for payment 
of costs dates (c) from the first registration of the certificate 

iy) Jones v. Williams, 8 M. & W. (a) Griffiths r. llnghes, IG M. & W. 
GiG. 809. 

(s) 3.? & 84 Viet c. 28 (Attorneys’ (b) Stodman i\ Hart, Kay, 607. 

and Solldtors’ Act, 1870), s. 19. The ( 0 ) Shaw t?. Neale, 20 Bear. 174; 6 

statute docs not apply to an abatement H. L. Ca. 581. 
which happened before it passed. (Dog- (d) Mansfield v. Ogle, 5 Jar., N. S. 

gett r, E. C. Rail. Co., L. R., G Ch. 419; 4 Do G. & J. 88. 

(e) IlargraTC t\ Hargrarc, 28 Bear, 
484. 
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of taxation in the office of tlie Senior Master of the Common 
Pleas. 

The statute applies to a judgment entered up on a contingent 
debt, though where the property charged 'svas an annuity, the 
payments of the annuity which accrued before the judgment 
debt became actually due were held not to be affected 
thereby (/). 

176. Orders for the payment of money arc within the act 
only {ff) when the money is directed to be paid to the creditor 
himself, and not when it is to be paid for his benefit merely ; 
and because the statute always contemplates payment to some 
person, no judgment can be registered effectually which orders 
money to be paid into court. This difficulty will be avoided 
by ordering, when it can be done with safety, the payment to 
1x5 made to the plaintiff* upon his undertaking to pay the money 
into court, or in the case of a tenant for life by directing pay- 
ment to the person entitled in remaindei*, upon tnist during 
the life interest (A). 

176. The provisions of tlie act of 1 & 2 Viet. c. 110, 
which were applicable to the Courts of Common Law at 
Westminster, and the judgments and proceedings thereof, 
were extended by sect. 21 of that act to the Court of Com- 
mon Pleas of the Palatine of Lancaster and to the Court of 
Pleas of the Palatine of Durham, wdthin their respective 
limits of jurisdiction; the judgments of each having, under 
certain regulations, the eff*ect of judgments of the Superior 
Courts at Westminster. And by the act of 1855, s. 2, the 
provisions of 1 & 2 Viet. c. 110, ss. 18, 19, 20, were extended 
to the Courts of Common Law of the counties Palatine and 
the Chancerj’ of the County Palatine of Durliam, registration 
being also required there (i). 

(/ ) Yoangbnsband v. Gisborne, 1 N. S. 203 ; see 1 Dr, & S. 269$ Gibbs 
De G. & S. 200. r. Pike, 8 M. & W. 223. 

(jf) Crowther v, Crowtber, 2 Jur., (i) The jurisdictions of the Court of 
N. S. 274$ 25 L. J. (N. S.) Ch. 611. Common Picas at Lancaster and the 

(A) Wand v. Docker, 5 Jnr., N. S. Court of Pleas at Durham 9 xt now 
1287$ Ward r. Sbakshaft, 2 L. T., vested in the High Conrt of Judicature. 

(Judicature Act, 1873, s. IG.) 
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1 77 . In all cases (i) where final judgment should be obtained 
in any action or suit in any inferior court of record, in which, 
at the time of passing the act, a barrister of not less than 
seven years’ standing should act as judge, assessor or assistant 
in the trial of causes, and in all cases where any rule or order 
should be made by any inferior court of record as aforesaid, 
whereby any sum of money, costs, charges or expenses should 
be payable to any person, the judges of any of the superior 
courts of record at Westminster, or, if the inferior court were 
within the County Palatine of Lancaster, the judges of tlu^ 
Court of Common Pleas at Lancaster (/t), or any judge of any of 
the said courts at Chambers, were authorized, either in term 
or vacation, upon the application of any person who should 
recover such judgment, or to whom any money, costs, charges 
or expenses should be payable by such rule or order, or upon 
the application of any person on his behalf, and upon the 
production of the record of such judgment, or upon the pro- 
duction of such rule or order, the same being respectively 
under the seal of the inferior court and the signature of the 
proper officer thereof, to order the judgment, rule or order of 
such inferior court to be removed into such superior court, 
or Court of Common Fleas at Lancaster, as the case might be ; 
and immediately thereupon such judgment, rule or order has 
the same force and effect as a judgment recovered in, or 
a rule or order made by, such superior court ; and all pro- 
ceedings may immediately be taken thereupon, or by reason 
or in consequence tliereof, as if such judgment, rule or order 
had been originally recovered in or made by the superior court, 
or the Court of Common Pleas at Lancaster ; and all the rea- 
sonable costs and charges attendant upon such application and 
removal shall be recovered as if the same were part of such 
judgment, nde or order. 

178 . But by the act of 1855 (Z), no such judgment, wdiich 
had been or thereafter should be so removed, was to bind any 

(*) 1 & 2 Viet. c. 110, 8. 22. Cor- Court of Picas at llurhaiii arc now 
mponding Irish act, 8 & 4 Viet. c. vestedin the High Court of Judicatorct 
106, B. 80. (Judicature Act, 1878, s. 16). 

[k) The jurisdiction of the Court of (0 IS & 19 Viet. c. 16, 7i 

Cutxiihon Picas at Liincastcr and tbe 
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lands, tenements or hereditaments as to purchasers, mort- 
gagees or creditors, unless after such removal it wore regis- 
tered, and if necessary re-registered, as it must have been if 
it had been onginally entered up in one of the superior courts, 
or in the Court of Common Pleas at Lancaster, as the case 
might be. But after the passing of the act every such judg- 
ment, rule or order, so registered or re-registered, was made 
as binding as other judgments, rules or orders of the superior 
courts or of the Court of Common Pleas at Lancaster. By the 
same section, a proviso in 1 & 2 Viet. c. 110, s. 22, that no 
such judgment, rule or order wlien removed should affect 
any hereditaments as to purchasers, mortgagees or creditors, 
further than the same would have done if it had remained a 
judgment, rule or order of the inferior court, unless and until 
a writ of execution thereon should be actually put into the 
hands of the sheriff or other officer appointed to execute the 
same, was repealed. 

179. The superior court will assume that the judgment 
removed is valid, and will not inquire into the regularity of 
the proceeding upon which it was founded (m). The act does 
not apply to judgments of county courts established under the 
modern County Court Act (w), the intention of which was to 
confine the remedies of the creditor to such as were specially 
given him by that act, though it was otherwise as to the 
judgments of the old county courts (o). 

A judgment by the equity side of an inferior court, as of 
that of the vice-warden of the Stannaries, may also be 
removed (p). 

Of the Registration of Judgments. 

180, The County Registration Acts (46) provide that no 
judgment, statute or recognizance, except such as shall be 
made to the crown, shall bind or affect any lands, tenements 

(w) Simons r. Count do Wints, 8 (^) Harvey Gilbard, 7 Dowl. P* 

Howl. F. C. 646. C. 616. The jurisdiction of the Lord 

(a) Sec 9 & 10 Viet. c. 95; Morcton Warden of the Stannaries is now vested 
V. Holt, 10 Exch. 707. in the Court of Appeal. (Judicature 

(e) Williams r. Jones, 13 M. & W. Act, 1873, s. 18(3).) 

628. 
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or hereditaments witliin the district but only from the time of 
the entry at the register office of a memorial containing the 
particidars mentioned in the several acts (y). And several of 
the acts also provide that, if any judgment, statute or recogni- 
zance be registered within thirty days after the acknowledgment 
or signing thereof, all the lands that the defendant or cognizor 
had at the time of such acknowledgment or signing shall bo 
bound thereby (r). 

181. The statute 1 & 2 Viet. c. 110, provides («) that no 
judgment, decree, order or rule should by virtue of that act 
affect any lands, tenements or hereditaments as to purchasers, 
mortgagees or creditors, unless and until (/. from the time 
only at which — the words not giving a retrospective validity (if) ) 
a memorandum containing the name {u) and iisual or last place 
of abode, and the title, trade or profession of the judgment 
debtor and the court and title of the cause or matter in which 
the judgment, decree, order or rule shall have been obtained 
or made, and the date thereof and the amount of the debt or 
monies thereby recovered or ordered to be paid, shall be left 
witli the Senior Master of the Court of Common Pleas, who 
is to register the same, with the year and day of the month 
when every such memorandum or minute is left with him (.r); 
notwithstanding, as was declared by 3 & 4 Viet. c. 82 (y), any 
notice of any such judgment, decree, order or rule to any such 
purchaser, mortgagee or creditor. But as this protection only 
extended to judgments, &c. which were binding by virtue of 

Oj) Middlesex act, 7 Anne, c. 20, s. c. 90, ss. 2, 4, 5; 11 & 12 Viet. c. 

18; North Hiding, 8 Geo. 2, c. 6,8S. 18, 120. 

10 ; West Hiding, 6 Anne, c. 18, s. 4 ; (f) Ilargrave v, Hargrave, 22 Bcav. 

Host Hiding and Kingston-npon-IIull, 484. 

6 Anne, c. 35, s. 10. (?/) If the name of the person whoso 

(r) West Hiding act, s. 11; Hast estates are intended to be bound by the 
Hiding and Kingston-npon-Hall act, s. judgment be correctly entered in the 
28; Nortb^Hiding act, s. 33; the period register, the judgment will bind though 
being twenty days. And as to the entry in the writ of summons and the title of 
of satisfaction on judgments and re- the cause in the register book the judg- 
cognizances, sec the North Hiding, West ment debtor be misnamed. (Beavan v. 
Riding, and East Hiding and Kingston- Oxford, 3 Sm. & G. 11 ; 1 Jar., N. S, 
upon-Hull acts. 164; see Hotham r. Somerville, 9 Beav. 

(«) Sect 19. Sec the Irish acts, 63.) 

3 & 4 Viet. c. 105, s. 28; 7 & 8 Viet. (a?) 2 & 3 Viet. c. 11, s. 3. 

(y) Sect. 2. 
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the act 1 & 2 Viet. c. 110, s. 19, that restriction was removed 
by 18 & 19 Viet. c. 13 (r), which provided, that no judgments 
which might be registered under the former act should be 
effectual against any lands, tenements or hereditaments, as to 
purchasers, mortgagees or creditors, unless duly registered, 
notwithstanding notice thereof ( 189 ). 

18S. It was provided by 2 & 3 Viet. c. 11 (a), that all judg- 
ments of the superior courts, decrees or orders in equity, rules 
at common law and orders in bankruptcy or lunacy, which had 
l)een registered since the passing and under the provisions of the 
act of 1 & 2 Viet., or wliich should thereafter be so registered, 
should be void from the expiration of five years from the date 
of entiy, against lands, tenements and hereditaments, as to pur- 
chasers, mortgagees or creditors (t. e., all such as derive title 
through the debtor, and who, but for the statute, would be 
affected by the judgment (J), but such creditors only as are in a 
position to assert a right against the land, and not simple contract 
creditors (c) ), unless in like manner they were re-registered 
within five years before the execution of the conveyance, mort- 
gage or other instrument vesting or transferring a legal or 
equitable estate or right in or to any such purchaser or mort- 
gagee for valuable consideration, or as to creditors within five 
years before the creditor’s right accrued, and so toties quoties 
at the end of every succeeding five years. The intention of this 
act was to make five yeai^s’ search a complete protection to an 
intending purchaser, mortgagee or creditor. Under it the 
registration protects the registered incumbrancer against pur- 
chasers, mortgagees or creditors whose incumbrances were 
acquired during the currency of the first or any subsequent 
registration ; but neither the first nor any subsequent registration 

(c) Sect. 4. (h) Benham r. Keane, 1 J. & H. 

{fi) Sects. 1, 2, 4. Extended to com- 685; 7 Jar., N. S. 1096; 3 De G., F. & 
mon law and equity courts of counties J. 318. 

palatine by 18 & 19 Viet. c. 15, a. 3 ; (c) Simpson v, Morlcy, 2 K. & J. 71; 

see in Ireland, 7 & 8 Viet. c. 90, 8s. distinguisbing Perrin, In re, 2 Dm. & 
6—9; 13 &; 14 Viet. c. 29, ss. 8, 4. War. 147, where, on the plain construc- 
As to the effect of this statute, see tion of the Irish act, 3 & 4 Viet c. 105, 
Beayan e. Lord Oxford, 2 Jnr., N. S. s. 22, simple contract creditors were 
121; 6 De G., M. & G. 607. held to bo referred to. 



128 


REGISTRATION AND RE-BEGISTRATION 


will protect against purchasers, mortgagees or creditors whose 
titles were acquired during the intervals between the first regis- 
tration, and any re-registration not duly made at the expiration 
of the five years fi’ora the first registration (it). 

And re-registration is declared by 18 & 19 Viet. c. 15 (e) to bo 
sufficient to bind purchasers, mortgagees and creditors if done 
within the five years before the execution of the conveyance, 
mortgage, &c. vesting or transferring the legal or equitable 
right, title, estate or interest in or to any purchaser or mort- 
gagee for valuable consideration, or within five years before 
the accnier of the creditor’s right, though more than five years 
should liave elapsed rinco the last previous registration before 
the re-registration, and so totics quoties upon every rc- 
registrj'. 

The provision of 3 & 4 Viet. c. 82, s. 2, that no pur- 
chasers, mortgagees or creditors should bo affected by any 
unregistered judgment, &c., notwithstanding notice thereof, 
was declared to extend, as well to the act therein referred to 
(viz., 1 & 2 Viet. c. 110, and to judgments which bound ly 
virtue of that act), as to the provision in sect. 4 of 2 & 3 
Viet. c. 11, which requires re-registration (/), as re-registra- 
tion is explained by the act of 1855. “ So that,” says the last- 
mentioned act, “ notice of any judgment, decree, order or rule, 
not duly re-registered, shall not avail against purchasers, mort- 
gagees or creditors as to lands, tenements or hereditaments.” 
The evident intention of this enactment was to put purchasers, 
mortgagees and creditors on the same footing as to judgments 
not re-registered, as that upon which they were put by the 
previous section, with respect to judgments not registered. 
Now the act (3 & 4 Viet. c. 82, s. 2) which protected against 
judgments not registered, notwithstanding notice, was confined 
to judgments afiheting property by virtue of 1 & 2 Viet, 
e. 110; that restriction being removed, as we have seen, by 
18 & 19 Viet. c. 15, s. 4. But in extending the protection 

(d) Beavon v. Lord Oxford, 6 Do De O.,!'. & J. SlSi 7 Jar., N.S.. 1099; 
a, M. <c 6. 492; 1 Jar., N. S. 1121; 8 id. 604. 

and Bee Hickson «. CoUia, 1 Jo. & L. (e) Sect. 6. 

94; Shaw V. Neale, 6 H. L. C. 681; (/) Act of 1866, i. 6. 

Bonham r. ICcane, 1 J. & H. 686; 8 
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against judgments not re-registered, the act of 3 & 4 Viet, 
has been taken as it stood before it was enlarged by 18 & 19 
Viet. c. 15. If, however, the last clause of the 5th section 
be taken as a positive enactment, no difficulty will arise upon 
the point. 

183. The provisions for the re-registry of judgments, de- 
crees or orders, and rules or orders, contained in 2 & 3 Viet, 
c. 11, as explained by 18 & 19 Viet. c. 15, have also been 
declared (g) to extend and apply to every such judgment, 
statute, recognizance, inquisition, obligation, specialty or ac- 
ceptance of office, as is by 2 & 3 Viet. c. 11, s. 8, required 
to be registered ; so that it is made obligatory on tlie crown, 
in order to bind tlic lands, tenements or hereditaments of its 
debtors or accountants, as against purchasers, mortgagees or 
creditors becoming such after the 31st December, 1859, to 
re-register in like manner as a i)rivate person; and so that 
notice of any such judgment, &c. not duly re-registered, shall 
not avail against purchasers, mortgagees or creditors becoming 
such after that day, as to lauds, tenements, or hereditaments. 
And the provision applies to every such judgment, statute, 
recognizance, inquisition, obligation, specialty, or acceptance 
of office, as since the passing of 2 & 3 Viet. c. 11, had been, or 
as should after the passing of the present act be, so registered. 

184. No lis pendens (960) shall bind a purchaser or mort- 
gagee without express notice thereof, unless and until a memo- 
randum or minute containing the name, usual or last place of 
abode, and titlc^ trade or profession of the person whose estate 
is intended to be affected thereby, and the Court of Equity, 
title.of the cause or information, and the day when the biU or 
information was filed, shall be left with the Senior Master of 
the Court of Common Pleas (A); and the provisions with regard 

• 

ig) 22 & 28 Viet. c. 85, 8.22; not common law and eqnit^r courts of conn- 
extending to Ireland. ties palatine by 18 & 19 Viet. e. 16, s. 8. 

(A) 2 & 3 Viet. c. 11, 8. 7. The pro- See in Ireland 7 & 8 Viet. c. 90, s. 10; 
vision extends to special cases, 13 & 14 11 & 12 Viet. c. 120, s. 12; 18 & 14 

Viet. c. 35, B. 17; and was extended to Viet. c. 29, s. 6. 

M. VOL. I. 


K 
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to the re-entering of judgments every five years (i) extend to 
every case of lis pendens registered under the act. 

186 . No judgment, statute or recognizance, or obligation 
or specialty on behalf of the crown shall affect any lands, tene- 
ments or hereditaments, as to purchasers or mortgagees, unless 
and until a memorandum of the name, usual or last place of 
abode, and the title, trade or profession of the person whose 
estate is intended to be affected ; and in the case of any judg- 
ment, the court, title of the cause, date and amount of tlie debt, 
damages and costs; and in the case of a statute or recognizance, 
the date, the amount of the sum acknowledged, and before 
whom it was acknowledged ; and in the case of an inquisition, 
the date and the sum found due ; and in the case of an obliga- 
tion or specialty, the date and sum for which the obligee shall 
be bound, or for which it shall be made ; and in the case of 
acceptance of office, the name of the office and time of accept- 
ance, shall be left for registration with the Senior Master of 
the Common Pleas for entry in the index to debtors and ac- 
countants to the crown, by the name of the person intended to 
be aflTected (A). 

And the Crown Suits, &c. Act, 1863 (Z), provides that any 
judgment, decree or order obtained after the commencement of 
the act by or on behalf of the crown, or any recognizance 
entered into after the commencement of the act on the proper 
account of the crown, or any inquisition finding after the 
commencement of the act a debt due to the crown on any 
obligation or specialty to tlie crown made, or any acceptance of 
office from or under the crown, accepted after the commence- 
ment of the act^ shall not aflfect any land of whatever tenure as 
to a bon& fide purchaser for valuable consideration, or a mort- 
gagee, whether with or without notice of the judgment, decree 
or other incumbrance, unless a writ of extent or of diem clausit 
extremum^ or olher writ or process of execution in pursuance of 
or in relation to such judgment, decree or other incumbrance, 
has been issued and registered before the execution of the 


(i) 2 & 3 Viet. c. 11, % 4. 
(h) Id. B. 8. 


(1) 28 & 29 Viet. c. 104, b. 48. As 
to the mode of registration, see b. 49. 
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conveyance or mortgage to such purchaser or mortgagee, and 
the payment by him of the purchase or mortgage money. 
This act makes no provision for re-registration. 

186 . Another statute pro\udcd (m) that no judgment which 
had not aheady been, or should not thereafter be, entered or 
docketed under the several acts then in ibrcc, so as to bind 
lands, tenements or hereditaments as against purchasers, mort- 
gagees or creditors, should have any preference against heirs, 
executors or administrators in their administration of their 
ancestors’, testators’ or intestates’ effects. It is not, however, 
necessary for the purpose of such preference (?^), that judgments 
obtained against executors or administrators should be regis- 
tered, inasmuch as they must know of the existence of such 
judgments (<>). 

The act also provided that no judgment which, since the 
passing of the 1 & 2 Viet. c. 110, had been registered under 
the provisions therein contained, or contained in the act of 
2 & 3 Viet. c. 11, as explained and amended by the act of 
18 & 19 Viet. c. 15, or which should thereafter be so regis- 
tered, should have any preference as against heirs, executors 
or administrators, in their administration of their ancestors’, 
testators’ or intestates’ estates, unless, at the death of the 
testator or intestate, five years should not have elapsed from 
the date of the entry thereof on the docket, or from the only 
or last re-registry thereof, as the case may be; which re- 
registry from time to time was thereby authorized to be made 
in manner directed by the said act of 2 & 3 Viet., as explained 
and amended by the act of 18 & 19 Viet. But it is declared 
to be sufficient to secure such preference if such a memo- 
randum, as was required in the first instance, is again left 
with the Senior Master of the Common Pleas within five 
years before the death of the testator or intestate, though 
more than five years shall have expired since the last pre- 

(m) 23 & 24 Viet. c. 88, s. 3. The (n) Sect. 4. 

act is not retrospective. (Evans t\ (o) Jennings v.Bigby, 38 Bear. 198; 

Williams, 2 Dr. Sc Sm. 824; 11 Jar., 9 Jar., N. S. 1144. 

N. S. 256.) 

K2 
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vious registration before sncli last-mentioned memorandum or 
minute was left, and so toties quoties upon every re-registry 

( 1808 ). 

187 . The act of 23 & 24 Viet. c. 38, also provided (p), 
that the registry thereby required of any writ of execution or 
other due process, on any judgment, statute or recognizance, 
in order to bind a purchaser or mortgagee, should be made 
by a memorandum or minute referring to the judgment, 
statute or recognizance already registered, so as to connect 
the registry of the writ of execution or other process therewith; 
and that the memorandum or minute should be registered by 
the Senior Master of the Common Pleas in alphabetical order 
by the name of the person in whose behalf the judgment was 
registered, together mth the time of the leaving of the minute. 
And the provisions of the act with regard to wi'Its of execution 
or other process, or the registiy thereof or otherwise relating 
thereto, were extended mutatis mutandis to writs of execution 
or other due process issuing on judgments of the Courts of 
Common Pleas of the County Palatine of Lancaster, and of 
Fleas of the County Palatine of Durham (y). But not to 
Ireland. 

And by the act of 27 & 28 Viet, (r), every writ or other 
process of execution of any such judgment, statute or recog- 
nizance, by virtue whereof any land shall have been actually 
delivered in execution, shall be registered in the manner pro- 
vided by 23 & 24 Viet. c. 38, but in the name of the debtor 
against whom tlie writ or process was issued, instead of, as 
under the last-mentioned act, the name of the creditor, and no 
other or prior registration shall be necessary for any purpose, 
and no reference to any such prior registration shall be required 
to be made by the minute to be left with the master. 

The word ** debtor ” in this statute includes ( 5 ) husbands of 
married women, assignees of bankrupts, committees of lunatics 
and the heirs or devisees of deceased persons. 

(p) Sect, 2 . (r) Chap. 112, s. 3. 

(^) Now merged in the High Court (#) Sect. 2. 
of Justice. Judicature Act, 1873, a. 16. 
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188 . The necessity for the registration of judgments under 
the Middlesex and other local registry acts ( 181 ) is not affected 
by the provisions of the judgment acts for registration in the 
Common Pleas and other courts therein mentioned^ a judgment 
registered under the last-mentioned statutes being no charge 
upon lands in a register county until it be registered under 
the local act (f). 

The Court of Common Pleas has refused to control the 
Senior Master in the matter of registration, in which he exer- 
cises his own jurisdiction. It has been intimated that in case 
of his refusal to register a judgment the proper remedy would 
be by mandamus (?^). 

1 89. The Judgments Extension Act (a:), 1868, provided that 
where judgment shall be obtained or entered up in any of the 
Courts of Queen’s Bench, Common Pleas or Exchequer at 
Westminster oi* Dublin respectively for any debt, damages or 
costs, a certificate thereof in the form prescribed by the act, 
signed by the proper officer of the court where the judgment 
has been obtained or entered up, and registered by the Master 
of the Court of Common Pleas at Dublin, where the judgment 
was obtained at Westminster in a register to be called The 
Register for English Judgments,” and by the Senior Master of 
the Court of Common Pleas at Westminster, where the judg- 
ment was obtained in Dublin in a register to be called " The 
Register for Irish Judgments,” shall from the date of regis- 
tration be of the same force and effect, and all proceedings may 
be taken thereon, as if the judgment had been originally obtained 
or entered up on the date of such registration in the court in 
which it is so registered; and all reasonable costs and charges 
of obtaining and registering such certificate shall be recovered 
as if the same were part of the original judgment. Provided 
that no certificate of any such judgment shall be so registered 
more than twelve months after the date of the judgment, 
unless leave shall have been first obtained from the court, 

(0 Johnson u, Holdsworth, 1 Sim., (u) Ness, Exp., 6 C. B. 155. 

K. S. lOG; Allcard, Exp.,Ponbl. Bank. («?) 31 & 32 Viet. c. 5i, s. 1. 

Ca. 217. 
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or a judge of the court, in which it is sought to register such 
certificate. 

In like manner, where judgment has been obtained or entered 
up in one of the same courts at Westminster or Dublin for any 
debt, damages or costs, a like certificate thereof registered at 
the oflSce in Edinburgh for the registration of deeds, bonds, 
protests, and other writs registered in the books of council and 
session in “ The Eegister for English and Irish Judgments,” 
in like manner as a bond executed according to the law of 
Scotland, with a clause of registration for execution therein 
contained, shall from the date of registration be of the same 
force and effect as a decreet of the Court of Session ; and all 
proceedings may be had on an extract of such certificate as if 
the judgment had been a decreet originally pronounced in the 
Court of Session on the date of such registration; with a similar 
provision as to costs, charges and expenses, and a proviso that 
no certificate shall be registered more than twelve months Irom 
tlie date of the judgment, unless leave shall have first been 
obtained fium the Lord Ordinary on the bills (y ). 

In like manner on the registration at Westminster or at 
Dublin respectively of a certificate of an extracted decreet of 
the Court of Session in Scotland, purporting to be signed by 
the extractor of the Court of Session, or other officer duly 
authorized, or of a certificate of an extracted decreet of regis- 
tration in the books of Council and Session, purporting to be 
signed by the keeper of the register of deeds, &c. registered for 
execution in the books of Council and Session, for the payment 
of any debt, damages or expenses, in a register to be kept in 
the Court of Common Fleas at Westminster and Dublin re- 
spectively, to be called The Register for Scotch Judgments,” 
the certificate shall from the date of registration be of the same 
force and effect as a judgment obtained or entered up in the 
court in which it is so registered, and the costs of obtaining and 
registering the certificate shall be recoverable in like manner as 
if the same were part of the decreet of which it is a certificate. 
Provided that no certificate shall be registered more than twelve 


iy) 31 & 82 Viet. c. 54, s. 2. 
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months after the date of the decreet, unless leave shall have 
been first obtained from the court, or a judge of the court, in 
which it is sought to register such certificate ; and that where 
a note of suspension or sist of execution of any such decreet 
shall have been granted, on the production of a certificate thereof 
to a judge of the court in which the certificate of decreet has 
been registered, execution on the registered certificate shall be 
stayed until production of a certificate that the sist has been 
recalled or has expired, or of a decreet of the court repelling 
the reasons of suspension (r). 

The Courts of Common Pleas at Westminster and Dublin 
respectively, and the Court of Session in Scotland, have the 
same control and jurisdiction over any judgment or decreet, or 
any certificate thereof registered under the act in such courts 
respectively, as they had at the passing of the act over any 
judgment or decreet in their own courts, but so far only as 
relates to execution under the act (a). 

190 . The effect of an ordinary judgment under the Irish 
act, 3 & 4 Viet. c. 105, s. 28, which corresponded with the 
English act, ,1 & 2 Viet. c. 110, has been altered by a sub- 
sequent statute (5), which provides that the creditor under any 
judgment in a superior court, or decree or order in equity, 
or rule in a court of common law, or order in bankruptcy or 
lunacy, having the effect of a judgment, or any judgment 
obtained in an inferior and removed into a superior court, may 
file in the superior court or court of equity, or (in case of an 
order in bankruptcy or lunacy) in the Court of Chancery in 
Ireland, an affidavit containing the particulars mentioned in 
the act, which may be registered in the office for registry of 
deeds, conveyances and wills in Ireland, the creditor being 
deemed to be the grantee, the debtor the grantor and the debt 
the consideration, and the registration of which shall vest in 
the creditor all the hereditaments mentioned therein, for all 

(z) 31 & 32 Viet. c. 54, s. 3. to tho form of the affidant, see Thorp 

(a) Id. s. 4. V, Browne, L. B., 2 E. & I. App. 220, 

(&) 13 & 14 Viet. c. 29, SB. 6—11, and cases there, 
amended by 21 & 22 Viet. c. 106. As 
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the estate and interest possessed or capable of being created 
by the debtor therein, but subject to redemption on payment 
of the debt mentioned in the affidavit; and the creditor shall 
have the same remedies in respect of the hereditaments as if a 
conveyance subject to redemption had been made and regis- 
tered; and every such voluntary conveyance made subse- 
quent to the date of the judgment mentioned in the affidavit, 
as would be void against purchasers for money or other good 
consideration, shall be void as against the creditor registering 
the affidavit. But the act does not affect the law concerning 
conveyances and other acts made to delay, hinder or defraud 
creditors. 

Such chattel interests in lands, tenements or hereditaments, 
as might have been taken in execution under any writ of Ji. fa, 
if the act of 3 & 4 Viet. c. 105 (Ireland), had not passed, may 
be taken in execution notwithstanding the present act. And 
in the administration of the assets of any judgment debtor 
dying seised of any estate or interest in lands, tenements or 
hereditaments, the rights of the judgment creditor are pre- 
served. 

This act does not alter the rule that the judgment only 
operates upon the estate and interest which the debtor had or 
might create by virtue of any disposing power (162), the object 
being only to compel the creditor to specify tlic lands upon 
which the judgment is to attach (c). A judgment may be 
registered under it as a mortgage against an incorporated rail- 
way company (d). 

191. By the Irish act, 7 & 8 Viet. c. 90 (e), no judgment, 
statute or recognizance, or obligation or specialty on account 
of the crown, or any acceptance of office, shall affect any lands, 
tenements, or hereditaments as to purchasers or mortgagees, 
unless and until (181) the same shall be registered as 
directed by the act, in the Index to Debtors and Accountants 
to the crown. And by 11 & 12 Viet. c. 120 (/), no judgment, 

(o) Byre M*Dowell, 9 H. L. Ca. referred to in s. 1, see Geitard, Exp., 
610. 14 Ir. Ch. Kcp. 46C. 

{A) Bagnal, Exp., 13 L. T., N. S. 69. (c) Sects. 1 1, 12. 

As to the effect of s. 10, as an exception (/) Sect. 12. 
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crown bond, rule, decree, order, or lis pendens, is to be so 
registered unless a certificate of its existence, signed by the 
proper officer of the court in which it was entered or obtained, 
be subscribed to the memorandum left with the registrar ; and 
by 34 & 35 Viet, c. 72, s. 22, a certified copy duly authenti- 
cated according to the Public Eecords (Ireland) Act, 1867, is 
substituted for the certificate where the record has been removed 
to the Public Record Office. 

By the 11 & 12 Viet. c. 120 (^), it was also made neccssaiy to 
re-register bonds and recognizances to the crown so registered 
which were more than twenty years old from tlie date thereof. 
And by the act of 34 & 35 Viet. c. 72 (A), similar provisions 
were made respecting the re-registration of judgments obtained 
at the suit of the crown which should be more than twenty 
years old from the date thereof, the title of the register-book 
being directed to be ^‘Re-docketed Crown Bonds, Recogni- 
zances and Judgments at the Suit of the Crown.” 

By tlic same act ( 2 ),no recognizance, croBm bond, judgment 
at the suit of the crown, statute, inquisition or acceptance of 
olfice registered or re-docketed under 7 & 8 Viet. c. 90, or 
under 11 & 12 Viet, c. 120, more than four years before 
.the passing of 34 & 35 Viet. c. 72, shall, after the expiration 
of one year from the passing of the last-mentioned act, affect 
lands, tenements, or hereditaments, as to purchasers, mort- 
gagees, or creditors, unless and until the same is re-registered 
within five years before the execution of the instrument vesting 
or transfering the legal or equitable right to the estate or 
interest in or to any such purchaser or mortgagee for valuable 
consideration, or as to creditors within five years before the 
right of such creditor accrued; provided, that where twenty 
years from the date of such bond or recognizance had expired 
or would expire before the expiration of one year before the 
passing of the act, the act should not dispense with the 
re-docketing under 11 & 12 Viet, within such twenty years, or 
give any greater validity to the bond or recognizance than it 
would formerly have had under the last*mentioned act 


(i7) Sect. 13. 


(/«) Hcct. 10. 


(0 Sect It. 
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By tJie Irish Judgment Act, 1871 the registrar of 
judgments is to enter in a register book, the particulars 
contained in every memorandum left with him for the registry 
or re-entry of any judgment, revival decree, order, lis pendens, 
or civil decree for poor rates, or for the registry or re-docketing 
of any recognizance, croT\ui bond, judgment at the suit of the 
crown, statute, inquisition or acceptance of office. And pro- 
visions are made for enabling persons to search the register and 
to obtain certificates of the results. 

By the same act (Z), no recognizance, crown bond, judg- 
ment at the suit of the crown, statute, inquisition or acceptance 
of office, registered or re-docketed within four years before the 
passing of the act, under 7 & 8 Viet, or 11 & 12 Viet., or 
which subsequently should be registered or rc-docketed, or 
re-registered under either of these acts, or under 34 & 35 Viet., 
shall, after five years from the date of such registry, rc-docketing 
or re-registry, affect lands, tenements or hereditaments, as to 
purchasers, mortgagees or creditors, unless and until the same 
be re-rcgistei"cd within five years bclbre the execution of the 
instrument vesting or transferring the legal or equitable right 
to the estate or interest in or to any such purchaser or mort- 
gagee for valuable consideration, or as to creditors within five 
years before the right of such creditor acemed, and so toties 
quotics at the expiration of cveiy succeeding five years. 

(70 U & 35 Viet, c, 72, bs. 2-7. (7) Sect. 12. 
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Chapteu II. Part 1, — (B). Of Equitable Liens. 

193. Of tlho Lien upon Land for Purchase-^noney. 

197 . Of Partnership Liens. 

204 . . Of Agency Liens, 

205 . Of Liens for Ej'penditure upon the Property of another , and herein 
of Salvage Liens and Liens upon West India Estates. 

214 . Of the Liens of Trustees for Expenditure and for the Security of 
Pi^opcrty subject to Ih’usts. 

223 . Of the Liens of Solicitors upon the Fruits of Judgments and JJect'ees. 
235 . Of Maritime Liens. 


192. Equitable liens aviso upon the consideration of a duty 
or implied intention on the part of the owner of property to 
make it answerable for the claim. 

103. A vendor has a lien for unpaid purchase-money, which, 
though of an equitable character, was recognized at law as 
w'cll as in equity, and for the purchase-money of chattels as 
well as of real estate : but with this distinction, that, inasmuch 
as there was not as a general rule any lien at law without 
possession, the vendor of land could have no lien at law for 
purchase-money after he had executed an absolute conveyance, 
either upon the land or the deeds (/w), which, though they may 
actually be in the vendor’s possession, belong of right to the 
owner of the estate. Nor, for the same reason, had the vendor 
of chattels any lien for the price after lie had parted with pos- 
session of them. But the vendor’s right in equity against real 
estate is independent of possession, and exists as well after as 
before conveyance (w), and will now be enforced by all the 
courts under the Judicature Acts. 

104. The vendor’s lien rests upon the plain principle of 
equity, that he who has obtained possession of property under 

(m) Goode Barton, 1 Exch. 189; there. 

16 L. J., N. S., Exch. 809 ; Etidailo v. (») Wrout r. Dawes, 4 Jar., N. 8. 
Oxenham, 8 B. & C. 229, explained 397; 25 Beav. 369. 
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a contract for payment of tlic value shall not keep it without 
payment (o). 

It exists generally (the contract not being illegal/;)), without 
distinction as to the freehold, copyhold or leasehold tenure {q) 
of the estate, where the whole or part of the purchase-money 
is unpaid (r), though a receipt may have been given for it(s)j 
and whether the consideration be a sum in gross or an an- 
nuity {t)f as against the purchaser, his heir, volunteers, persons 
having equitable interests, and purchasers with notice of tific 
non-payment of the purchase-money and claiming under the 
original purchaser (i«). And where the consideration is ex- 
pressed to be paid in the deed, but is in fact wholly or partly 
left unpaid, parol evidence may be given on the part of the 
vendee of the real transaction, because it is the vendor himself 
who, by claiming a lien, is the first to set up an equity against 
the written statement in the deed(:r). The lien extends to 
money advanced by the unpaid vendor to the purchaser for 
improvements (y). 

The lien arises for the price payable for land taken by a 
public company eitlier under the Lands Clauses Act or by 
agreement (r) ; and as well where the consideration is a rent- 
charge as where it is a gross sum (a), and also for the compen- 
sation for severance when it forms part of the purchase- 


(r;) Mackreth r. Syinmons, 16 Ves. 
328. 

(/>) Ewing r. Osbaldeston, 2 Myl, & 
Cr. 88. 

(q) Winter v. Lord Anson, 3 Russ. 
492; Matthew Bowler, (> Hare, 110; 
Elliott f. ICdwnrds, 3 Bos. & P. 181. 

(r) Harrison v, Sonthcotc, 2 Ves. 
303; Austen t\ Halsey, 6 Ves. 483; 
Elliott Edwards, supra. 

(«) Saunders r. Leslie, 2 Ba. & Be. 
614. 

(i) Tardiff t\ Scrughan, cited 1 Bro. 
C. C. 422; Richardson r, M'Causland, 
Beat. 457, explaining Mackreth t*. 
Sjnnmons, 16 Ves. 828; Qnrke v, 
Roylc, 3 Sim. 409; Matthew r, Bow'- 
Icr, 6 Hare, 110; Sugd. V. & P. G70, 


cd. 14. 

(?/) Elliott V, Edwards, Mackreth r. 
Symmons, supra; Gibbons v. Braddall, 
2 Eq. Ca. Abr. 682, M. N.; Walker v, 
Preswick, 2 Ves. 622; Belt’s Sup. 
427 ; Cator v, Pembroke, 1 Bro. C. C. 
301. 

(«?) Winter r.Lord Anson, 1 Sim. & 
St. 445. 

(y) Linden, Exp., 1 M, D. & Dc Gi 
428; 10 L. J., N. S., Bkcy. 22. 

(s) Walker r. Ware, &c. Rail. Co., 
L. li., 1 Eq. 195; Bishop of Winchester 
r. Mid-Hants Rail. Co.,L. B., 6 Eq. 17; 
Wing V, Tottenham, &c. Bail. Co., L^ 
R., 3 Ch. 740. 

(a) Eyton u. Denbigh, &c. Rail. Co., 
L. K., 7 Eq. 430. 
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money (i); and it will pass to the assignee of the vendor, 
though he claim only by parol assignment (c). But it does 
not extend to the costs of the statutory arbitration, although 
they be payable by the company (rf); nor does it give the 
vendor a security for his costs upon the sum deposited by the 
company, under sect. 85 of the act, when the condition of the 
bond has been performed (<?). 

196. The principle upon which a lien is raised in the case 
of vendor and purchaser, upon non-payment of the purchase- 
money, by mistake or for the convenience of the purchaser, 
does not apply (/) where the vendors, being known by the 
purchaser to be trustees, the purchaser leaves part of the 
purchase-money in the hands of one of them under his abso- 
lute control, and without the concurrence of the co-trustees 
or the cestuis que trust. 

196. If purchase-money be paid prematurely, the purchaser 
or sub-purchaser will also have a lion on the estate {g)\ and 
when the purchaser properly declines to complete, there is a 
lien for the deposit and interest on unpaid purchase-money, 
and for interest on th<j payments (A), and for his costs of a 
suit by himself or the vendor to compel performance of the 
contract (/). And so if the purchaser have resold before com- 
pletion, the sub-purchaser will have a lien for what he has paid 
upon tlie interest which the original purchaser has acquired by 
part pajonent of the purchase-money (A). After the comple- 
tion of the purchase an evicted purchaser has no lien on the 
purchase-money, though it be earmarked, as against an assignee 

(ft) Walker v. Ware, &c. Rail. Co., Burgess v. Wheatc, 1 W. Bl. 150; 
L. R., 1 Kq. 195. and see 15 Vcs. 345; 2 Sugd. V. & P. 

(e) Diyden t>. Frost, 3 Myl. & Cr. 857, ed. 11. 

670; and see White r. Wakefield, 7 (A) Rose Watson, 10 Jar., N. S. 

Sim. 401. 297; 33 L. J., Ch. 386; 10 H. L. C. 

(d) Ferrers t*. Stafford, &c. Rail. Co., 672; Wythes v, Lee, 3 Drew. 396. 

L. R., 13 Eq. 524. (i) Middleton v, Magnay, 2H. & M. 

(e) Stevens, Exp., 2 Fh. 772; 13.Tur. 233; Tamer e. Marriott, L. R., 3 Eq. 

2; Neath and Brecon Rail. Co,, Re, 744. 

L. R., 9 Ch. 2C3. (A) Aberaman Ironworks r.Wickens, 

(/) Wliite V, Wakefield, 7 Sim. 417. L. R., 4 Ch. 101. 

(p) Per Sir Thomas Clarke, M. R., 
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of the fund for valuable consideration without notice ; but it 
seems to have been thought that his lien would have prevailed 
against the vendor (Z). 

The purchaser’s lien however only exists absolutely where 
the vendor is owner in fee of the estate. Where he is a 
mortgagee selling under a power of sale, it docs not exist 
against the mortgagor, but only against the mortgagee to the 
extent of his interest in the estate. And it is said that if he 
be only a trustee it may affect the interests of his cestuis quo 
trust (m). The lien will not arise if the object of the purchase 
be an illegal undertaking (7^), or if the purchaser have through 
his own default abandoned the contract (o) : and a like conse- 
quence ensues as to tlie lien of the vendor where the contract 
has gone off‘by his default (/>) (1363). 


Of Partnership Liens. 

197. The separate share or interest of each of several 
partners, being only that which remains after the discharge 
of all liabilities to which the joint property is subject, and 
every assignment of or execution against the partnership 
estate, in respect of the private debt of any partner, being 
subject to those liabilities (y), it follows that, on the disso- 
lution of the partnership by the death, bankruptcy, or retire- 
ment of a partner, the retiring partner, the assignees of the 
bankrupt, or the representatives of the deceased, and conversely 
the solvent or continuing partners, have a lien at law, as well 
as in equity, on the partnership estate for the satisfaction of 
all demands arising out of the joint business prior to the dis- 
solution (r); or for allowances or payments agreed to be made 
upon the dissolution (s) to the person claiming the lien. And 
if one partner draw a bill in the name of the firm to secure his 


(l) Cator V. Earl of Pembroke, 1 
Bro. C. C. 301; 2 id. 282. 

(w) Wythes v, Lee, snpra. 

(n) Ewing r. Osbaldeston, 2 Myl. Sc 
Cr. 88. 

(a) Dinn v. Grant, 5 Dc G. & S. 461. 
OO Oxenbam v, Esdaile, 2 Y. & J. 
493; 3 id. 262; Esdaile v, Oxenham, 3 
B. & C. 226. 


(^) Taylor v. Fields, 4 Vcs. 898. 

(r) West V, Skip, 1 Ves. 239, 466; 
Skip V. Harwood, 2 Sw. 686 ; Williams, 
Exp., 11 Ves. 3; Harvey v. Crickett, 
6 M. & S. 336; per Parke, B., in Hague 
V. Dandeson, 2 Exeb. 741. 

(s) Rowlandson, Exp., 2 Ves. & B. 
172. 
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separate debt, the separate estate of the other partner will 
have a lien against the share of the surplus of the joint estate 
belonging to the drawer of the bill (0. 

198. This lien, which holds good against the representa* 
lives and trustee in bankruptcy of the continuing partners {u\ 
has been distinguished (x) from the ordinary lien or mortgage 
upon stock in trade (444), on the ground that the latter binds 
the stock in trade through all its changes ; not preventing the 
sale of old and the acquirement of new stock, but subsisting 
upon the constantly changing stock as it may exist from time 
to time : whereas the lien, which arises in partnership matters, 
is a right to the property in the thing itself, preventing the 
sale of the existing stock without the consent of the executors 
of the surviving partner, and not extending to stock subse- 
quently purchased. This distinction, however, seems to be 
contrary to the view taken of the nature of the lien by Lord 
liardwicke, the correctness of whicli appears to be well estab- 
lished ; for he, also referring to the effect of a mortgage of stock 
and goods in trade, held in two cases (?/), which arose out of 
the same transactions, that the lien of a partner on dissolution 
was not appropriated (i. e,, limited) to the stock brought in, 
but extended to every thing coming in lieu during the con- 
tinuance or after the determination of the partnership. 

The hen is no longer available after the continuing partner 
has bond fide assigned the property to a purchaser for value (z). 
It has been said that the right of a retiring partner cannot be 
higher than if there had been in the continuing partner an 
express trust to sell and apply the proceeds in payment of the 
partnership debts, in which case tlie purchaser would not be 
bound to see to the application of the purchase-money. Upon 
this principle it seems that a bond fide sale at any time would 
bar the hen ; but in the case cited {a) six years had elapsed 

(t) King, Exp., 17 Vcs. 113. Deffell, 4 De G., M. & G. 388, obser- 

(w) Stocken t\ Dawson, 9 Beay. 239. vations of Tamer, L. J. 

(a?) Payne v, Homby, 26 Bcav. 280; («) West v. Skip, 1 Ves. 339; Camp- 

4 Jar., N. S. 446. bell v. Mnllett, 2 Sw. 575, 

(^) Skip V. Harwood, 2 Svr. 586,688; («) Langmead’s Trusts, In re, 20 

West «. Skip, 1 Ves. 239, 244 ; Belt’s Beay. 20 ; affirmed on the same and 
Sap. 130, 199 ; and see in Pennell v, other grounds, 7 De G., M. & G. 358. 
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* since the dissolution, an interval after which a purchaser might 
reasonably suppose that all debts had been barred or paid. 

And even where on a dissolution the partnership property 
has been assigned (i) to the continuing partner, and he has 
undertaken to pay the debts and to indemnify the retiring 
partner against them, or the property has been specifically 
divided between tlic late partners (c), the lien is at an end. 


199. The lien extends to mining property (d), and to all 
other real and personal estate which is vested in the partners, 
for the purposes of the partnership, as joint tenants ; and 
therefore to those joint purchases of real estate, in which, by 
reason of the advance of the price by the ])urchasers in un- 
equal shares («?), or of expenditure of money by one of them 
in repairs or improvements (/), the transaction may be treated 
as in the nature of a partnership, i. e., in which a profitable 
return of the outlay is expected ; as distinguished from a mere 
joint occupation not of that character, though arising under a 
joint ownership (^), or a ti*ansaction in which there is not a 
joint adventure (A). 

I 

200. It does not arise as to property which is held in 
common by part owners. Upon a share in a ship (which is 
generally so held) there is therefore no lien in favour of the 
owners of the other shares in respect of advances for outfit 
and for their share of freight (i), though the shares of the 
freight or eaimings are so liable, and cannot be claimed until 
payment of the due proportion of advances for outfit and 
expenses (A). Nor has a partnership firm any lien upon the 


(h) Baffin, Exp., C Vcs. jnn. 119; 
Brnndekin, Exp., 2 M. 1). & Be G. 704. 

(a) Lingen v, Simpson, 1 Sim. & St. 
COO. 

(<?) Fcreday r. Wightwick, 1 B. & M. 
45. 

(0 Per Lord Hardwicke, in Bigden 
r. Valuer, 2 Ves. 266. 

(/) Lake t?. Gibson, 1 Eq. Ca. Abr. 
291. 


(ff) Ivay V. Johnston, 21 Bear. 63C. 
(A) Gemmell, Exp., 3 M. B. & Be 
G. 198. 

(i) Young, Exp., 2 Ves. & B. 242; 
Harrison, Exp., 2 Bose, 7G. 

(A) Holdemess v, Sbackels, 8 B. A 
C. 612, Banson & LI. Merc. Ca. 201; 
Green v, Briggs, 6 Hare, 896; 17 L. J., 
Ch., N. S. 323. 
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separate interest in it of one of the partners in respect of a debt 
not arising out of a partnership transaction (/). 


201. As it is only on the dissolution of the partnership that 
the equity arises against the partnership estate, no lien accrues 
(in the absence of a special contract) to a company against tlie 
shares of a proprietor for a debt due from him to the company, 
■where the shares are transferable like stock, subject only to 
the approval by the company of the ti'ansferee ; the transfer 
working no dissolution and the shareholder in such a case 
being considered as a stranger as to his borrowing from the 
company (y/i). An express stipulation in the deed of settlement, 
notice of which is endorsed on the share certificates, that the 
company shall have a lien on the shares of proprietors who are 
customers of* and indebted to the company, and that the shares 
shall not be transferred without the consent of the directors, 
will prevail against the bankruptcy trustee of a shareholder 
possessed of the certificates, the directors being able to refuse 
their consent to the transfer (w); though, where the shareholder 
has full power to transfer, the shares will pass to the trustee (o). 
An agreement, which gives a lien to a company on the shares 
and stock of a shareholder, also gives a lien on the dividends (//). 


202. The benefit of the lien is carried on to creditors of the 
partnership, who, although before the dissolution tliey have no 
lien at law or in equity against the partnership effects, nor 
any right but that of suing and taking out execution (y), are 
entitled after dissolution, by virtue of the equities between the 
partners themselves, and so long as those equities subsist (but 
by no other right), to obtain satisfaction of their claims out of 
the partnership estate (r). Where the dissolution has been 


(l) For Lord Ilardwiokc, Rjall v, 
Eowles, 1 Ves. 374; Melionicchi r. 
Royal Exchange Ass. Co., 1 E([. Ca. 
Abr. 8. 

(to) Pinkett «. Wright, 2 Hare, 120; 
12 Cl. & F. 764. 

(n) Plant, Exp., 4 D. & C. 160. See 
also Deering t\ Hibernian Banking Co., 
16 W. R. 678. 


(o) Nelson v, Loudon Assurance Co., 
2 Sim. & St. 292. 

(yi) Hague v. Dandeson, 2 Exch. 
741. 

(^) Per Lord Eldon, 6 Ves. 126. 

(r) Rowlandson, Exp., 2 V. & B. 
172; Kendall, Exp., 17 Ves. 614; 
Stuart V. Fergusou, Hayes, Ir. Ex. R. 
462; per Joy, C. B., Ruffin, Exp., 6 

L 


M. VOL. I. 



146 


rAKTNERSHIP AND AGENCY LIENS. 


caused by death, the assets of the deceased partner are equally 
liable yntli the estate of the survivor, and may be resorted to 
without regard to the state of the accounts ($) between the 
deceased and the surviving partners, and it is open to the 
creditor, if he think fit, to resort in the first instance to the 
deceased partner’s assets, leaving his representatives to recover 
against the survivor (t). 

The equity of the creditor, l)eing only founded upon the 
partnership relation, was held not to arise against the estate of 
a deceased partner in respect of debts incurred by a surviving 
partner while carrying on the business and claiming to be abso- 
lute owner of the whole estate (of which he was afterwards held 
to be a trustee), and not under the authority of the represen- 
tative of the deceased, who was never in the situation of a 
partner with the trustee (m). 

203. The mere payment of interest on the debt, afl:cr the 
death of one of the partners, by the surviving members of the 
firm as such, will not prevent the running of the Statute of 
Limitations against the debt as to the estate of the deceased 
partner, though one of the siuwivors was the executor of the 
deceased (a:). * And the estate of the latter may be released 
by the acceptance by the creditor of the survivors as his 
debtors (y). 

Of Agency Liens, 

204. An agent who has advanced money, or incurred 
liability on account of his principal, is protected by a lien on 
the property in respect of which the advances were made or 
on the produce of the sale of it. An army agent, therefore, 
in respect of his advances to an officer for his outfit, had a lien 
on the purchase-money of his commission {z ) ; and a person, 

Vea. 119; Campbell v, Mullett, 2 Sw. (w) Sfcocken i?. Dawson, 9 Beav. 239; 
575. affirmed, 8 Feb. 1848. 

(a) Per Lord Eldon, Volliamy v, {x) Way v. Bassett, 5 Hare, 55; see 
Noble, 3 Mer. 598; Devaynes v. Noble, Harris v, Farwell, 13 Beav. 403; 15 id. 
2 B. & M. 495. 81. 

(0 Wilkinson e. Henderson, 1 M. (y) Brown v. Gordon, 16 Beav. 302. 
& K. 589. (z) Lawrio v. Banks, 4 Jar., N. S. 

299. 
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who has carried on trade for another; upon the stock and 
debts: of which he may restrain the bankniptcy trustee of 
his principal from taking possession {a). An agreement that 
tlie lender of money shall be employed to sell and shall be 
repaid out of the proceeds of goods expected to be purchased^ 
there being no contract for the purchase of such goods, will 
not however give him a lien upon goods which arc afterwards 
purchased and sent, but were not paid for with the money 
advanced (/>) (316). 

Of Liens for Expenditure upon the Property of another^ and 
herein of Salvage Liens and Liens upon West India 
Estates. 

206. As a general rule there is no lien in favour of a 
person merely because his money has been expended on pro- 
perty in which he has no interest, or for the benefit of another. 

No such right therefore belongs to a tenant in common 
against the share of his co-tenant for payments in respect of 
the estate (e) ; nor to one joint owner for money lent to 
another (rf\, excejit it be in the nature of a partnership trans- 
action (199); nor to a firm against property purqjiiased by one 
of the partners and paid for out of partnership money {e) ; nor 
to a person who has laid out money on property which he has 
bought without a title (/) ; nor to a solicitor who has lent 
money in the name of his client, who is an executor, to pay off 
a debt on the testator’s estate (^); nor to a guardian who 
has discharged an incumbrance on the infant’s estate (A). 

But it is otherwise as to persons who have laid out money 
upon property under a mistaken belief that they are entitled to 
or interested in it ; or on the faith of a contract for an interest 
therein : a lien has therefore been allowed (i) to a husband for 

(a) Foxcraffc v. Wood, 4 Russ. 487; 1 Ves. 497; Leslie, Exp., 8 L. J., N. S. 

and see Bristow v. Whitmore, 9 H. L. C. Bkcy. 4. 

391 ; Tooth v, Hallett, L. R., 4 Ch. {d) Kay v. Johnston, 21 Bear. 536. 

242. ie) Walton v. Butler, 29 Bear. 428. 

(ft) Deane v, Byrnes, IS W. R. 299; {/) Ridgwayt;. Roberts, 4 Hare, 106. 

3 Mo. P. C., N. S. 91. (g) Christian v. Field, 2 Hare, 177. 

(jD) Young, Exp., 2 Ves. & B. 242, . (A) Hooper v, Eyles, 2 Yem. 479. 
notwithstanding Doddington v. Hallet, (i) Neesom v, Clarkson, 4 Hare, 87. 

l2 
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piircliase-money paid by him under the mistake that in right 
of his wife he was entitled to the l)cnefit of her contract for 
purchase, — in substitution for the vendor’s lien which he 
dis(;harged, — and also a lien for the cost of substantial improve- 
ments made under the same mistake. And so where a person 
had laid out money upon property purchased from a remainder- 
man upon the faith of a representation that the tenant for life 
would concur in the sale, which he afterwards refused to do (a). 
And in the case of an agreement for a lease providing that the 
tenant should improve and should be repaid in case the lease 
was not granted, the tenant had a lien for his expenditure on 
the interest of the person with whom he made the agree- 
ment (i). But if money be expended on improvements in 
consideration of the granting of a lease at an additional rent, 
the tenant or his assignees rejecting the lease cannot claim a 
lien for the expenditure (c). 

If the personal estate of a lunatic have been applied in dis- 
charge of a mortgage upon his real estate, a lien upon the latter 
will be allowed to his next of kin, because the nature of a 
lunatic’s estate cannot be changed as between his real and 
personal representatives (rf). 

206. A lien is also given for expenditure upon property 
where the owner has allowed the person who has laid out the 
money to do so in the expectation that he will receive the 
benefit of it. As where a father allowed his sons the use of 
land for their business without making any agreement as to 
the terms of the occupation, and they expended large sums in 
building, and also supplied the father with goods in respect of 
his outlay in building before their occupation ; a lien was allowed 
both for their own expenditure and for the value of the goods 
supplied (e)» 

Here the value of the land was small compared with the out- 
lay, and the latter was far more than a reasonable compensation 


(а) Ludlow V, Grayall, 11 Price, 68. (d) Weld v. Tew, Beat. 266. 

(б) Middleton v. Magnay, 2 H. & M. (e) Unity Bank v. King, 25 Bear. 

233. . 72. 

(0 Udd, Exp, 3D. & C. 647. 
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for the value of the occupation. But where these conditions 
were reversed, as where a father allowed his son-in-law to live 
in his house rent free for many years, the latter was denied a 
lion for his outlay in repairs, and for the renewal of a small 
part of the building ; and it was said that in such a case there 
was an implied contract to keep the premises in repair, and that 
the extraordinary expenditure incurred was not of itself enough 
to support the claim (/). 

207. A person who has agreed to advance money for the 
purposes of an undertiaking has no lien for his advances 
unless he has entirely fulfilled his agreement: and he cannot 
claim a share of the profits proportioned to his advance ( ff). 
And a statement in the prospectus of a company, that deposits 
v'ill be returned if no allotment of shares be made, will not 
create a lien in respect of deposits paid to the credit of the 
company {h). 

208. The lien is also allowed in respect of advances in the 
nature of salvage (1060), viz., such as arc made for the redemp- 
tion of property, for renewal fines, or other payments made by 
way of salvage ; for then, whether he who pays the money fills 
the character of a trustee, joint tenant, tenant for life, or 
mortgage or other (creditor, and even though if he claim to be 
a creditor his debt is disputed (/), he has a lien on the estate 
or interest of the person for whose benefit the payment was 
made in the properly discharged. And the right of a tenant 
for life is the same whether the trustees of the settlement could 
or could not have raised the money by other means (A). A 
married woman avIio, out of her separate estate, has paid the 
premiums on policies effected as a provision under her marriage 
settlement, is also entitled to such a lien (Z). And so is the 

(/) Millard v. Harvey, 10 Jur., v, Denny, 1 Ba. & Be. 199 ; Jones v, 
N. S. 1167. Jones, 5 Hare, 4G5 ; Fetherstone v. 

(^) Twynam v, Hudson, 8 Jur., Mitchell, 9 Ir. Eq. Rep. 480. 

N. S. 686; 4 De G. F. & J. 462. {k) Todd v. Moorhouse, L. R., 19 

(A) Moseley v. Cressey's Co., L. R., Eq. 69. 

1 Eq. 406. (Z) Burridge v. Row, 1 Y. & C. C. C. 

(i) Manlove v. Bale, 2 Vom. 84; 183, 

Lacon t;. Mertins, 3 Atk. 4 ; Hamilton 
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assignee of a policy for premiums paid after the assignment, 
with interest from the dates of the several payments, as against 
persons who have established a prior interest in the policy (m). 
But the trustee of a policy who makes or obtains such advances 
can neither obtain nor create such a lien if he be, or in the due 
performance of his tmst ought to be, in possession of funds 
applicable for the purpose (n). And the mortgagor himself, 
although, as a general rule, he cannot claim repayment of 
money laid out in the preservation of the security, has been 
held entitled to a lien for premiums which he continued to pay 
after his liability to do so had been determined by his bank- 
ruptcy (o). 

209. Another class of equitable salvage liens arises in con- 
nection with certain undertakings, such as mines and alum 
works, by reason of the exigencies of which, and of the perish- 
able nature of the works by which they are carried on, a 
lien is allowed to the manager, whether he be one of several 
part owners or otherwise, for the expenses incurred and the 
advances made in the working of them (/;). Of this nature 
is the cultivation of West India estates, which cannot be 
carried on without the assistance of consignees and agents at 
home, and, seldom without pecuniary or other supplies ; for 
which, therefore, whether for the immediate puiqioses of the 
estate (< 7 ), or for the interest of incumbrances (?•), a lien is 
allowed upon the estate independently of the lien which may 
ai’isc from any particular course of dealing between the 
parties (s), provided the lien be not excluded by a contract 

(m) West V, Reid, 2 Hare, 249; Gill 6 Moo. I. A. 393. 

V. Downing, L. R., 17 Eq. 316. (/^) Scott v. Nesbitt, supra; Fraser 

(n) Clack v» Holland, 19 Bear. 262. v, Burgess, 13 Moo. P. C. 814; 6 Jur., 

( 0 ) Shearman u. British Assurance N. S. 827 ; Sayers v. Whitfield, supra. 

Co., L. R., 14 Eq. 4. As to the limited liens subsisting by 

(p) Per Lord Eldon, in Scott v, enactment in some of the West India 
Nesbitt, 14 Ves. 438; Sayers v, Whit- Islands, see Burge, Col. Law, 3, 359; 
field, 1 Knapp, P. C. 133. Compare and see 14 Ves. 441, 
this right with the rights of incum- (r) Greatheed, Re, Cust’s W. 1. In- 
hrancers, under charges made by cumtoed Estates Acts, 219, cd. 2. 
managers of infants' estates by Hindoo (x) See Simond v. Hibbcrt, 1 R. 
law, Ilunoomanpcrsand Panday v. & M. 719. 

MussumatBabooeeMunraj Koonwcrec, 
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which expressly defines and limits the nature and extent of 
the consignee’s security (^) (1637). 

The right is allowed as well to the manager of the estate 
abroad, where duly authorized, as to the consignee at home 
of the produce (m) ; and it will arise in favour of a manager, 
whetlier he be appointed by the owner or trustee of the estate, 
or by the Court of Chancery (j:). Where the appointment is 
made by the court, in a suit properly constituted, it is made on 
behalf of all the parties interested, and the manager is entitled 
to his commission and allowances, and to a lien for the balaneo 
due to him, if not as manager, as the officer of the court, 
entitled to be repaid all advances and all expenses incurred in 
executing the trust under its authority {y). 

210. No lien arises in favour of the owner himself of an 
incumbered estate, because it is presumed that he makes the 
advances for his own benefit in respect of the equity of re- 
demption (r). And where the owner of an estate, subject to 
t’hargcs, has appointed a manager, no lien arises by virtue 
only of that appointment against the incumbrancers, whose 
title is prior to that of the owner, and who have nothing to 
do with the cxpciiditm*e : but if the incumbrancers, or other 
persons interested, have so recognized the possession of the 
manager, that he can lie considered as acting on their behalf 
and for their benefit, the same consequences will follow as if he 
had been appointed by the court ; and they will not be allowed 
to dispute a lien for expenditure, which by their tacit acqui- 
escence he has been encouraged to make («). If, however, a 
mortgagee, not being in possession, be not a party to a suit in 
which the manager is appointed, or if he allow the mortgagor 

(f) Leith’s Estate, Re, Chambers v. 683 ; Fraser v, Bargess, per Lord 
Davidson, L. R., 1 P. C. 25)G; 4 Mo. Kingsdovm. 

P. C., N. S. 168. (y) Morrison v. Morrison, 7 De G., 

(w) JVaser v. Burgess, supra ; Ber- M. & G. 214; Fraser «?. Burgess, supra; 
trand v. Davies, 31 Beav. 429; 9 Jur., Farquharson r. Balfour, 8 Sim. 210. 

N. S. 84. {%) Greathecd, Re, Cust’s W. L 

(a?) Scott V. Nesbitt, Bertrand v. Incumbered Estates Acts, 2.36, ed. 2. 
Davies, supra; Daniel v, Trotman, 1 (a) Fraser v. Burgess, Bertrand v. 

Moo. P. C., N. S. 123; 9 Jur., N. S. Davies, supra; Morrison v. Morrison, 

2 Sm. & G. 664. 
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to manage the estate and receive the produce, he will not be 
bound by the previous management (h). He cannot have an 
account of the past produce, and is not bound by the costs of 
management subsequent to the mortgage (1491), 

211. The lien of the manager only affects the interest of the 
person who appoints liim ; and after notice from the remainder- 
man, the manager can only hold as mortgagee in possession 
under his existing lien, or adversely to the owner ; in which 
case he cannot claim a lien for the expenses of management. 
But a lien will arise in respect of supplies made for the use of 
the crops which were produced next after the death of the 
tenant for life (c). And the tenant for life himself has a lien 
upon the inheritance for necessaries supplied (rf). 

If the estate be managed by the court, the consignee’s claim 
will be admitted against every fund arising thercifrom, which is 
under the control of the court; whether the fund was realized 
before or after tJic discharge of the consignee, and although it 
was realized before the mortgagee was made party to the suit, 
the mortgagee’s interest having been the same throughout, and 
the expense of keeping up the estate being a liability to which 
he was always subject, and which he cannot evade by leaving 
the management to the court (e). 

But the consignee’s claim against the corpus is admitted only 
on the final settlement of accounts upon his discharge, and 
pending the consigneeship he cannot come to the court when- 
ever a balance is due to him for payment out of the es- 
tate (/)• 

If he require payment wdien his discharge has not been 
already ordered, he must therefore pray that he may be dis- 
charged, and may pass his final accounts, and that so much * 
as is necessary of the fund in court, representing the corpus, 
may be paid him in discharge of the balance to be found 

(J) Bertrand Davies, .SI Beav. & G. 664; 7 De G., M. & G. 214; 
429; 9 Jur., N. S. 34. Lyne v. Thompson, 30 Beav, 642 ; 

(c) Ibid. Tharp, Re, 2 Sm. & G. 678. 

(d) Per Lord Eldon, Scott v. Nesbitt, (/) Faiqnharson v, Balfour, 8 Sim. 

14 Ves. 442. 210. 

(c) Morrison v. Morrison, 2 Sm. 
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due, and for his costs : and for the purpose of tlius praying 
for his discharge, he may be allowed to amend his peti- 
tion {g). 

212 . The lien extends to all payments made by the con- 
signee on account of charges on the estate, or under the orders 
of the court (A) ; and interest at £4 per cent, will be allowed 
as compensation for the delay in payment (/) ; and in the 
absence of mala fides the lien will not be affected by the in- 
judicious or w\astcful management of the manager appointed by 
the consignee (A). 

It has been held that a trustee of the estate who has acted 
as consignee may enjoy a lien for his advances ; but it seems 
that he cannot for commission (/). 

213 . Persons who have paid money in discharge of in- 
surances, upon property which has been destroyed or injured, 
have also a liiiii upon whatever is received by the owner in 
tlie form of salvage. The money received by the owner of a 
damaged sliip, from the person responsible for the damage, is 
thcrclbrc liable to the insurer for what he has paid under his 
insurance ; and the lien is extended in favour of tlie insurers 
of ships raptured by an enemy, to such as are taken by their 
owners by way of reprisal ; and to money paid to the owners 
by the Crown under a commission for the distribution of 
prizes (m). 

Of the Liens of Trustees for Expenditure and for the 
Security of Property subject to Trusts. 

214 . A trustee has a lien on the trust estate for money 
properly expended thereon (w) ; and where the director of a 
company made advances to complete a purchase and for other 

(jg) Morrison v. Morrison, 2 Sm. & G. (Z) Harriott, Rc, supra ; 8 L. T., 

564. N. S. 854. 

(A) Shaw V. Simpson, 1 Y. & C. C. C. (w) White v. Dobinson, 14 Sira. 
732. 273; Randal v. Cockran, 1 Ves. 98; 

(i) Morrison v. Morrison, supra. Blaanwpot v. Da Costa, 1 £d. 130. 

(k) Harriott, Re, Gust’s W. I. In- (n) Darke v, Williamson, 26 Bear, 
cumbered Estates Acts, 271, cd. 2. 622; 4 Jur., N. S. 1009. 
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proper purposes of the company, the lien was allowed (o), 
although the conveyance recited that the payment was made 
with money belonging to the company. But trustees can have 
no lien for costs or expenditure incurred in breach of their 
trust, at least as against the shares of those of their cestuis que 
trust who have not actively induced them to commit the breach 
of trust, or whose interest in their shares is inalienable (/;). 

Where all parties are ordered to be paid their costs out of 
a fund, an executor is not deprived of his lien by complying 
with an order to pay the fund into court (y). 


216. For the security of the trust fund itself, if the trustee 
permit the cestui que trust to receive and apply it in the 
purchase of other property, or if he advance it to him for the 
purpose of investment (?’), or if it be improperly invested («), 
a lien will also arise. So if part of the trust fund be advanced 
to the cestui que trust, the advance may be set off in accounting 
for his share (^). And if the executor himself be indebted to 
the testator’s estate, there ^vill be a lien against his interest 
under the will in preference to the right of a mortgagee of the 
executor (m). And generally, where money subject to trusts 
is applied in the purchase or improvement of property, into 
which it can be traced by sufficient evidence, tliere will be a 
lien for it upon that property (x). The equity will therefore 
arise where a husband, having acquired possession of a settle- 
ment fund upon liis undertaking to lay it out according to the 
trusts (y), or of the wife’s separate estate (r), with the intention 
or under a promise to invest it for her benefit, has applied it in 
a purchase in his own name. And where the fund was held 


(o) Imperial Salt and Alkali Co., Re, 
2 W. R. 122. 

(p) Loedham v. Chawner, 4 K. & J. 
458. 

(q) Blenkinsopp v, Foster, 3 Y. & C. 
207. 

(r) Price v, Blakemore, 6 Bear. 607; 
Birds V, Askey, 24 Bear. 618. 

(«) Mant V, Leith, 16 Beav. 624. 

(t) Makins, £xp., 2 M. D. & De 6. 
608. 

(a) Cole V, Muddle, 10 Hare, 186. 


(x) Lane v, Dighton, Ambl. 409; 
Williams v. Thomas, 2 Dr. & Sm. 29; 
8 Jnr., N. S. 260; Harford v. Lloyd, 
20 Bear. 310; Phayre v. Perec, 3 Dow, 
1J6, 

(y) Lane i?. Dighton, supra; Att.- 
Gen. V, Whorwood, 1 Ves. 634; Wilson 
V, Foreman, cited and explained, 10 
Vcs. 619. 

(z) Darkin v. Darkin, 17 Bcav. 679; 
ScdcB V. Baker, 28 Bear. 91. 
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upon trust for the husband and wife during their joint lives, 
and for the survivor absolutely, money expended by the husband 
shortly after the marriage was assumed under the circumstances 
to have been taken from the capital of the fund, and the wife 
surviving was held to have a lien for the amount (a). 

The lien may arise in the simple case where one person has 
laid out the money of another in a purchase, as well as where 
the purchaser is a properly constituted trustee (i); but against 
no person who becomes possessed of the fund will any equity 
exist, unless it can be shown that the money invested was the 
actual fund which is subject to the trust, for otherwise there 
is no room for the presumption (c), upon which the relief is 
granted, that the purchase wjis made in the execution of the 
trust. The advance must also have been of such a kind that 
the trust does not cease wuth it. Trust money advanced to an 
infant in the bona fide exercise of a power of advancement 
cannot be followed, though it be not applied to the purpose for 
which the advance was intended (d). 


216. The effect of the investment in real estate of ])er- 
sonalty which is subject to a trust, is to create a Hen on the 
estate for the amount invested; and if the money be clearly 
shown to have been applied in tlie purchase, it is not material 
that it was applied indirectly ; as in the repayment of money 
borrowed for the immediate purchase-money (e). The pur- 
chased estate cannot be claimed as belonging to the tmst, 
but the Hen may prevail to that extent also, if it be shown 
that there w’^as an intention between the persons interested 


(a) Williams v. Thomas, 2 Dr, & 
Sm. 29; 8 .Tur., N. S. 250. 

(If) Ryal liyal, Anibl. 418; Bal- 
gucy V. Hamilton, id, 414. 

(c) Perry v. Phelps, 4 Ves. 107; 17 
id. 173. It seems to have been on 
account of the want of room for this 
presumption that where a tenant for 
life by fraud procured a fine to be 
levied, and sold and made investments 
which could be identified, no specific 
lien was held to arise on the invest- 
ments. The reason given is, that no 


agreement had been made so as to 
make this particular fund answerable. 
A general charge was however allowed 
against the estate of the tenant for^ 
life. (Newcomb v. Bordon, 2 Anst. 
343.) 

(d) Lawrie v. Banks, 4 Jur., N. S. 
290. 

(tf) Lewis V. Madocks, 8 Ves. 150; 
17 id, 48; Williams r, Thomas, 2 Dr. 
&i S. 29; 8 Jar., N, S. 250; Hopper v, 
Conyers, L. U., 2 £q. 549. 
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that the property purchased should be substituted for the 
money (/). 

217. The lien may also be fixed upon other property of the 
person who has received the fund. 

Thus the trustees of a will who had wrongly paid over trust 
monies were held (ff) entitled to a lien for it against the interest 
of the recii)ients in other property which was subject to the 
trusts, even as against assignees for valuable consideration. 
And where a married woman, entitled to a life interest in stock 
under one settlement, and to a life rent-charge on real estate 
under another, fraudulently appropriated the stock, the rent- 
cliarge was held liable to make it good as against an assignee 
wdth notice of the fraud (h). 

218. If mortgagors, empowered to raise money for a special 
purpose, apply it in excess of their power in the discharge of 
prior mortgages upon the same and other property, tlic sum 
so misapplied is considered as trust money in the hands of 
the mortgagors, applicable specifically to the payment of the 
mortgage debts created under the power ; and there is a lien 
on the property which was subject to the paid-off mortgages for 
the amount applied ( 2 ). 

219. For money or other property in the hands of a factor 
or broker for a special purpose, there is also a lien in the 
nature of a trust, in favour of the person by whom it w^as 
delivered or paid, as a corollary of the rule that the person 
intrusted therewith for the special purpose has no lien thereon ; 
and tliis equitable right is fully recognized by courts of law, 
independently of any actual possession of the fund. Hence 
if goods be intrusted to a factor for sale, and at the time of his 
death or bankniptcy they remain in specie ; or having been 
sold, the proceeds have either not been received by tlie factor, 
or have been employed in the purchase of other goods or rc- 

(/) Wadham v, Rigg, 10 W. R. (^) Woodyatt v, Gresley, 8 Sim. 
UGu; and cited 2 Dr. & S. 34, 180. 

Dibbs V. Goren, 11 Bear. 483. (i) Trevilian v. Mayor of Exeter, 18 

Jur. 1019; 6 De G. M. & G. 828. 
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invested, and the investments or goods can be identified as the 
produce of that particular money, the principal is entitled; 
and if not already in possession may enforce his right either at 
law or in equity (A). 

And bills in the hands of a banker are like goods in those 
of a factor : if deposited for a special purpose with the banker 
or his agent, either before or after, but without notice of the 
bankruptcy, the property of the original owner is not divested ; 
and if the banker’s assignees allow the agent to retain such bills 
in satisfaction of his own lien, they having received the same 
advantage as if the agent had remitted the amount, must make 
it good to the depositor (/). 

But if, in the case of a factor, he have already received the 
proceeds arising from the sale of the goods (w), or if bills 
deposited, being indorsed, have been negotiated (w) without 
notice of the title of the true owner, the right of the consignor 
of the goods or of the depositor of the bills is at an end, and 
he has no claim against the person by whom the possession 
has been acquired; the possession and property under such 
circumstances being inseparable. If by the indorsement the 
bills be made payable to the agent for the account of the prin- 
cipal, it will be sufficient notice of the principal’s title (o). 

220. Where a debtor deposits deeds as security for his 
debt, and afterwards, having access to the place of deposit, 
he withdraws them without the consent of the creditor, the 
latter has a lien on all the deeds belonging to the debtor at 
the time of the deposit ; and it is immaterial whether the deeds 
were left in the debtor’s custody as the solicitor of the creditor, 
or otherwise, or whether the abstraction of the deeds was 
accidental or improper (/>). 


ik) Whitecomb v, Jacob, 1 Salk. 
ICO; Scott V, Surman, Willes, 400; 
Sayers, Exp., 6 Ves. 169; Taylor v. 
Flamer, 3 M. & S. 662 ; 11 assail v, 
Smithers, 12 Ves. 119; Giles i\ Per- 
kins, 9 East, 13. 

(1) Cunningham, Exp., 3 D. & C. 
68 . 


(m) Scott i\ Snrinan, Whitecomb r. 
Jacob, snpra. 

(n) Bolton v. Puller, 1 Bos. & P. 
646; Collins v. Martin, id. 648. 

( 9 ) Trenttol v. Barandon, 8 Taunt. 

100 . 

(p) Mason r. Morlcy, 11 Jur., N. S. 
459; 34 Bear. 476. 
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221. Where an estate has been wasted by a person who 
has but a limited interest in it, a lien arises for the amount 
of the injury against the profits received in his time in favour 
of the remainderman, and that against the incumbrancers of 
the person who committed the waste, though claiming under 
securities made before it was committed {q). 

222. A landlord who neglects to distrain has no lien for 
his rent upon the proceeds of the sale of the chattels which lie 
might have seized. And it is no excuse for his negligence 
that the property was in the possession of a receiver appointed 
by the Court ; his proper course in such a case being to issue 
his distress and lodge it with the sheriff, and then to ajiply to 
the Court for leave to enforce it (r). 

Of the Lien of Solicitors upon the Fruits of Judgments 
and Decrees, 

223. By a practice, which was said by Lord Mansfiedd {s) 
to be not very antient, solicitors are entitled, both at law and 
in equity, not only to a general lien for their charges upon 
documents in their hands belonging to their clients; but also to 
a particular lien {t\ upon the fruits of a judgment or decree 
obtained by the client in the suit in which the solicitor was 
employed, for his costs in that suit. The former of these 
rights, depending upon the actual possession of the documents, 
will be considered in that part of the subject which relates 
to possessory liens (296); the latter, purely of an equitable 
character, though always recognized and enforced as fully at 
law as in equity, is now to be treated of as a lien not 
depending upon possession. 

224. A solicitor is entitled to a lien upon the interest of 
his client in a fund which has been recovered or protected 
by Ms exertions, for the costs incurred, and the lien is as 

{q) Briggs t>. Earl of Oxford, 1 Jnr., (s) In Wilkins v. Carmichael, Dongh 

N. S. 817. 101. 

(r) Button v. Rees, 9 Jur., N. S. 460; (#) Welsh r. Hole, Dongl. 238. 

33 L. J., N. S., Ch. 487. 
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applicable to money awarded to the client by an arbitrator, or 
payable to him under a compromise, as to that which he recovers 
by virtue of an adverse judgment (m) ; and also to the property 
dealt with under the decree in an ordinary administration suit, 
though it should turn out that the client himself takes no interest 
in the property {x). 

But whether by judgment or by compromise, the fund must 
have been secured by the diligence of the solicitor, who there- 
fore cannot claim, by virtue of it, the costs which he has paid, of 
a former solicitor in the cause (y). 

In equity, where a decree is as much for the benefit of the 
defendant as of the plaintiff, the solicitor of the former, as well 
as of the latter, enjoys the lien (r). 

226. It extends only to the costs of the particular matter, 
or of a matter immediately connected therewith («) ; but where 
an action was brought at law, and the defendant commenced a 
suit in equity to assist his defence, in which he was ordered to pay 
a sum of money to the plaintiff at law, the fund was considered 
to have been recovered by means of the original action, and 
the attorney of the plaintiff at law was held entitled to the 
lien (5). 


226. As to funds not administered in court, the solicitor 
employed by a trustee has no lien upon the trust fund, though 
the tnistee himself may retain his costs (c). But he generally 
has a limited lien upon his client’s money actually in his 
hands (d ) ; and upon money which has been placed in his 


hands to abide the event of 

(w) Ormerod v. Tate, 1 East, 4C4; 
Cowell V, Betteley, 4 M. & S. 266; 10 
Bing. 432; Davies v, Lowndes, 3 C. B. 
823; Verity v. Wyld, 4 Dr, 427. 

(a?) Lloyd v. Mason, 4 Hare, 132; 
Bailey v, Birchall, 2 H. & M. 371; the 
latter case under 23 & 24 Viet. c. 127 

(227). 

(y) Irving v, Viana, 2 Y. & J. 70; 
and see Townsend v, Rcadc, 4 L. J., 
N. S., Ch. 233. 


a litigation, when his client 

(z) Townsend v. Reade, supra. 

(a) Bozon v. Holland, 4 M. & C. 
354; Lann v. Church, 4 Mad. 391; 
Hall V. Laver, 1 Hare, 571 ; per Lord 
Langdalc, in Lucas v. Peacock, , 9 Beav. 
177; see Stephens v. Weston, 3 B. & C. 
535; 5 D. & R. 399. 

(5) Sympson v, Prothero, 3 Jnr„ 
N. S. 711. 

(c) Worrall if. Harford, 8 Ves. 4. 

{d) Miller v. Attlee, 3 Exch. 799, 
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has established his right to it (^) ; and this lien extends 
to the solicitor of a married woman in a matrimonial suit, 
wlio has a Hen upon monies received by him on her ac- 
count in the course of the suit ; including alimony when she 
has allowed it to be received by the solicitor, to whom by the 
course of the court it cannot be paid without her consent in 
writing (/). 


227. In every case ( </) in which an attorney or solicitor shall 
be employed to prosecute or defend any suit, matter or proceed- 
ing in any court of justice, the court or judge (who is the judge 
presiding in the branch of the coimt in which the litigation was 
or is pending (A), and who constitutes the court as distinguished 
from a judge at Nisi Prius( 2 )), before whom any such suit, 
matter or proceeding lias been heard, or shall be dejiending, 
may declare such attorney or solicitor entitled to a charge upon 
the property recovered or presen’^ed, and upon such declaration 
being made, such attorney or solicitor shall have a charge upon 
and against and a right to payment out of the property, of 
whatsoever nature, tenure or kind the same may be, which shall 
have been recovered or preserved through the instrumentality 
of such attorney or solicitor, for the taxed costs, charges and 
expenses of or in reference to such suit, matter or proceeding. 
And such court or judge may make such orders for taxation of 
and for raising and payment of such costs, charges and expenses 
out of the said property as shall appear just and proper. All 
conveyances and acts done, or wdiich shall operate to defeat 


(tf) Hanson v, Rcccc, 3 Jur., N. S. 
1204. 

(/) Bretnner, Exp., L. R., 1 P. & D. 
254. 

ig) 23 & 24 Viet. c. 127, s. 28. This 
was enacted in consequence of the de- 
cision of the House of Lords in Sliaw 
. V. Neale, 6 H. L. C. 681, that a 
solicitor conld have no lien for costs 
against real estate, at law or in equity, 
because there could be no lien upon 
property unless it is in the possession 
of the party who claims the lien; a 
proposition which entirely ignores the 
principle upon which liens arc fpnnded 


in equity, under which jurisdiction the 
case arose. In Baker r. St. Quentin, 
12 M. & W. 441, Parke, B., doubted 
(and the doubt has often been quoted) 
if the word lien were correctly applied 
to the right of the attorney against the 
fruits of a judgment. There seems, 
however, to be no reason for the doubt 
beyond the narrow meaning which was 
given to the word “ lien” by the courts 
of law. 

(h) Heinrich v, Sutton, L. R., 6 Ch. 
865. 

(i) Wilson V. Hood, 3 H. & C. 148. 
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such charge or right, shall, unless made to a bon& fide pur- 
chaser for value without notice, be absolutely void and of no 
effect as against such charge or right. A garnishee order 
€x parte to attach a fund will not therefore prevail over the lien 
of the attorney of the judgment debtor who has previously 
taken out a summons for an order to charge his costs on the 
fund (A). It is also provided that no such order shall be made 
where the right to recover payment of such costs, charges and 
expenses is barred by any statute of limitations. 


228. The right to a charge under the act may be declared 
where the client is a married woman, although the property be 
settled to her separate use without power of anticipation (/). 
The solicitor of the next friend of an infant plaintiff may by 
means of an action obtain a declaration of right to a lien for his 
costs {m)\ but it seems tliat he cannot get it under the act 
during the infancy (w), but must wait until the infant has^ 
attained majority and has adopted the proceedings; which, 
under the circumstances, he will be considered to have done by 
a slight interference ; such as applying to discharge a receiver, 
and that he may pass his accounts (a). 


229. Property is considered to have been preserved,” 
when on a liberal construction of tlie act the litigation lias 
produced results favourable to the person who employs the 
solicitor (/?); and the appointment of a receiver is sufficient for 
the purpose whether it be made adversely (y) or by consent (r) ; 
as is also the management of the estate and the due application 
of the rents in the suit (^). And when the suit has manifestly 


(Ji) Birehall v. Pugin, L. R., 10 
C. P. 397. 

(I) Keane, Re, L. R., 12 Eq. 117. 
(^») Pritchard v, Roberts, id. 17 Eq. 
222 . 

(/») Bonser v, Bradshaw, 4 Gif. 260; 
9 Jur., N. S. 1048. On appeal (10 
W. B 481), held that the application 
would not be heard unless it was sub- 


stantially opposed on behalf of the 
infant. 

(p) Baile v. Baile, L. R., 13 Eq. 497. 
{p) Philippine, L. R., 1 A. & E. 809; 
Scholefield v. Lockwood, id. 7 Eq. 83. 

iq) Twynam v. Porter, L. R., 11 Eq. 
181. 

(r) Bailey v. Birchall, 2 H. & M. 
371. 

(«} Baile v. Baile, supra. 


M 


M. VOL. I. 
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been for the benefit of all parties, the solicitor of the plaintilf 
will be entitled to a lien on the whole property which is the 
subject of litigation, irrespective of the interest in it of his 
client, and although upon taking the accounts the client may 
be found a debtor to the estate (t ) ; though it has been held 
otherwise where, as in the case of a tenant in tail who died 
without having barred the entail, the interest of the client in 
the property has ceased (u): as also where there was no proof of 
the recovery or preservation of any property except the making 
of a decree for administration, the appointment of a new trustee, 
and the bringing in of some accounts {x). 

It was held that there w^as no preservation of property within 
the act, where, the suit being to restrain the client from so 
building as to obstruct ancient lights, part of the building in 
question was by agreement allowed to remain; and an easement 
being only something incident to property, it seems that no 
.charge upon' it is possible (y). 

230. The right to the declaration extends to the personal 
representatives of the solicitor (r); and it may also be enforced 
after the death of the client, and after an order for sale of the 
property in a suit to administer his estate; but the order will not 
be extended to the costs of proceedings not included in the 
taxed costs, charges and expenses incurred in the suit (a). 

A charge may be made (A), not merely in favour of a solicitor 
against his client, but also in favour of the London solicitor, 
for costs due from the country solicitor, for whom he has acted 
as agent, though the balance of such costs be not ascertained ; 
and an inquiry may be directed to ascertain their amount* 

For the purposes of the act, a cause heard at Nisi Prius is 
considered as having been tried by the court in wdiich it was 
brought, and a charging order has been made by a common 
law court ior common law costs, though the property was in 

{t) Bailey v. Birchall, 2 H. & M. 371. Ch. 654. 

0/) Berrie v. Howitt, L. K., 9 £q. 1. {z) Baile v. Baile, L. R., 13 £q. 497. 

(it) Pinkerton v. Easton, L. R., 16 (0) Wilson v. Round, 4 Gif. 416; 10 

£q. 490. Jnr., N. S. 84. 

(y) Foxon V. Gascoigne, L. R., 9 (^) Tardrew v. Howell, 3 Gif, 381. 
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course of administration in Chancery ; the applicant not having 
come so late as to interfere with the distribution (c). 

Apart from its application to real estate the statutory right 
is less extensive than that which was already enjoyed by tlie 
solicitor ; for whereas his lien is an equitable right, which can- 
not be defeated by the client’s assignment of the fund, or by 
any stop order obtained by the assignee (which equitable right 
remains unaffected by the act (rf)), the aswsignment by the client 
to a bon^ fide purchaser for value without notice is not void 
against the statutory charge. Nor can that charge be obtained 
when the remedy for the costs is barred by the Statute of Limi- 
tations, by which neither the attorney’s lien on a judgment (e) 
nor a possessory lieu (/) is affected. 

231. The lien of the solicitor being founded upon his equi- 
table right against those who have the benefit of the fund 
which has been produced by his exertions, it binds the trustee 
in bankruptcy of the client, whether the action was brought 
before the bankruptcy, or by the mnccrtificated bankrupt after 
it(^); and if money be recovered by an administrator, it is 
bound by the lien, and he cannot controvert it by insisting 
upon applying the assets in a course of administration (A 
nor can the benefit of an order for payment o costs to the 
client be released by him to the prejudice of the lien of his 
solicitor («). 

232. The right of the solicitor (^) entitled to the lien is, 
that the fund recovered shall not be paid to the client until the 
costs have been discharged. The right may be enforced by 
action, or may be protected by a stop order, where the fund 

(<?) Seaman, Exp., 10 Jur., N. S. (7^) Turwin v . Gibson, 3 Atk. 720. 
692. (0 Bryant, Exp., 2 Rose, 237; 1 

(d) Haymesi?. Cooper, 33 Beav. 431; Mad. 49; Anon., 2 Ves. 26; Belt’s 
10 Jur., N. S. 303. Sup. 276. 

(a) Higgins v, Scott, 2 B. & Ad. (^) See Barker tf. St. Quentin, 12 
418. M. & W. 441; 13 L. J., N. S., Ex. 144; 

(/) Spears v . Hartley, 3 Esp. 81. per Farke, B., Verity v . Wyld, 4 Dr. 
(g) Jones v . Turnbull, 2 M. & W. 427; Games, Exp., 3 11. & C. 294. 

601; Bowden, Exp., 2 D. A C. 182. 

M 2 
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has been paid into court (/), and the lien has attached by 
means of an order that the costs shall be paid out of it (w), 
or the solicitor may retain his costs out of the fund, if* it be 
already in his hands (?i). It may also be enforced by an 
order of court, for payment of the costs by the person who 
becomes liable under the judgment (o). Where an order is 
made for payment of costs to the client, the solicitor is entitled 
to immediate payment out of the client’s money in court, or 
out of the fi’uits of an execution in the hands of the sheriff’, 
though the latter have notice to retain the fund, on the ground 
that the defendant intends to set aside the proceedings for 
irregularity ( p), 

233. This lien will not prevent the parties to a litigation 
from making a compromise, though the solicitor have given 
notice of his claim, whether the damages sought to be recovered 
are unliquidated (y), or the result of the proceedings doubtful (r); 
or where the damages are liquidated, unless it be shown that 
the arrangement was made collusively to deprive the solicitor 
of his costs (,9). This rule is followed even where the plaintiff 
sues in formd pauperis (^). But if collusion be shown, the 
court will not allow a release given by a pauper plaintiff* to be 
pleaded, but will order it to be taken off* the file (m). The 
solicitor, after the action has been honk fide settled without his 
intervention, or on his acceptance of an undertaking for the 
payment of his costs, cannot proceed with the suit for the mere 
purpose of recovering them (ar). 

Even if the person liable to pay the money should pay it to 


(I) Synipson r. Prothero, 3 Jar., 
N. S. 711; Hobson v. Shearwood, 8 
Bear. 486, and note there. 

(w) Ijord I?.. Colvin, 2 1). & S. 82. 
(a) Hanson v. Keece, 3 Jur., 17. S. 
1204. 

(o) Ormerod r. Tate, 1 East, 404. 
(^) Pounset if. Humphreys, C. P. 
Cooper, 142 ; Gridin r. Kyles, 1 H, Bl. 
122 . 

(tf) Hart, Exp., 1 B. & Ad. 660. 


(r) Morrison, Exp., L. R., 4 Q. B. 
153. 

(s) Clark v. Smith, 6 Man. & G. 1051 ; 
Brnnsdon v. Allard, 2 E. & E. 19 ; 5 
Jur., N. S. 696. 

(t) Francis v, Webb, 7 C. B. 736. 
(w) Wright V. Burronghes, 3 C. B. 

344. 

(a?) Chapman r. Haw, 1 Taunt. 340; 
Morse Cooke, 13 Price, 473; M‘Clel. 
211 . 
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the client collusively, without regard to a notice {y) from the 
attorney not to do so, or should otherwise by collusion attempt 
to deprive the solicitor of his costs, the latter has no right to 
proceed to execution in the suit contrary to the plaintiff’s order, 
for the purpose of securing a fund out of which the costs may 
be paid ( 2 :), much less could he attain his object by means of 
(‘xecution against the person of the defendant; who, if he Avere 
already in the custody of the sheriff, could not be detained («) 
in satisfaction of the lien after payment or release, Avhether 
collusive or otherwise, of the debt for Avhich he was taken in 
execution, though the attorney had given notice to the client 
not to discliarge the defendant Avithout his consent. 

The proper remedy of the solicitor, in such a case, is to 
apply to the equitable jurisdiction of the court in which the 
action was brought, and which may make an order against 
both plaintiff’ and defendant, for repayment of the costs to the 
extent of the lien (5). Or the solicitor may proceed to recoA^er 
his costs against the person Avho has paid the money under the 
collusive arrangement (c); or if a security have been given for 
the amount, it may be ordered to be delivered to the solicitor, 
that he may take his costs and hold the balance for the person 
entitled (d). 

But the solicitor must be able to show that everything has 
been rightly done; for otherAvise, as for instance if he sued Avith- 
out authority, the court will give him no assistance (e). And 
he must earn his equitable remedy by doing Avhatever, under the 


(y) But if a person who holds a fund 
for those entitled states that he cannot 
nttond to a notice unless prevented from 
paying it over by legal process, the 
attorney must not rest u]>on his nofice, 
hut must take proceedings to secure the 
fund. (Townsend v. Keade, 4 L. J., 
N. S., Ch. 233.) 

(z) Games, Exp., 3 H. & C. 294. 

(a) Martin v. Francis, 2 B. & Aid. 

402; Marr Smith, 4 id. 466; Pyne 
r. Erie, 8 T. R. 407 ; Barker r. St. 
Quentin, 12 M. & W. 441; Langley r. 
Headland, 19 C. B., N. S. 42; 11 Jur., 
N. S. 431. 


(&) See Welsh r. Hole, Dougl. 238; 
Ormerod r. Tate, 1 East, 464; Head v, 
Dupper, 6 T. R. 361; Barker v. St. 
Quentin, 12 M. & W. 441; 13 L. J., 
N. S., Kx. 1 44 ; White v. Pearce, 7 Hare, 
276. The affidavit should show the 
amount claimed. (Davies v, Lowndes, 
3 C. B. 823.) The same mle existed in 
favour of the proctor in the Admiralty 
Court. (Araminta, Swab. Ad. 81.) 

(c) Swain Senate, 2 Bos. & P. 
N. R. 99. 

(rf) Gould <?. Davis, 1 O. & J. 413. 
(f) Abbott r. Rice, 3 Bing. 132. 
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circumstances, may be equitable on his part. Where therefore 
the debt was released to the defendant upon condition of his 
giving up to the plaintiff the pawn tickets of pledged property, 
the court refused to order the delivery of that property to the 
attorney after it had been redeemed by tlie plaintiff, unless the 
attorney would repay the plaintiff the redemption money (/). 

While the sum agreed to be paid as a compromise is unpaid, 
the court, without otherwise . disturbing the arrangement, will 
direct the defendant to pay the plaintiff’s solicitor so much of 
as will satisfy the lien (ff). 

The lien will not prevent the interference of the court where 
a defendant is entitled to relief from the verdict against him on 
the ground of the claim of the plaintiff’s solicitor upon the judg- 
ment for costs, the lien being at an end where the client either 
by his own act or by the act of the law and without collusion, is 
deprived of the means of further enforcing his claim against the 
opposite party (A). 

In equity the client’s right to set off(?) whatever may bo 
due from him to the opposite party against the fund recovered, 
is not affected by the lien, it being considered that the lien only 
binds that which is ultimately found due to the client (A) ; but 
this rule did not apply to the set-off of the costs of different 
suits in equity, and still less to the set-off* of costs in equity 
against costs at law (Z). 

In consequence of a diversity in the practice of the different 
courts of law upon this point, it was ordered by one of the 
General Rules (m) that no set-off of damages or costs between 
parties should be allowed to the prejudice of the attorney’s 


(/) Langlej t?. Headland, 19 C. B., 
N. S. 42. 

(ff) Lowndes v. Davies, 3 C. B. 808; 
Slater 17. Mayor of Snnderland, 33 L. J., 
N. S., Exch. 37. 

(h) . Symons v, Blake, 2 Cr. M. & R. 
416. 

(i) As to the right of set-oif, see 
•Tudicature Act, 1873, s. 24, and Orders 
XIX. rule 3, and XXII. rule 10. 

(A) Per Lord Eldon, Taylor v. Pop- 
ham, 16 Yes. 72; Bawtree v. Watson, 


2 Keen, 713; 7 L. J., N. S., Ch. 183 ; 
sei! Rhodes, Exp., 16 Yes. 639; Yerity 
u. Wyld, 4 Dr. 427. But see Bailey t*. 
Birchall, 2 H. & M. 371. 

(l) Smith f7. Brocklesby, 1 Anst. 61 ; 
Wright V. Mudie, 1 Sim. & S. 266; 
Collett V. Preston, 16 Beav. 468. 

(m) No. 63, Hil. T. 1868, following 
No. 98, Hil. T. 1832. For the practice 
under this rule, see Archbold’s Practice 
by Prentice, ed, 12, 140—142. 
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lien for costs in the particular suit against which the set-off is 
sought. But interlocutory costs in the same suit awarded to 
the adverse party may be deducted. 

234. Where judgments obtained in different actions, or on 
a single award under a reference of different actions, are 
sought to be set off against one another, the lien, which 
does not extend beyond the costs in the particular cause, 
is protected by the general rule to the full extent of the right 
as it existed before the rule, from being prejudiced by the set- 
off (7i). And to such cases only the rule applies, not to cases 
of set-off between parties to the same suit. Therefore, where 
in an action against two, they severed, and appeared by dif- 
ferent counsel and attomies, and the plaintiff succeeded against 
one, but failed against the other, the costs of the latter defen- 
dant were ordered to be set off against the damages and costs 
recovered by the plaintiff against the fonner, though the effect 
was to defeat the lien of the plaintiffs attorney (o). 

The lien of the attorney upon a judgment being considered 
in the courts of law, where non-possessory liens were not recog- 
nized, as nothing more than a right to the protection of the 
court when in danger of losing his costs by the act of his 
client, it was held that the plaintiff in an action could not avoid 
a set-off claimed by the defendant, on the ground that the 
])laintiff ’s attorney had a lien for his costs on the debt which 
the plaintiff was seeking to recover, and that the plaintiff was 
suing as trustee on his behalf ( 7 / )• But in Chancery it was 
held that the lien of the solicitor was of such a substantial 
nature, that his client was a trustee for him ; and that the costs 
in respect of which the lien was claimed, could not in conse- 
quence be set off against a debt due from tlie client (ry), 

(n) Stephens r. Weston, 3 B. & C. 1 Bing. N. C. 613; Hawlings v. 'Sewell, 
635; Watson v. Maskell, 1 Bing. N. C. 7 Sc. 2510. 

306; 1 Sc. 668; Domett v. Helyer, (7/) Mercer i?. Grarcs, L. R., 7 Q. B. 

2 Dow, P. C. 640. 499. 

( 0 ) Lees V. Reffitt, 3 Ad. & El 707, (7) Clelaud, £xp., L. R., 2 Ch. 608. 

following George e. Elston, 1 Sc. 618; 
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Of Maritime Liens. 

236. Tilt} maritime law, like the civil law upon which it is 
founded, admits the validity of a lien without possession; and if 
reasonable diligence be used and the proceeding be bona fide^ 
such a lien may be enforced into whose soever possession the 
property subject to it may come (r). By it in addition to his 
personal remedy against the owner (.v), the mariner has a lien 
for his wages upon the ship, which he may secure by arresting 
it (f), and upon the fi-eight, if any be earned, but not upon 
the cargo or the money received in respect of its insurance ; 
nor upon any other ship than that in which he performed his 
services (?/). Salvors have also a lien upon the ship for the 
reward of tlieir labours ; and the like privilege is given to 
demands for pilotage and towage, upon the equitable principle 
that the owner of the ship shall not profit by the exertions of 
those by whom his property has been saved or made profitable 
without making a due recompense (x). 


236. But, independently of the statute law, neither the 
master of the ship for his wages, nor he, nor any other 
creditor (unless a possessory lien can be established), in respect 
of advances for the fitting, repairs or other uses or necessities 
of the ship, or for premiums paid by the master for procuring 
cargo, are entitled by the law of England to any lien upon 
the ship (y) ; although such liens were and are recognized by 
the civil law (z), and by the laws of those countries which have 
adopted it. 


(r) Harmcr v. Bell, Bold Buccleugh, 

7 Moo. P. C. 267; Tathara, app. An- 
dree, resp., 1 Moo. P. C., N. S. 386; 
9 Jnr., N. S. 1019; Europa, B. & L. 
89. 

ii) Dnncan v. Benson, 1 Kxch. 537; 

8 id. 644. 

(t) The Nicolai Heinrich, 17 Jur. 
329. 

(tt) Jnlindnr, 1 Sp. 71. 

(a*) Dowthorpe, 2 W. Bob. 73; 
liouisa Bertha, 14 Jnr. 1007; Linda 
rior, 4 Jur., N. S. 171; Lad}' Durham, 


3 Hag. Ad. 196. 

(y) Wilkins t*. Carmichael, Dongl. 
97; Buxton r. Snee, 1 Ves. 154; Wat- 
kinson v. Baniardiston, 2 P. W. 367; 
Smith V. Plummer, 1 B. & Aid. 575; 
Hussey r. Christie, 13 Ves. 594; 9 
East, 426 ; Neptune, 3 Knapp, 94 ; 
Pacific, 10 Jur., N. S. 1110; B. & L. 
243; £kio,L. B., 1 Ad. 353. 

(z) Abbott on Shipping, 142, 149; 
Colquhoun, Sum. Bom. C. L., § 1480; 
Stainbank f. Penning, 15 Jur. 1082; 
per Jervis, C. J. 
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Yet even by our law, if the master, as the owner’s agent, 
had made a special contract for the use of the ship, in a manner 
which necessitated an outlay upon it, the matter miglit be 
treated as one between principal and agent (204) ; and the 
owner and his mortgagees, either admitting the agency or not 
repudiating the contract, would not be allowed to take the bene- 
fit without bearing the burthen. The master, therefore, in such 
a case has been held entitled to a lien on the ship and on the 
money produced by the contract for his outlay and indemnity 
against all liability incurred in the transaction (a). 

237. And by the act 7 & 8 Viet. c. 112, s. 16, and the yet 
larger provisions in favour of the master contained in the 
Merchant Shipping Act, 1854, 17 & 18 Viet. c. 104, s. 191, 
every master of a ship has, so far as the case permits, the same 
rights, liens and remedies for the recovery of his wages, whicli 
by the latter statute, or by any law or custom, any seaman not 
being a master has for the recovery of his wages. This pro- 
vision relates only to claims for the master’s wages against the 
owner and his property, and does not alter the relation between 
master and seaman (b ) ; and as both masters and seamen were 
still left without any remedy in the Admiralty Court for wages, 
when the wages w^ere due under a special contract, the Admi- 
ralty Court Act, 1861 (c), gave to the High Court of Admiralty 
jurisdiction over any claim by a seaman of any ship for wages 
earned by him on board the ship, whether due under a special 
contract or otherwise, and also over any claim by the master 
of any ship for wages eanied by him on board the ship, and for 
disbursements (d) made by him on account of the shi}> ; with a 
proviso that the plaintiff shall not be entitled to costs where he 
shall not recover £50, unless the judge shall certify that the 
cause w^as a fit one to be tried in the court. 

The Court of Admiralty, therefore, having before the act of 

(a) Bristow r. Whitmore, 9 IT. L. C. (^d) Mary Ann, L. R., 1 Ad, 8. The 
.891; S. C., 1 Johns. 96; 6 Jnr., N. S. 29; word “ disbursements’* does not include 
8 id. 291; 4DeG. &J. S25. mere liabilities for wages or neces- 

{h) Salacia, 9 Jur.. N. S. 27. sarics. (Chieftain. B. A L. 104; S2 

(c) 24 Viet. c. 10, 8. 10, L. J., N. S., P. M. & A. 106; Edwin, 

33 id. 197; B. & L. 281.) 
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1861 (/) jurisdiction to deal with these matters in certain cases^ 
viz., with master’s wages where not fixed by special contract, 
and with all unsettled accounts, including therefore disburse- 
ments by the master, where a set-off or counterclaim was set up 
to his claim for wages (//), and recognizing in those cases the 
existence of a maritime lien, the present Admiralty jurisdiction 
of the High Court is considered to be empowered by the act of 
1861 to enforce a maritime lien in like cases arising under the 
extended jurisdiction created by the act of 1861 ; but a maritime 
lien is held not to arise merely by force of the statutory powder 
to enforce claims by proceedings in rem (A). The master’s lien 
for services and disbursements is not affected by the circumstance 
that the possession of the vessel at the time when they were given 
and made was fraudulent, if he were not privy to the fraud (i) ; 
or by his being part owner of the ship (A). 

238 . The act of 1861 has also given jurisdiction to the Ad- 
miralty Court, now vested in the Admiralty division of the High 
Court, over claims for the building, equipping or repairing of 
any ship, if at the time of the institution of the cause the ship 
or the proceeds thereof are under the arrest of the cotirt (/) ; 
and over claims for necessaries supplied to any ship elsewhere 
than in the port to which the ship belongs, unless it be shown to 
the satisfaction of the court that at the time of the institution of 
the cause any owner or part owner (m) of the ship is [was?] 
domiciled in England or Wales, but with a proviso that if the 
plaintiff do not recover £20 he shall have no right to costs, 
charges or expenses incurred in the cause, unless the judge 
shall certify that the cause was a fit one to be tried in the 
court (w). 

(/) By the act of 1864, s. 191. (m) 1. e.^ owner or part owner when 

(g) The mortgagee, like the owner, the supplies were furnished. (Ella A. 

was bound to go into the account if he Clark, 9 Jur., S. 312; B. & L. 32.) 

claimed deductions from the wages. (w) Sect. 6. This only applies to 
(Caledonia, 2 Jur., N. S. 48.) British and colonial ships, and does 

(7i) Mary Ann, L. R., 1 Adm. 8; not supersede s. 6 of 3 A 4 Viet. c. 65, 
35 L. J., Adm. 6. which gives jurisdiction in cases of 

(i) Edwin, .33 L. J., F. M. & A. supplies to foreign ships, both in 

197; B. & L. 281. English and colonial ports. (Ella A. 

(h) Feronia, L. R., 2 Ad. 65. Clark, supra; Wataga, Swab. 165.) 

(/) Sect. 4. 
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239. The jurisdiction is also given over any claim by the 
owner, consignee or assignee of any bill of lading of any goods 
carried into any port in England or Wales, in any ship, for 
damage to the goods or any part thereof by the negligence, 
misconduct or breach of duty or contract on the part of the 
owner, master or crew of the ship ; unless it be shown that at 
the institution of the cause any owner or part owner of the 
ship is domiciled in England or Wales ; with a like proviso as 
to costs as in the case of the claim for necessaries {o). 

The court also has jurisdiction over any claim for damage 
done by any ship (p). 

Tried by the rule applied to the master’s wages and dis- 
bursements in the case of The Mary Ann cited above, it 
sippears that there is a lien under the act of 1861 for seamen’s 
wages, though not fixed by special contract, and for damage to 
the ship ; but for building, equipping or repairing a ship, or 
for necessaries supplied to her, or for damage to the goods, no 
maritime lien but only a statutory remedy against the res (y). 

The act of 1861 confers no jurisdiction over claims for 
repairs and necessaries done and supplied to a foreign ship in 
a foreign port (r). 

240. The consignee of the ship and cargo has a lien on 
tlie proceeds of the cargo for what he has laid out to enable 
the ship to proceed on her voyage. And even one who is not 
a consignee, but has made such an advance bona fide, and 
with the sanction of the owner of the cargo, who thereby 
obtains the benefit of the advance, is entitled to a lien on the 
proceeds of the cargo if he can arrest them before they come 
to the hands of the shipper, subject to proper deductions in 
favour of the consignee, and the lien will extend to all loss 
and damage arising from a breach of contract by the consignor 
to consign the ^jargo to him; but not to any commission or 

(o) Sect. f>. Troubadour, L. R., 1 Ad. 802 j John- 

(p) Sect. 7^ son v. Black, Two Elleua, L. R., 4 

{q) See Gnstaf, 31 L. J., N. S., Ad. F. C. 161. 

207, 660; Pacific, Bro. & L. 243; (r) India, 9 Jur., N. S. 417. 
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profit which might have been earned in respect of the con- 
signment if it had been so made (s). 

The o'wners of cargo sold for the necessities of the ship have 
no lien upon the ship for the amount of their loss, which is the 
subject of general average (t); nor does the right to general ave- 
rage contribution after adjustment give the owner of the cargo 
any lien under the maritime law, unless, by reason of the posses- 
sion of the cargo, it can be maintained as a possessory lien (m). 


241. There is a statutory lien upon any ship or boat 
stranded or otherwise in distress on the shore of any sea or 
tidal water within the limits of the United Kingdom, for a 
reasonable amount of salvage and expenses properly incurred 
in assisting, or saving the lives of the persons belonging to or 
the cargo or apparel of such ship or boat, or any portion there- 
of, or in the salvage of any wreck saved by any other person 
than a receiver of wreck within the United Kingdom (r) (1061 ). 


242. There is also a lien upon a ship and freight for the 
amount of the damage, which wrongfully, that is, by the fault 
of those in charge of it, docs injury to another ship (x). Inde- 
pendently of the statute law the ship owner was also per- 
sonally liable to the whole amount of such damage. But fol- 
lowing the example set by several foreign nations in narrowing 
this liability, it has been enacted (y) that the owners of any 
ship, whether British or foreign, shall not in cases where all or 
any of the following events occur without their actual fault or 
privity, that is to say, 

(1.) Where any loss of life or personal injury is caused to 
any person being carried in such ship ; 


(j») Young V, Noill, 32 Beav. 629; 9 
Jur., N. S. 976. 

(<) La Constancia, 2 W. Rob. 487. 
(w) North Star, 1 Lush. 46; Cleary 
V, M‘ Andrew, 2 Moo. P. C., N. S. 216. 

(r) Merchant Shipping Act, 1864 
(17 & 18 Viet. c. 104), 8S. 468, 469; 
and see 26 & 26 Viet. c. 63, I'arts 
VIII., IX. 


(4?) Aline, 1 W. Rob. Ill; Ilarmcr 
r. Bell, Bold Bnccleugh, 7 Moo. P. C. 
267; Knropa, 9Jar., N.S.699; 2 Moo. 
P. C., N. S. 1 ; B. & L. 89. 

(y) Merchant Shipping Amendment 
Act, 1862 (26 & 26 Viet. c. 63), s. 54; 
substituting the present provisions for 
those of the Merchant Shipping Act, 
1864 (17 & 18 Viet. c. lOI), s, 604. 
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(2.) Where any damage or loss is caused to any goods^ 
merchandise or other things whatsoever on board 
any such ship ; 

(3.) Where any loss of life or personal injury is by reason 
of the improper navigation of such ship as aforesaid 
caused to any person carried in any other ship or 
boat ; 

(4.) Where any loss or damage is by reason of the improper 
navigation of such ship as aforesaid caused to any 
other ship or boat, or to any goods, merchandise or 
other thing whatsoever on board any other ship or 
boat ; 

be answerable in damages in respect of loss of life or personal 
injury, either alone or together with loss or damage to ships, 
boats, goods, merchandise or other things to an aggregate 
amount exceeding £l/> for each ton of their ship’s tonnage, nor 
in respect of loss or damage to ships, goods, merchandise or 
other things, whether there be in addition loss of life or per- 
sonal injury or not, to an aggregate amount exceeding £8 for 
each ton of the ship’s tonnage, such tonnage to be the regis- 
tered tonnage in the case of sailing ships, and in the case of 
steam ships the gross tonnage without deduction on account 
of engine room. 

Interest is payable from the date of the collision when the 
ship is in ballast, and from the natural termination of the voyage 
when freight is payable (^r). 

243. This statute being expressly made applicable to any 
ship, whether British or foreign, follows a British ship into all 
seas, and applies to all foreign ships in British waters; but 
will not avail British ships in foreign countries, nor, it is said, 
foreign ships before British courts, in case of damage on the 
high seas beyond the jurisdiction of the British legislature («). 

Under the act of 1854, where the damage was caused by a 
British to a foreign ship within three miles of the British coast, 

(«) Straker v. Hsrtland, 2 H. & M. N. S. 471; S. C., Amalia, 9 Jor., N, 8. 
670; 10 Jur., N. S. 1143. 1111; Maelach, Shipping, Suppl. 36. 

(a) Cail V. Papayanni, 1 Mo. P. C, 
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the former was (i) entitled to the benefit of the act. But a 
foreigner could not be relieved in respect of damage done on 
the high seas to a British ship (c\ nor it seems could a British 
ship whicli had damaged a foreigner ; nor could one foreigner 
claim the benefit of the act against another (d). 

244, In accordance with the construction (<?) put upon one 
of the former statutes for limiting the ship owner’s liability, the 
value of the ship will under ordinary circumstances be ascer- 
tained by valuation and appraisement, and not by making a 
deduction from the prime costs proportioned to the age of the 
ship ; and the value is taken to be the price for which the ship 
might have been sold, immediately before the occurrence of the 
damage (/): not reducible by the disbursements and fees inci- 
dental to the sale (ff), nor by the value of the injury which has 
been received in the collision by the oiffending ship herself (A), 
the owner of which is still liable, though she founders in con- 
sequence of the accident (i). His liability, however, is not 
increased by reason that bail has been given for the ship beyond 
her ascertained value (A). 

246* In the valuation of the ship must be included the 
value of her appurtenances, such as chronometers (IJ (32), and 
whatever is on board for the object of the voyage and adven- 
ture on which she is engaged, whether it be warfare,, convey- 
ance of passengers or goods, or fishery; the nature of which 
last pursuit (recompensed as it is by cargo and not by freight), 
brings within the rule the stores and implements provided for 
capturing the fish, and for bringing home the produce (m). 

(if) General Iron Screw Collier Co. 726. 
r. Schurinann, 1 Jo. & H. 180. W Mary^ Caroline, 8 W. Rob. 101. 

(c) Wild Ranger, 9 Jur., N. S. 134. (i) Brown v. Wilkinson, 16 M. & W. 

(d) Cope V, Doherty, 4 K, & J. 367; B?!. 

2 De G. & J. 614. (ft) Richmond, 8 Hag. A. R. 431; 

(e) Dobree v, Schroder, 2 M. & C. Mary Caroline, supra. 

489; 63 Geo. 3, c. 159. (0 Maclach. Shipp. 287, sc., because 

(/) Wilson V. Dickson, 2 B. & Aid. they pass by assignment of ship, her 
2; Cannan v. Meabum, 1 Bing. 466; tackle and appurtenances. (Langton 
African Steam Ship Co. v. Swanzy, 2 v, Horton, 6 Jur. 910.) 

K. & J. 660. (w) Dundee, 1 Hag. A. R. 109 ; 

(p) I^eycester v. Logan, 4 K. & J. S. C., Gale r. Laurie, 5 B. & C. 156. 
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246. Under the act of 1854, which measured the liability 
of the owner by the value of the ship and freight, the freight 
included (w) the value of the carriage of* any goods or mer- 
chandise belonging to the owners of the ship ; passage money; 
and the hire due or to grow due under any contract ; except 
only such hire, in the case of a ship hired for time, as might 
not begin to be earned till the expiration of six months after 
the loss or damage. 

Under a fomrier statute (n), the words of which were ^^the 
freight due or to grow due for and during the voyage which 
may be in prosecution, or contmeted for at the time of the 
happening of such loss or damage,” it was held (p), that 
freight for that voyage, whether paid in advance or not, was 
included : but only (y) that which under the circumstances 
was or might have been earned by the particular voyage, and 
not all which might have been earned if the ship had met with 
no disaster. 

247. The construction of the 5()4th section of the act of 
1854, as regarded the extent of the liability, was that in cases 
of loss of life or personal injury it extended to the sum of £I5 
per registered ton(r); and the valuation was made on the 
same principle, where damage had happened both to persons 
and goods, for tlie purpose of assessing the compensation for 
the former : but where these demands were settled, the ship 
was only estimated at her actual value for the purpose of 
calculating compensation in respect of the damage to the goods, 
notwithstanding the occurrence of the personal injury. In 
cases where both claims arose the owners of the goods, upon 
the principle of marshalling, were entitled to have all demands 
in respect of the personal injury satisfied as far as possible out 
of the excess, if any, of the fund available for them, beyond the 

(«) Merchant Shipping Act, 1854, (p) Wilson r. Dickson, 2 B. & 

8. 605. Aid. 2. 

(p) 63 Geo. 3, c. 169, repealed by the iq) Cannan v. Meaburn, 1 Bing. 466. 

Merchant Shipping Repeal Act, 1864. (r) Glaholm v. Barker, llJar., N. S. 

434. 
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actual value which alone would be available for the owners of 
the goods 

248. The liability arises in respect of every loss of life, 
personal injury, or loss of or damage to goods arising on 
distinct occasions, to the same extent as if no other loss, injury 
or damage had arisen {t). 

249. The lien could only be enforced in the ' Court of 
Admiralty (tt); but the act provided (or) that the benefit of the 
statute might be obtained by the ship owmer against whom 
claims are made or apprehended in respect of liability for loss 
of life, personal injury or damage, by proceedings in the Court 
of Chancery (y) in England or Ireland, the Court of Session 
in Scotland, or any competent court in a British possession, 
to determine the amount of the liability and make a rateable 
distribution among the claimants; and for this purpose the 
courts were empowered to stop all actions and suits pending 
in any other courts in relation to the same subject matter, and 
to regulate the proceedings as to the parties, the exclusion ol* 
claimants who do not come within a certain time, the requiring 
security from the owner, and the payment of costs. 

260. The provisions of the act apply, though the adverse 
claimant have obtained a definitive judgment of the Court of 
Admiralty condemning the ship. The Court of Chancery, 
however, could not prevent a person who had obtained such a 
judgment from selling the ship and retaining out of the pro- 
ceeds such costs as he might be entitled to under the order of 
the Court of Admiralty; but would prevent him from obtaining 
more than his rateable share of the proceeds of the sale, and 
for tliat purpose woidd order (z) payment of the balance of the 
proceeds into court. ^ 

(«) Nixon V, Roberts, 1 Jo. & H. (a?) Merchant Shipping Act, 1854, 
739. 8. 514. 

(^) Merchant Shipping Act, 1854, (y) Sec the Jndicature Act, 1873, 

8. 506. 88. 3, 16. 

(w) Harroer v. Bell, Bold Bucclcngh, (z) Leycestor v, r..ogan, 8 K. & J. 

7 Moo. P. C. 267. 440. 



OP POSSESSOBY LIENS. 


177 


861. Maritime liens are not discharged by the sale of the 
ship, but may be enforced against it in the hands of purchasers 
without notice, provided the proceedings be bon& fide and 
taken with reasonable diligence (a). 


Chapter II. Part 2. — Op Possessory Liens, and hebein 
OP Specific and General Liens. 

252. Of tJie NaUtre of Spee^ifie and General Idem, 

268k Of the Lien iff the Vendor of ChatteU. 

271. (V Ide^^^ for Supplier or SorHces under legal Obligations, 

289. Of Idem for Labour upon Chattels, 

815. Of Liens for Debts incurred in Vie course of Trade. 

. 262. Possessory liens req\iire the possession by the creditor 
of the chattels which they are alleged to bind (9). 

Such liens are either specific ov general; the former, which are 
favoured in law (5), enabling the holder of the chattel to retain 
it only until payment of the particular debt which is due in 
respect of the chattel; the latter, which are regarded with 
jealousy by the courts (5), extending to any balance which 
may be due from the owner of the chattel to the person who 
holds it, and arising only by usage or agreement in favour of 
persons who carry on some particular kinds of business. 

Before noticing in detail the different cases in which general 
and specific liens arise, it is necessary to point out certain 
rules by which they are generally affected, and to explain the 
nature and incidents of the possession which is essential to 
their validity, and by the loss or abandonment of which they 
are destroyed (1361). 

268. The property upon which the lien is claimed must 

(a) Harxner v. Bell, Bold Bac- (() Jacobs f.Latoar, per Best, C.J., 
cleugh, 7 Moo. P. G. 267; Enropa, 5 Bing. ISO; Scaiie e. Morgan, 4 M, 
9 Jnr., N. 8. 699; 2 Moo. P. C., N. S. & W. 270 ; Rushforth v. Hadfield; 

1 ; B. & L. 89; Nymph, Swab. 86. 6 East, 519 ; Gladstone v. Birley, 2 

Mer. 401. 

M. VOL. I. N 
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belong to the person against whom it is claimed in the same 
character in which the debt is owing, A banking firm there- 
fore cannot retain a balance due to them from one of the 
partners, to answer a debt due to them from another firm 
of which that partner is a member (c). And if a member of 
a firm give a security upon property to his bankers, for money 
lent to him upon his separate credit, the bankers have no lien 
on the security for the general balance due from the firm 
when tJie firm becomes entitled to the property (rf). 

264. Possession of the property is as essential to the validity 
of a general as of a special lien. So thg,t a vendor may stop 
goods in transitu, if they have not come to the possession of 
the consignee, tliougli in consideration of the consignment the 
latter have accepted bills drawn by the consignor, and have 
paid freight or other charges on the goods (<?). The agreement 
under which he has done so is merely executory and the subject 
of an action. The result will be the same if the consignor, in 
breach of his agreement, consign the goods to another pei’son, 
who transmits them to him who was originally named as con- 
signee, as the agent of the actual consignee (/). But it seems 
that if the goods come to the consignee’s hands, the lien will 
hold in respect of payments and acceptances made before notice 
of the consignor’s death or insolvency, though the goods be not 
received till after that event (^). 

266. To sustain a possessory lien the property must have 
come to the hands of the claimant in the ordinary course of 
dealing, and not for any special purpose, or subject to any 
special legal consequence which may be inconsistent with the 
claim. No lien will arise where the possession was obtained 
without authority, or by fraud, misrepresentation or other 

(e) Watts V, Christie, 11 Ilcay. 646; (e) Kinloch v, Craig, 3 T, R. 123, 

see Ryall v. Rolle, 1 Atk. 166, 184; I 783; 4 Bro. P. C. 47. 

Ves. 348, 373. (/) Brace v. Wait, 3 M. & W. 16. 

(<?) McKenna, Exp., 7 Jar., N. S. (f) Hammonds v. Barclay, 2 East, 
688; 3 1)e G. F. & J. 623. 226 ; bat the consignor’s executors 

confirmed the consignment. 
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wrongful act (A); not even to secure payments made in respect 
of the goods by the person who has so obtained them (i); nor 
where there has been a wrongful detainer, in respect of a claim 
which arose after the detainer became wrongful (A); nor where 
the goods were deposited for safe custody only and without a 
special contract for a lien(/); or for a special purpose or 
subject to a direction to pay the proceeds of the sale to a 
particular account (m). In the case of a banker no lien will 
attach upon exchequer bills delivered to him for tlie special 
purpose of receiving the interest on them and exchanging them 
for new bills (n), though it be usual for bankers to perform that 
duty for their customers ; nor upon securities casually left with 
a banker (o) ; and the mere holding of goods by an agent will 
confer no lien if by the terms of the contract, by his own 
permission, or by legal construction, his possession is that of his 
principal (j»). So if goods be purchased by a factor, and be 
left by agreement in the hands of the vendor, in whose hands 
the principal exercises acts of dominion over them, the pos- 
session is clearly in him, and the factor cannot acquire a lien 
by taking possession after the bankruptcy of the principal ( y). 
Again, possession delivered by a carrier, under the order of the 
shipper given after his bankruptcy, to a factor who has no right 
by special agreement or by possession of the bill of lading or 
otherwise to require delivery, will give the factor no lien though 
the goods were shipped on his account, and even though he 
have accepted bills on the faith of the consignment (r). And 
as to the effect of a contract, if factors sign a special receipt for 
goods delivered to them for sale, by which they undertake to 
pay the proceeds to the principal or his order, the goods if not 


(A) Madden v, Kompster, 1 Camp. 
12; Griffiths v. Hyde, Selw. N. P. 
1390, ed, 11; Taylor o. Robinson, 2 
Moo. 780; Onrsell, Exp., Ambl. 297. 

(1) Lempriere o. Pasley, 2 T. R. 485; 
Ayling v. Williams, 5 Car. & P. 399. 

(A) White, Exp., 2 M. D. & De G. 
486. 

(2) Mnir v. Eleming, D. & R., K. 
P. C. 29; see Haitop v. Hoare, 3 Atk. 
44-47; Walker o. Birch, 6 T. R. 258; 


Cullen, Re, 27 Bear. 61, 

(tn) Holroyd v, Griffiths, 3 Dr. 428. 

(n) Brandao v. Barnett, 12 Cl. & F. 
787 ; Leese v, Martin, L. R., 17 £q. 
224. 

(o) Lucas V, Dorrien, 7 Taunt. 278. 
ip) Hoggard v, Mackenzie, 26 Bear. 

493; 4 Jnr., N. S. 1008. 

(q) Taylor v. Robinson, 2 Moore, 
730. 

(r) Nichols e. Clent, 8 Price, 647. 


n2 
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sold must be returned to the principal («). But a Hen may 
arise if the chattel be allowed to remain in the hands of the 
depositee after failure of the special purpose for which it was 
delivered (f). 

266. Neither the possession which is necessary to support(tt), 
nor that which is sufficient to defeat (x) a Hen, need be of a 
corporal kind (1396). The principal may have a Hen by 
virtue of the possession of his agent (y) ; and the lien will arise 
if the goods have been received, and an act of ownership 
exercised, as by paying for ivarehouse room or taking samples, 
measuring and marking the goods or expending money in 
labour on them. But the possession is not considered to be 
vested in a factor by the mere payment by him of freight (^r). 
The right of possession conferred by a possessory Hen will 
support an action founded upon an alleged ownership in the 
person claiming the lien (a). 


267. The possession must be continuous (1361); there can, 
therefore, be no Hen where by the nature of the contract between 
the owner of the property and the holder, it is received subject 
to the owner’s right of disposition. Hence the agister of cattle, 
not having entire possession of them, cannot retain them (A) in 
respect of the agistment ; nor the stable keeper horses left in 
his charge, for their keep, or for labour or money bestowed 
upon them, though at the owner’s request (c), for he takes them 
upon the terms that the owner is to have the control and right 


(«) Walker v. Birch, 6 T. R, 268. 

(t) Pemberton, Exp., 18 Ves. 282. 

(u) Bull V. Faulkner, 2 De G. & S. 
772. 

(a?) Wright v, Lawes, 4 Esp, 82; 
Cooper V. Bill, 3 H. & C. 722; 34 L. J., 
Ex. 161. 

(^) See Belcher v. Oldfield, 6 Bing. 
N. C. 102; 8 Scott, 221. 

(e) Kinloch v, Craig, 8 T, R. 123, 
788. It waa held that a shipwright, 
whose graving flat was attached and 
floated close to the ship, to enable his 
workmen to repair her, and who had 


tools and materials on board, had not 
sufficient possession to support a lien. 
(Scio, L. R., 1 Adm. 353.) 

(a) Legg V. Evans, 6 M. & W. 36; 
Rogers v, Kennay, 9 Q. B. 592. ' 

{b) Chapman v, Allen, Cro. Oar. 
271 ; Jackson v. Cummins, 5 M. & W. 
842; Hobby v. Ruell, 1 Car. & K. 716. 

(e) Chapman v, Allen, Cro. Car. 271 ; 
Wallace e. Woodgate, 1 Car. & P. 676; 
Bevan v. Waters, 3 id. 620; Judson r. 
Etheridge, 1 C. & M. 743; Orchard v. 
Rackstraw, 9 C. B. 698. 
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of possession and use at his pleasure, which is inconsistent with 
the nature of a lien. This reason, however, will not affect the 
lien of an innkeeper, to whose stable a horse is brought by a 
guest, and occasionally removed by him for his use or pleasure 
with the intention of returning it ; because the original contract 
under which it was left is presumed to continue unless there is 
evidence that it has been changed {d) 

268. It w^as formerly considci’ed that there could be no 
lien wdiere a special contract w^as made for a reasonable or 
absolutely fixed price for the w'ork or other consideration in 
respect of which the lien was claimed («*). But it has long 
been established, that a lien may arise under such a special 
agreement, as wx‘11 as where the contract to pay a reasonable 
price is only implied, provided the special agreement contain 
no stipulation which is inconsistent with the nature of a 
lien(/). Such a stipulation is found in the contract made 
with a livery stable keeper for the care of a horse, which is 
to be delivered to the o^vner for his use whenever he may 
recjuire it. So it is where chattels are sold for payment at a 
future time. ** If I buy of you a horse for 20^.,” says 
Haydon, J., you retain the horse till you be paid the 20s. ; 
but if I am to pay you at Michaelmas next ensuing, you may 
not detain the horse until you be paid”(^). Because on the 
sale of a chattel, where no day of payment is fixed, payment 
of the price and delivery are concurrent acts; but where a 
future day is fixed for payment, the vendor not keeping pos- 
session can have no lien. 

An implied contract to pay a reasonable sum for a service, 
which it has been attempted by firaud to obtain mthout payment, 
will be raised by law, and w ill carry a lien (A), 


(«I) Allen V, Smith, 12 C. B., N. S. 
f»38; 6 L. T., N. S. 459; 9 Jar., N, S. 
230, 1284. 

(e) See Brenen r. Carrint, Bac. Abr. 
Trorer, E. 

(/) Chase v. Westmore, 5 Mau. & S. 
180; Crawshay v, Homfray, 4 B. & 
Aid. 50; Scarfe v. Morgan, 4 M. & W. 


270; per Gibbs, C. J., in Ilntton r. 
Bragg, 7 Taunt. 18; gee Jones v, 
l*eppercome, Job. 480; 28 L. J., Ch. 
168. 

(ff) Hostiler, acc. ear le cas, cited 
Tear Book, 6 Edw. 4, E. T., No. 20. 

(A) Rnmsey e. North Eastern Rail. 
Co., 14 C. B., N. S. 641. 
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269. Where the holder of property holds it as agent for 
another^ who claims a lien, he must be able to show an 
authority for doing so 5 if he cannot, the other will lose his 
lien for want of possession ; and the actual holder having 
no lien will be responsible, if after demand he part with the 
goods to the creditor. He cannot detain them by virtue of 
a mere authority froin the latter to receive payment of the 
debt (A). 

260. A lien may arise against the owner of a chattel by the 
act of an agent done within the scope of his authority, as where 
a tailor receives from a servant cloth for liveries; although the 
agent could not acquire a lien by paying the debt ( 2 ). 


261 . A lien does not attach upon documents or other chattels 
in the hands of a person as officer of a court of justice ; such as 
the records of court in the hands of a clerk of assize (A) ; pro- 
ceedings in bankruptcy in the hands of a clerk of enrolments (Z) ; 
of the solicitor in the bankruptcy (m) ; or in the hands of the 
bankrupt’s solicitor («) ; or on the books of account of a bank- 
rupt ( 0 ) ; or upon a dividend on his estate in the hands of the 
trustee (p) ; or upon his estate in the hands of a receiver or 
manager in the bankruptcy (y); or upon his certificate (r) ; or 
upon his papers delivered after an act of bankruptcy to bis 
solicitor (s). 

So the solicitor of the official liquidator of a joint stock 
company has no lien for his costs upon the proceedings in the 
winding-up (Z); nor tlie commissioners upon a commission of 
partition (u) ; though barristers have been held to be justified 


(k) Grove, Exp., 3 Bing. N. C. 304. 
(i) Hnasey Christie, 9 East, 426, 

per Lord Ellenborough. 

(jfe) The King v, Bary, 1 Leach, 
Cr. Ca. 201; 1 Dongl. 194, n. 

(l) Sandison, Exp., 19 Yes. 161; 1 
Bose, 275. 

(m) Anon., 1 Bose, 207. 

(n) Hardy, Exp., 1 Bose, 895. 
Where the bankruptcy has been super- 
seded, ^uery, see Shaw, Exp., Jac. 
270. 


( 0 ) General Buies in Bankruptcy, 

1870, rule 110. 

(/f) White, Exp., 1 Atk. 90. 

(jf) General Buies in Bankruptcy, 

1871, rule 3. 

(r) Anon., 1 B. & M. 830. 

(a) Ijee, Exp., 2 Yes. jun. 285. 

(t) Union Cement, Ac. Co., L. B., 
4 Cli. €27. 

(«) Young V. Sutton, 2 Y. & B. 
365. 
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in refusing to produce evidence taken under a commission, until 
payment of their fees (x). There can also be no lien upon an 
original will (j /) ; or upon the certificate of registry of a British 
merchant ship (z). 

202. A possessory lien does not extend to charges for holding 
the chattel during its detention by virtue of the lien («). 

263. The possessory lien upon money, as distinguished from 
the lien upon other personal chattels, is divisible, and extends 
only to so much of it as equals the amount of tlie debt (6). 


Of General Liens. 

264. In certain trades, in which it is usual for advances to 
be made by the agent to the principal, the right to a general 
lien has been long established and is admitted without further 
proof (e). But in no others is it allowed witliout strict evidence 
of general usage or course of dealing, or of special agreement ; 
to which a general resolution by persons claiming the lien, that 
they will only receive the goods of those who deal with them 
subject to the lien, is equivalent as against persons who have 
notice of the resolution ; at least in tliose cases in which it is 
optional wdth the person insisting upon the lien to receive the 
goods, and not compulsory as in the case of an innkeeper (rf) : 
but the lien will not be extended beyond the strict terms of tlic 
notice (e). 

Nor in those cases in which this form of lien is judicially 
recognized is it sufficient that the claimant follows the trade of 
which the lien is admitted to be a privilege. It is also necessary 


(x) Smith V. Hrtllen, 2 Post. & F. 
67tS; Peters v. Beer, 14 Beav. 101; 16 
Jur. 1024. 

(y) Georges v. Georges, 18 Ves. 294; 
Lord V. Wormleighton, Jac. 580 (as to 
solicitor), per Lord Eldon ; Batch v, 
Symes, T. & R. 87; see Law, Exp., 2 
A. & E. 45. 

(ir) Merchant Shipping Act, 1864, 
17 & 18 Viet. c. 104, 8. 60. 

(fl) British Empire Shipping Co. v. 


Somes, E. B. & E. 353; 8 H. L. C. 
338; 80 L. J., N. S., Q. B. 229. 

(5) Miller v, Atlee, 3 Ex. 799, per 
Pollock, C. B. 

(c) Bock V. Gorrissen, 7 Jar., N. S. 
81; 2 De G. P. A J. 434. 

(d) Kirkman «. Shaweross, 6 T. B. 
14. 

(d) Cumpston v. Ilaigh, 2 Bing. N. 
0. 449; 2 Sc. 684, 
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that in the very transaction out of which tlie claim arises he 
shall have acted in the favoured character. So that if a person, 
who acts both as a factor and an insurance broker, effects a 
policy for a firm with which he has had transactions in both 
characters, and the evidence shows that he effected it as an 
insurance broker, he cannot claim for a general balance due to 
him as a factor (/). And the general lien of a factor does not 
extend to a debt for the purchase-money of goods sold by him 
to the employer before the employment as factor (^) ; because 
the demand did not arise out of a course of dealing in that 
relation. 

If a general usage be shown that a lien for a general balance 
shall be enjoyed by a particular trade, all who deal with persons 
following that trade are supposed to contract on the footing of 
the general practice, and to adopt the general lien into the pai - 
ticular contract (A). 

The goods upon which the lien is claimed must also be within 
the terms of the agreement, construed according to the general 
law concerning liens. Where it was agreed that all goods ** on 
hand” should be subject to a lien for a general balance, it was 
held that goods deposited with the claimant to be used by 
the owner in the process of manufacture were not subject to the 
lien ; which was confined to those upon which the labour of the 
claimant was employed (z). . 

The general lien will cover a debt, the direct remedy for 
which has been barred by the Statute of Limitations {j). 

866. The rights of strangers cannot be affected by a general 
lien (A). A warehouse keeper therefore cannot claim a lien 
on goods housed in his warehouse for and in the name of 
(but not necessarily belonging to) the persons by whom the 
warehouse keeper is employed, for balances due from them ; for 

(/) Dixon V. Stansfield, 10 C. B. (i) Cninpston v. Haigh, 2 Bing. N. C. 
398. 449: 2 Sc. 684. 

(p) Houghton 17. Matthews, 3 B. & P. . (j) Speers v. Hartley, 8 Esp. 81; 
485. Morse v. Williams, id. 418. 

(/i) Rnshforth t7. Hadfield, 6 East, (Jk) Oppenheim e. Rnssell, 3 Bos. & 
519, per Lord EUenborongh. P. 42;. Wright Snell, 5 B. &. Aid. 

350. 
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by such a custom the goods of foreign merchants would be- 
come liable to the private debts of the factor, previously 
incurred, in respect of goods of other persons, and to an 
unlimited extent (/). The like has been held in the case of a 
carrier, as regards a claim for a lien against the true owner of 
the goods, for the general balance due from the factor to whom 
the goods were consigned for sale (m). And if a lien have once 
attached, even a verbal notice of the cesser of interest of the 
owner of the property will prevent its extension against him. 
The lien of a wharfinger was therefore held to be limited to 
charges incurred in respect of goods prior to the date of a 
verbal notice of their sale, though no delivery order had been 
served (/*). 

266 . The deposit of pro])erty as security for a specific part 
of a debt, is inconsistent with a general licn((?); and a con- 
signee who has accepted the consignment cannot set up a 
general lien, in opposition to the positive directions of the con- 
signor for the disposal of the property {p). 

267 . A possessory lien entitles the holder of a personal 
chattel to detain it — 

(1) For the unpaid price of a chattel sold. 

(2) For the cost of supplies furnished, or services rendered, 

in discharge of the obligation imposed by law upon 

persons who follow certain callings. 

(3) For the cost of labour bestowed upon the chattel, and 

whereby its value has been improved. 

(4) For debts incurred in the course of trade between the 

holder of the chattel and the owner thereof. 

(1) Of the Lien of the Vendor of Chattels* 

268 . The lien of the vendor of chattels ( 1367 ) for the 
purchase-money arises out of his original ownership and 

{D Leackhart v. Cooper, 3 Bing. N. (n) Barry v. Longmore, 12 A. & £. 
C.99;7Car.& P.119. 639. 

(w) Wright r. Snell, 5 B. & Aid. {#») Vere, Exp., 4 D. A C. 296. 

350; Richardson v. Goss, 3 B. & P. (p) Frith v. Forbes, 32 L. J., N. S., 

119. Ch. 10. 
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dominion over the property (q\ and is independent of actual 
possession by the vendor, so long as actual possession has not 
been obtained by the vendee ; differing in this respect from 
other possessory liens, the claimants of which have no other 
title than the possession upon which the lien is founded. The 
benefit of the vendor’s lien extends to factors (r), or persons 
who buy for others at their own risk, drawing bills upon them 
for the value of the goods and the commission (s) ; it carries 
with it a right (which belongs to no other kind of lien {t) ) to 
stop the goods in transitu before they are delivered to the 
purchaser; of which hereafter (1371); and it overrides any 
lien which may exist against the purchaser, and also against 
a sub-purchaser from him, though the former may have been 
paid by the sub-purchaser (m). 

269. Where goods purchased arB subject to charges^payable 
at a future time, whether delivered or not, so that at the time 
of sale there is no lien for those charges, the lien will not 
arise (x) against the purchaser in consequence of default in 
payment of the charges at the proper time. And if the pur- 
chaser of a chattel detained for a lien pay the demand, after 
giving notice to the vendor, he may recover (y) the amount 
from the latter. 

270. The lien extends to duties which the purchaser has 
agreed to pay in respect of the chattels, but which have been 
paid by the vendor, in discharge of his liability to the Crown (r). 

(2) Of the Lien for Supplies or Services under Legal Ohliga^ 
tionSy and herein of the Lien of the Innkeeper y the Carrier 

, and others. m 

271. To the innkeeper and the carrier a specific lien is given 
by law in respect of their obligation to perform the duties ot 

(jl') Bloxham v. Sanders, 4 B. & C. loch v, Craig, 8 T. R. 787. 

941, per Bay ley, J.; Dodsley t?. Varley, («) Dixon v. Yates, 6 B. & Ad. 813. 
12 A. & E. 632, per Lord Denman. (so) Crawshay v, Homfray, 4 B. & 

(r) Drinkwater v. Goodwin, 1 H. Aid. 50. 

Cowp. 261. (y) Beran v. Waters, 3 Car. A P. 

Feise v. Wray, 3 East, 98. 520. 

(0 Per Eyre, C. B., in D. P., Kin- (z) Winks t?. Hassall, 9 B. A C. 872. 
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their respective callings (a) ; to the latter against the particular 
goods, which he transmits for a reasonable reward to be paid for 
the carriage of them; and to the former against the chattels of 
his guest for liis board and expenses at the inn. 


272. The lien of the innkeeper (in which term is included 
every person who provides accommodation for such travellers 
and sojourners as are able to pay for it a reasonable compensa- 
tion, whether his inn is or is not frequented by public convey- 
ances or furnished with stables (i),) arises only where the owner 
of the goods upon which the lien is claimed is the innkeeper’s 
guest. He has therefore no lien for the keep of a horse or thp 
standing-room of a carriage (c) left with him by a person who 
at the time of leaving them was not his guest ; nor will the lien 
arise in such a case because the owner afterwards becomes an 
occasional guest at the inii (d). 

But for the keep of horses brought by a guest to his inn, 
even though they be occasionally removed, provided the re- 
movals be with an intention to return, the innkeeper has a 
lien (e). And his rights in this respect are so extensive that 
he may detain a horse or other property brought by a guest 
who is not the lawful owner of it, even though it be stolen (/), 
provided that at the time of the deposit the innkeeper had no 
notice of the wrongful nature of the possession. 

The lien extends to goods which the innkeeper has received 
and kept for the guest, w’hether or not he was bound by law to 
receive them (^). 

The innkeeper is not bound, where the guest is possessed of 
his reason and is not an in&nt, to inquire into the necessity or 


(a) Naylor v. Mangles, 1 Esp. 1^9; 
Rushforth v. HadSold, 6 East, S19; 7 
id. 224. 

(2») Thompson v, Lacy, 3 B. & Aid. 
288. 

( 0 ) Binns v. Figot, 9 Car. A P. 208. 
Though it has been held that by the 
mere leaving a horse the leaver became 
a gnest. (York r. Grindstone, 1 Salk. 
388.) 

{d) Smith 0 . Dcarlove, 6 C. B. 132. 


( 0 ) Allen V. Smith, 12 C. B., N. S., 
638; 9 Jnr., N. S., 230, 1284. 

(/) Yorke v. Graenangh, 2 Lord 
Raym. 866; Johnson n. Hill, 8 Stark. 
172; Robinson 0 . Walter, 8 Bnlst 269; 
Tnrrill v, Crawley, 18 Jnr. 878; Snead 
V, Watkins, 1 C. B.,N. S. 267i 26 L. 
J., N. S., C. F. 67. 

(g) Threfall r. Borwick» L. B., 7 Q. 
B. 711; 10 id. 210; notwithstanding 
Broadwood V. Granara, 10 Ex. 417. 
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propriety of the supplies to him, in respect of which the lien isr 
claimed (A). But it seems he cannot claim a lien for money 
lent to the guest, except by special agreement made at the time 
of the advance (i). 

Neither the lien of the innkeeper nor that of the carrier 
extends to the body of the guest or passenger, or to the clothes 
upon his person (A). 


273. The carrier, undertaking and being bound by law to 
receive and carry for a reasonable reward the goods of all 
persons indifferently, his lien for the carriage extends, as in the 
case of the innkeeper, to stolen goods delivered to him in the 
way of his trade ; provided that at the time of the delivery he 
had no notice of the wrongful title (/). The carrier’s lien only 
applies to the price of the carriage ; when an attempt was made 
to extend it to charges for booking and warehouse room, it was 
said there was no lien for such charges (m), though in the par- 
ticular case they were not actually due. But upon clear proof 
of usage, or of special notice or agreement, the carrier may 
have a lien for his general balance (n). 

If by the custom of a particular trade the carrier is paid 
by the consignor, he has no lien on the goods as against the 
consignee for the consignor’s general balance ; because the pro- 
perty is vested in the consignee upon delivery to the carrier (o). 

It has also been held that a stage coachman has not the 
privilege of a carrier unless he takes a distinct price for the 
carriage of the goods as well as of passengers (p). 


(A) Procter v. Nicholson, 7 C. & P. 67. 
(i) Id. 

(A) Wolff V. Summers, 2 Camp. 631 ; 
Sunbolf V, Alford, 3 M. & W. 248. 
By an old statute any innkeeper, ale- 
house keeper, victualler, sutler, or other 
retailer who should sell ale or beer in a 
vessel not signed, stamped or marked 
according to the act, or who, in giving 
any account or , reckoning in writing or 
otherwise, should refuse or deny to give 
in such account the particular number 
of quarts or pints of ale or beer for 
which demand was made, was forbidden 
for default of payment of the reckoning 


to detain any goods or other things 
belonging to the person from whom the 
reckoning should be due. (11 & 12 
Will, 3, c. 1 6, 8. 2. Rep. 30 & SI Viet, 
c. 69.) 

{/) The Kxeter Carrier’s case, cited 
by Holt, C. J., 2 Lord Raym. 867. 

(th) Lambert r. Robinson, 1 Esp. 1 19. 

(n) Rushforth v, Hadfiold, 6 East, 
619 j 7 id. 224; Aspinall v. Pickford, 
3 Bos. & P. 44, n. 

io) Bntler v, Woolcotfc, 2 B. & P., 
N. R. 64. 

(/>) Middleton v, Fowler, 1 Salk. 
282. 
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274. The shipowner, like any other carrier, is entitled by 
law to a lien upon his passenger’s goods, including personal 
luggage, for his passage money (^); and upon the goods 
carried in the ship (so long as they remain undelivered (r) ) 
as security for the freight or reward w'hich becomes payable 
upon the delivery and for the safe carnage of the goods, but 
not in case of their loss (^) (282). And if the contract for 
delivery be completed so far as the shipowner is concerned, but 
actual delivery is prevented by circumstances arising out of the 
nature of the cargo, a lien enforceable z?i rem in the Admiralty 
arises for the cost of storing and bringing them back to the port 
of shipment (<). 

This lien binds every part of the cargo in the hands of a single 
consignee or purchaser (m); but if the cargo be sold to different 
persons, it w’ill not bind the part delivered to one, for the freight 
of what has been delivered to another (:r) (201). 


276. The manner and time of payment for the hire of 
ships, and the conveyance of their cargoes, are however often 
the subject of special contracts, in which the word freight ” 
is not only used in tlie strict sense above mentioned, but is 
made to apply to money payable on taking goods on board to 
be carried on the voyage, and irrespective of the contingency 
of the ship’s safe arrival; and also to the claim for loss of 
freight, which would have been payable in respect of such 
cargo as might have been carried by a partly laden ship, if she 
had been fully laden, and which is commonly known as dead 
freight (j/). In respect of this there is no lien by law, for no 


(< 7 ) Wolff V. Summers, 2 Camp. 631. 
(r) North V. Gnmey, 1 J»). St H. 609. 
(«) How V. Kirchuer, 4 Moo. P. C. 
21; Kirchher «•. Venus, 5 Jnr., N. S. 
395. 

(t) Argos Cargo, Ex., L. R., 4 Ad. 
13; 5 P. C. 134. 

(«) Sodergreen v. Flight, cited 6 
East, 622 ; Perez v. Alsop, 3 Post. & F. 
188. 

(x) See Bernal v. Pirn, 1 Gale, 17. 
(^) Phillips V. Rodie, 15 East, 547; 
Birley v, Gladstone, 3 M. & S. 205, per 


Lord Ellenborough and Le Blanc, J.; 
Gladstone v. Birley, 2 Mer. 401 ; Smith 
V. Sieveking, 4 £. & B. 952, per Lord 
Campbell; M*Lean v, Fleming, L. R., 
2 Sc. App. 128, per Lords Chelmsford 
and Colonsay. O^e above is considered 
to be the resnlt of the authorities as to 
the meaning given by the courts to the 
term dead freight. In the case of Gray 
V. Carr, L. R., 6 Q. B. 628, several ol 
the learned judges expressed opinions 
as to Lord Ellenboixmgh’s constraetion 
of the phrMe, which i^pear to be at 
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goods being carried there is nothing upon which the lien can 
attach (z). But by contract there may be a lien for it on the 
cargo actually carried^ if the amount be fixed or capable of 
calculation (a); and, it seems, even if the amount be unliqui- 
dated (A). 


876. The questions which usually arise as to the right to a 
lien under contracts by way of charter-party are, whether they 
transfer the temporary ownership of the vessel to the charterer ; 
and whether the delivery of the cargo is to precede, follow or 
be coincident with the payment for the hire of the ship. As 
to the temporary ownership, the courts, looking at the whole 
contract and the intention of the parties, will not deprive the 
owner of his lien because of the use of particular words, 
which, taken alone, might seem to give the possession to the 
charterer ; even where words of actual demise, such as “ let ” 
and ‘‘hire,” are found in the instrument (c); though where 
there are words large enough to import a demise, and the 
master is appointed by the charterer, who is responsible for 
him, and the master receives the freight on tlie charterer’s 
account, irrespective of the delivery of the cargo and of the 
payment of the hire of the ship ; or where a clear intention to 
pass the possession to the charterer is otherwise shown, there 
can be no lien (^). 

If the shipowner retains possession of the ship, he has a lien 
for freight made payable either in cash, or by bills on the arrival 
of the ship, or on or before the delivery of the cargo ( e); and if 


variance with bis remarks in the first 
two cases cited; but with one exception 
they refrained from stating what they 
held to be Us true meaning. By Bram- 
well, B., it was said to mean in strict- 
ness an agreed sum fixed or capable of 
calcnlation, for short loading— but not 
to inclnde short loading merely— ex- 
cluding, therefore, it is presumed, un- 
liquidated damages; which, as it ap- 
pears to have been admitted by Willes, 
J., in Pearson e. Goschen, 17 C. B., 
N. S. 352, were certainly included by 
Lord Ellenborough. 


(z) Phillips V. Rodie, Gladstone v, 
Birley, Birley v, Gladstone, supra. 

(a) M*Lean e. Fleming, supra. 

(b) Id. per Lords Chelmsford and 
Colonsay. 

(e) Christie v. Lewis, 2 Brod. & B. 
410; 5 Mo. 211; Saville v. Campion, 2 
B. & Aid. 503, overruling Hutton e. 
Bragg, 7 Taunt 13. 

(d) Bekher v. Capper, 4 M. & G. 602; 
see Newberry v. Colvin, 7 Bing. 190. 

(#) Taie V. Meek, 8 Taunt 280; 
Saville e. Campion, 2 B. & Aid. 603; 
Campion v, Colvin, 8 Bing. N. C. 17; 
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the freight be payable on the quantity safely delivered alongside, 
and a receipt to be granted on board, as the roaster would lose his 
lien on delivery and receipt, he raay refuse to deliver except on 
daily payment of freight for the amount delivered (/) (1696). 


277. But the lien docs not arise for money payable under a 
special contract, and not falling within the strict meaning of 
freight, as a reward for the safe conveyance and delivery of 
goods ; unless by the terms of the contract rights are created 
corresponding to the lien given by law ; and if no such rights 
be created none will be implied by law. 

This rule excludes the lien when the money is made payable 
irrespective of the arrival of the ship, and the safe delivery of 
the goods, whether it be before the arrival of the ship at the 
port of discharge {y\ or after the delivery of the goods (A); and 
although the money be made payable to a person other than the 
shipowner, who may have made advances on account of the 
(quasi) freight. 


278. The goods having been shipped for delivery according 
to the contract, the shipowner lias a right to earn his freight, 
and for that purpose he may refuse to redeliver them to the 
charterer until payment of the freight which might have been 
earned, and until indemnity be given against the consequences 
arising from any dealings with the bill of lading signed by 
the master; and these conditions must be performed before 
the contract, which can only be dissolved by tlie consent of 
both parties, can be determined (i). This rule appears to be 
equally applicable to cases in which there is, as to those in 


8 Sc. 338 ; Faith ff. East India Co., 
4 B. & Aid. 630; Paynter v. James, 
L. R., 2 C. P. 348 
(/) Black V. Rose, 2 Mo. P. C., N. 
S. 277. 

{g) How fj. Kirchner, 11 Moo. P. C. 
21; Kirchner v. Venua, 12 id. 361, 
overruling Gilkison o. Middleton, 2 C. 
B., N. 8. 134; Ncish e. Graham, 8 El. 
^ Bl. 605 ; 4 Jar., N. S. 49. 

(A) Lnca8>. Nockels, 4 Bing. 729; 


I Mo, & P. 783 ; Alsager e. St. Ka- 
tharine’s Dock Co., 14 M. & W. 794; 
Foster v. Colby, 3 H. & N. 705; see 
Tamvaco v. Simpson, 19 C, B., K. 8, 
453; L. R., 1 C. P. 863. 

(i) Tindall v, Taylor, 4 El. & Bl. 
219. In Thompson n. Small, 1 C. B. 
328, payment was offered and delivery 
refused, and the refusal was held to 
amount to a conversion. <See also 
Thompson r. Traill, 2 C. & P. 334} 
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which, (as it liappenedtin the cases cited), there is not, a lien 
under the contract for the freight. But it does not apply if the 
ship having been advertised as a general ship, the goods were 
sent on board without notice of any charter-party. In such a 
case, if the shipper after notice of the charter-party refuses to 
submit to its terms, and has not been guilty of laches^ the ship- 
owner cannot retain the goods (A). 

878. Where a charter-party is entered into, under which 
the shipowner has a lien for a lump sum of freight against the 
charterer, the lien holds good against goods shipped on account 
of the charterer, as against an indorsee of the bill of lading for 
valuable consideration, with notice of the charter-party (/). But 
where the charter-party specifies only a certain rate of freight 
on the cargo to be carried, the owner’s lien is only for the 
freight due at that rate on the particular goods, and not for 
the whole balance of freight (w). If the master has signed a 
bill of lading for less freight than is specified in the charter- 
party, tlie claim of the owner will, as against an indorsee for 
value of the bill of lading without notice of the charter-party, 
be limited to the amount mentioned in the bill of lading (n), 
and if the bill of lading state incorrectly that the freight has 
been paid, the shipowner is estopped from claiming it against 
an assignee for value Avithout notice (a). ^ 

280. If the consignees abroad, wuth notice of the charter- 
party, or the charterer’s agent, procure cargo on homeward 
freight consigned to persons who also have notice and take 
bills payable in a manner inconsistent witli a lien, this wull 
not deprive the owner of his lien under the charter-party, 
and the lien will extend to the goods placed on board by diffe- 
rent shippers, to the extent of the freight due on each of 
those consignments. And if the goods in such a case be pur- 
chased and shipped by the consignees abroad on account of the 

(A) Peek e. Larsen, L. R., 12 Eq. (to) Fiy v. Chartered Bank of India, 
378. L. R., 1 C. P. 689. 

(Z) Small V, Moates, 9 Bing. 674; (n) Mitchell e. Scaife, 4 Camp. 298. • 

Gledstanes «. Allen, 12 C. B. 202; Kem ( 0 ) Howard v. Tucker, 1 B. & Ad. 
r. Deelandes, 10 C. B., N. a 206. 712. 
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cliavtorer, though consigned to creditors of tliose consignees, 
they will be subject to tlic owner’s lien to the full extent of 
freight due under the charter-party (/>). So, if the lading 
belongs to the charterer, and is subject to the shij) owner’s lien 
under the charter-party, tlie lading, if* sold by tlie charterer after 
it is put oil hoard, will pavss to the purchaser subject to the 
lien (y). And the lien will not be affected by the unautliorized 
agreement of the master to carry goods for freight payable to 
oIIkt persons tlian tlie owner (r). 

281. Port cliarges being properly payable by the owner of 
the ship, he has no lien upon the cargo for such jiart of them 
as tlie freigliter lias agreed but neglected to pay (s) ; nor for 
wharfage, where by the contract the goods are deliveralde upon 
jiayrnent of tlie freight (t) ; nor for demurrage cither liy law, or 
by virtue of a coienant merely binding the ship and the cargo 
t;o be laden on board, for the performance of the contract (w), 
although, as in the case of dead freight, a lien or ipiasi lien for 
it may be raised by an express contract (a:) (276). 


282. The master has a jiossessory lien at common law, as 
the owner’s agent, upon the goods carried, not only fur the 
freiglit but also for general average (?/). And altliough the 
Court of* Admiralty does not take notice of general average 
for the purpose of giving efi’ect to a lien, at the instance of a 
]ierson seeking to establish it, the court cannot annul, but is 
bound to act upon the right, where acquired by the master in a 
case over which the court has jurisdiction (s'). 

285; Chappel v. Comfort, 10 C. B., N. 
S. 802; Francesco o. Massey, L. U., 
8 Ex. 101. 

(y) Scaife r. Tobin, 3 B. & Ad. 
623, per Lord Tenterdon, C. J., and 
Parke J.; Cleary t>. M‘Andrew, 2 Mo 
P. C, N. S. 216; B. & L. 167, now.’ 
Cargo ex Galam ; 33 L. J., N. S., Ad. 
97. 

(z) Cleary v, M* Andrew, Cargo ex 
Galam, snpra. 


( /t) Faith V. East India Co., 4 B. & 
Aid. 630; Campion v, Colvin, 3 Bing. 
N. C. 17; 3 Sc. 838. 

0/) Small r. Moates, 9 Bing. 674. 
(r) Reynolds o. Jex, 4 B. A S. 86. 
(j)) Faith r. East India Co., 4 B. & 
Aid. 630. 

(f) Bishop V. Ware, 3 Camp. 360. 
(n) Phillips V. Rodie, 16 East, 647; 
Birley r. Gladstone, Gladstone v. Birley, 
3 M. A S. 205; 2 Mer. 401. 

(tf*) See Wegener r. Smith, 15 C. B. 


O 
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SIIirOWNEU’s LIEN UPON 


288 . The following regulations have been made (a) con- 
cerning the Hens of ship owners : — 

If the ship owner gives to the wharf or warehouse owner 
notice in writing that the goods landed from the ship and 
placed in his custody are subject to a lien for a specific amount 
for freight or other charges to the ship owner, the goods will 
remain so subject in his hands as before the landing thereof ; 
and the wharf or warehouse owner falling to retain them until 
the lien is discharged is made responsible to the ship owner for 
any loss thereby occasioned to him {d), 

284 . The lien will be discharged by production to the wharf 
or warehouse owner of a receipt for the amount claimed, and 
delivery to him of a copy thereof, or of a release of freight from 
the ship owner (c) ; or by deposit by the owner of the goods 
with the wharf or warehouse owner of a sum of money equal to 
the amount claimed by the ship owner (d). And if the person 
who makes the deposit does not Avithin fifteen days of making 
it give to the wharf or warehouse owner notice in Avriting to 
retain it, stating in the notice the sum, if any, which he admits 
to be payable to the ship owner, or that he does not admit any 
sum to be payable, the wharf or warehouse owner may at the 
expiration of the fifteen days pay over the sura so deposited to 
the ship owner, and shall by such payment be discharged from 
all liability in respect thereof {e). 

But if the person making the deposit does, Avithin fifteen 
days after making it, give to the wharf or warehouse owm^r 
such notice in writing as aforesaid, the latter shall immediately 
apprise the ship owner of such notice, and shall pay or tender 
to him out of the deposit the sum, if any, admitted by the 
notice to be payable, and shall retain the balance, or if no 
sum is admitted to be payable, the Avhole of the deposit, for 
thirty days from the date of the notice ; at the expiration of 
which, unless legal proceedings have in the meantime been 

(а) Merchant Shipping Amendment see the earlier private act, 11 & 12 

Act, 1862 (26 & 26 Viet. c. 68). Viet. c. xviii, s. 4. 

(б) Sect. 68. For similar provisions (c) 26 & 26 Viet. c. 63, s. 69. 

respecting goods landed at certain suf- (d) Sect. 70. 

ferance wharves in the port of London, (e) Sect. 71. 
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instituted by the ship owner against the owner of the goods to 
recover the said balance or sum, or otherwise for the settlement 
of any dispute between tliem concerning such freight or other 
charges as aforesaid, and notice in writing of such proceedings 
has been served on him, the wharf or warehouse owner shall 
pay the said balance or sum over to the owner of the goods, 
and shall by such payment be discharged from all liability in 
respect thereof (f). 

286. If the lien is not discharged and no such deposit is 
made the wharf or warehouse owner may, and if required by 
the ship owner shall, at the expiration of ninety days from the 
time when the goods were placed in his custody, or if the goods 
were of a perishable nature at such earlier period as he in his 
discretion thinks fit, sell by public auction either for home use 
or exportation the said goods or so much thereof as may bo 
necessary to satisfy the charges afterwards mentioned (ff). 

286. Before making such sale the wharf or warehouse owner 
shall give notice thereof by advertisement in two newspapers 
circulating in tlie neighbourhood, or in one daily newspaper 
circulating in London, and in one local newspaper, and also, if 
the address of the owner of the goods has been stated on the 
manifest of the cargo, or on any of the documents which ha> c 
come into the possession of the wharf or warehouse owner or is 
otherwise known to him, give notice of the sale to the owner of 
the goods by letter sent by the post, but the title of a bona 
fide purchaser of such goods shall not be invalidated by reason 
of the omission to send such notice, nor shall any such pur- 
chaser be bound to inquire whether such notice has been 
sent (A). 

287. In every case of any such sale the wharf or warehouse 
owner shall apply the monies received froiyi the sale as follows 
and in the following order : — 

(1.) If the goods are sold for home use, in payment of any 
customs or excise duties owing in respect thereof. 

(f) Sect. 72. (g) Sect. 73. (A) Sect. 74. 

o2 
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(2.) In payment of the expenses of the sale. 

(3.) In the absence of any agreement between the wharf or 
warehouse owner and the ship owner concerning the priority 
of their respective charges, in payment of the rent, rates and 
other cliarges due to the wharf* or warehouse owner in respect 
of the goods. 

(4.) In payment of the amount claimed by the ship owner as 
due for freight or other charges in respect of the goods. 

(5.) But in case of any agreement between the wharf or 
warehouse owner and the ship owner concerning the priority of 
their respective charges, then such charges shall have priority 
according to the terms of such agreement, and the surplus, if 
any, shall be paid to the owner of the goods (i). 

Wlienever goods are placed in the custody of a wharf or 
warehouse owner under the authority of the act, the wharf 
or warehouse owner shall be entitled to rent in respect of the 
same, and shall also have power, from time to time, at the 
expense of the owner of the goods, to do all such reasonable 
acts as in the judgment of the wharf or warehouse owner are 
necessary for the proper custody and preservation of the goods, 
and shall have a lien on the goods for tlie said rent and 
expenses (i). 

288. Nothing in the act contained is to compel any wharf 
or warehouse owner to take charge of any goods of which he 
would not otherwise be liable to take charge, or to bind him to 
see to the validity of any lien claimed by any ship owner under 
the act (?), or to take away or abridge any powers given by any 
lo(?al act to any harbour trust, body corporate or persons, 
whereby they are enabled to expedite the discharge of ships or 
the landing or delivery of goods, or to take away or diminish 
any rights or remedies given to any ship owner or wharf or 
warehouse owner by any local act(w). 

(3) Of the Lien for Labour upon Chattels, 

289. A person by whom a chattel has been improved has a 
possessory lien thereon for the price of his labour or of his skill, 

(i) 25 St, 26 Viet c. 63, s. 76. (0 Sect. 77. 

[It) Sect 76. [m) Sect 78. 
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though it be exercised without actual labour, and the 
expenses incurred in the improvement thereof ( 72 ). 

It is necessary for tlie validity of such a Hen that the work, 
in respect of which it is claimed, — 

(1) Shall have been done at tlie request or by the rightful 

authority of the owner of the chattel ( 0 ), 

(2) Shall have been complete!)^ performed (p). Hut if its 

completion was prevented by the owner of the chattel 
a lien arises for tlie value of the work actually done (y). 

890. The lien is upon the chattel whereon the labour or skill 
has been bestowed, and not upon that by means whereof the 
improvement was wrought. Therefore tlie lien of the con- 
veyancer is upon those documents upon which he has exercised 
his skill, not upon those which he has used in doing so. And 
the lien of the stereotype printer upon the printcid work ; not 
upon the stereotype plates. So, a ]>erson to whom a mortgage 
deed is delivered that he may receive the debt has no lien upon 
it for his charge for making the aiiplication (r). 


291. The lien extends to every part of several chattels for 
the price of the labour bestowed upon all. Hence the lien of 
the jirinter is upon all the printed work in his hands for the 
printing of the whole ; and the lien of the tailor upon each part 
of a suit of clothes for tlie making of the whole {s ). 


892. If the goods which are subject to the lien belong to 
several owners, the whole may be detained or the lien may be 


(7t) Bevan v. Waters, 3 Car. & P, 
520; Bleadon v. Hancock, 4 id. 152, 
per Tindal, C. J.; Ondson v, Etheridge, 
1 Cr. & M. 743, per Bolland, J. 

( 0 ) Hollis V. Claridge, 4 Taunt 807; 
Hiscox V, Greenwood, 4 Ksp. 174; 
Castellain v, Thompson, 13 C. B., N. S. 
105. 

(jp) Finnock v, Harrison, 3 M. & 
W. 633, per Parke, B. 

(^) Lilley r. Barnsley, 1 Car. & K. 344. 


(r) Bleadon r. Hancock, 4 Car. & 
P. 152; Steadman t>, Hockley, 15 M. & 
W. 563.; Sanderson v. Bell, 2 Cr. & 
M. 304; 4 Tyr. 244. In Marks r. 
Lahde, 3 Bing. N. C. 408, a lien was 
claimed on copper plates for money 
lent and labour in printing from them, 
but the latter claim was not discussed. 

(«} Blake v. Nicholson, 3 M. & S. 
167. 
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claimed pro rata ; but part cannot be allowed to go free to one 
owner and the lien be claimed against the residue {t). 

Partners in trade may have a lien for labour, although one of 
the firm be part owner of the chattel upon which the work was 
done (m). 


293. The liens of the following persons for labour arc only 
specific, viz. : — 

The accountant upon the books of account, for work done 
before the bankruptcy of the owaier (v) ; the arbitrator upon the 
award, for his fees {x) ; the auctioneer upon the goods sold, for 
tlie price, and for the charges of sale and commission (y) ; the 
cellarer upon the goods deposited, for the rent {z) ; the coach-- 
maker (a) ; commissioiiers for taking acknowledgments, under 
the Fines and Recoveries Act, upon the deed acknowledged, 
the certificate of execution, and the affidavit of verification, for 
their fees {b) ; the conveyancer (c) ; the dyer (rf), though his 
right to a general lien was afterwards held to have been 
proved (^ ), and in another case was established upon proof of local 
usage in Gloucestershire {f) ; the farrier {g) ; the fuller (A), who 
is said to be also entitled by the custom of Exeter to a general 
lien there ( 2 ) ; the horse breaker {j) ; the horse trainer y both 


(i) Grant v. lluraphery, 3 Fost. &; 
F. 162. 

(w) Franklin t>. Hosier, 4 B. & Al. 34 1. 

(r) Southall, Exp., 12 Jur. 67G, per 
Knight Bruce, V.-C. 

(») Regina v. South Devon Ry. C/O,, 
15 Q. B. 1043; Mason t;. Stokes Buy 
Ry. Co., 32 L. J., Ch. 110; Coombs, In 
rc, 4 Ex. 839, per Parke, B. 

(y) William v, Millington, 1 IT. B. 
81; Coppin u. Craig, 7 Taunt. 243. 

(z) Gray r. Chamberlain, 4 Car. & 
P. 260. 

(a) Honlditch r. Milne, 3 Esp. 86, 
per Lord Eldon; Howes v. Bell, 7 B. 
& a 481 . 

(b) Grove, Exp., 8 Bing. N. C. 304; 
3 Sc. 671; 6 Dowl. P. C. 865. 

(<;) Hollis V. Claridge, 4 Taunt 807, 
per Gibbs, J.; Steadman e. Hockley, 15 
M. & W. 663. 


(d) Green r. Farmer, 4 Bur. 2214 ; 
Bennett r. Johnson, 3 Dongl. 387 ; 2 
Chit 466. 

(e) Savin v. Barchard, 4 Esp. 63. 
(/) Close V, Waterhouse, 6 East, 

623 n. 

(g) Read v. Burley, Cr. EUz. 696; 
Rnshforth v. Iladfiold, 7 East, 224, per 
Ix)rd Kllcnborough; Scarfe v, Morgan, 
4 M. & W 284, per Parke, B. 

(k) Rose t\ Hart 8 Taunt 499. But 
the claim to a general lien was negatived 
upon the construction of the term 
mutwil credit in the Bankrupt Act, 
6 Geo. 2, c. 30, and not upon the usage 
of the trade. 

(l) Sweet V. Pym, 1 East, 4. 

(J) Judson V. Etheridge, 1 Cr. & M. 
743, per Bolland, B.; Scarfe v, Morgan, 
4 M. & W. 270, per Parke, B. 
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for keep and training, unless by contract or custom the owner 
has rights of user inconsistent with the continued possession of 
the trainer {j ) ; the miller (k ) ; the owner of a stallion^ for 
the price of covering a rnare, upon the mare (/); the 
llamentary ayent (w) ; the printer (w); the salvor of property 
(*ndangered by perils of the sea (o), or recaptured from an 
enemy {p). 

The benefit of the lien for salvage extends to the shipowner 
who has paid, or bound himself to jiay, the salvage, in respect 
of the rateable part to which the cargo is liable {q\ 

This lien is founded upon public policy, and is allowed 
in respect of the hazardous nature of the service. It therefore 
(lo€'.s not extend to a reward for, or to the costs of, placing in 
safety goods which have accidentally drifted from the bank of 
a navigable river (r). Nor docs it extend to the salvage of 
goods detained by, and forcibly recovered from, a neutral power, 
Ixdbro the property has been divested from the owners by con- 
demnation (.v). 

The lien for salvage docs not entitle a person in possession of 
a strayed animal to detain it for the cost of its keep (f). 

The shipwright^ liir building or repairing the ship, so long 
as it remains in his possession (u)j and the tailor (a;). 

294. The right of retainer for general balances, founded upon 
the lien for labour, has been established in a very few instances. 


(J) Bevan v. Waters, 3 Car. & P. 
520; M. & M. 23G ; Forth v, Simpson, 
13 Q. B. 681. 

(/') Oxenden, Exp. 1 Atk. 234. 

(l) Scarfe v. Morgan, 4 M. & W. 
270. 

(m) Ridgway v. Lees, 25 L. J., N. S., 
Ch. 684. 

(tt) Blake v. Nicholson, 3 M. & S. 
367. 

(a) Nicholai Heinrich, 17 Jur. 329. 
( p) Two Friends, 1 Rob. Ad. 272. 

( g) Briggs v. Merchant Traders, &c. 
Association, 13 Q. B. 167. 


(r) Nicholson ??. Chapman, 2 H. Bl. 
254; nor will there bo any claim for 
the salvage of it as wreck under the 
Merchant Shipping Act, 1854, s. 
Paltiier v. House, 3 II. & N. 506. 

(x) Wilson V, Anderton, 1 B. & Ad. 
460. 

(^) Brnstead t>. Buck, 2 W.Bl 1117. 
{u) Shank, Exp. 1 Atk. 234 ; Woods 
Russell, 5 B. & Al. 942; Vibilia, 
1 W. Bob. 1, per Dr.Lusbington; Bland, 
Exp., 2 Rose, 91. 

(a?) Hostilcr’s Case, 6 Edw. 4, E. T., 
pi. 20, per Haydon, J.; Blake Niched- 
son, 3 M. & S. 167. 
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In some trades, the benefit of the lien is obtained, or attempted to 
be obtained, by fixing the employer with notice that the claimants 
will only transact business on the terms of a general lien ; but 
the riglit to tlie general lien, independent of such notice and of 
evidence of usage, has been set up and has failed for want of 
sufficient evidence, in the cases of the carrier^ the fuller ^ the 
dyer^ and the miller ; and these, like otlier workmen^ the nature 
of whose business does not include the advance of money to 
their employers, have only by law a lien for the pi*ice of their 
labour upon tlie particular chattel of which it was the subject (y ), 
and in the case of the carrier at least the general lien, so tar as 
it can be made out by evidence of usage, is by no means 
favoured in law. 

The packer^ cither on the ground of mutual credit, or 
because his business is in the nature of that of a factor (z) 
(320), and the calico printer (a), have been held entitled 
to liens for general balances; but the lien of the latter is 
only for the balance due in respect of work done in the 
particular business; not for money lent, or other collateral 
matters (i). 

(y) The Carrier: Rushforth Had- The Dyer : Green r. Farmer, 4 Bur. 

field, 6 East, 519; 7 id. 224; Wright v. 2220; Bennett v, Johnson, S Dougl. 

Snell, 6 B. & Aid. 360; but the usage 387; Close v. Waterhouse, 6 Eaet, 523, 

seems to have been established in note ; but see Savill v, Barchard, 

Aspinell v, Pickford, 3 Bos. Sc P. 44, 4 Esp. 63. And per Gibbs, J. tiiC 

note. Unsuccessful attempts were made custom had been proved by Mans- 

by carriers, where the custom was for field, C. J.,Lord Ashburton (Dunning) 

the consignor to pay the carriage, to and himself, in the teeth of Green r. 

retain the goods for a general btdance Fanner, in which there was no evidciu^e 

as against the consignee (Butler v, of it, and it was decided that no such 

Woolcot, 2 Bos. & P. N. R. (>4); and custon existed. (6 Taunt. 60.) The 

to retain for the balance of account Miller: Ockonden, Exp., 1 Atk. 235. 

between the consignee and the carrier, (z) Deeze, Exp., 1 Atk. 228; per 
so as to affect the right of the consignor Lord Mansfield in Green v. Farmer, 4 

to stop in transitu. Lord Alvanley Bur. 2222. 

thought that even an agreement for (a) Webb ». Fox; Peake’s Add. Ca. 
such a right should not be allowed. 167 (1797), mage proved; Andrews, 
(Oppenheim t?. Russell, 3 Bos. & P.42.) Exp., Cooke’s Bkt. Laws, 288, 423 
The Fuller: Rose v. Hart, 8 Taunt. (1764). 

490. The Bleacher^ established at (5) Welden v. Gould, 3 Esp. 268 
Nottingham, and apparently, by the (1801), per Lord Kenyon, lien admitted; 
same evidence, exists at Loughborough: see Lilley e. Barnsley, 1 Car. & K. 
Plaice V. Allcock, 2 Fost. & F. 1074. 344. 
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296. The solicitor has a lien upon a document placed in his 
hands by a person entitled to dispose of it, for the price of work 
done thereon (rf), and also for his general professional charges 
upon all documents {e) or other property ( /*) of the client, 
which come to his hands in the character of solicitor, while 
conducting the business, or for the purposes of the client. 

This lien arises out of the relation between the client and the 
solicitor (^), and only when the solicitor receives the property 
in that character and in the performance of his professional 
duty to his client (A). And the rule excludes from the operation 
of the lien documents received by a solicitor as steward of a 
manor (/), next friend of an infant (A), or as transferee of a 
mortgage paid off by a solicitor out of his own money, and not 
with the money of liis client (/). But where he discharges the 
debt with the client’s money given him for the purpose, and 
thereupon receives the deposited deeds, he receives them in the 
course of business, and in the peribrmance of his duty to his 
client, and they become subject in his hands to his general 
lien (w/). 

A solicitor is not, by the nuire holding of an office under his 
clients, deprived of his specific lien upon documents for the price 
of work done thereon as solicitor (7/), 

The lien entitles the London agent of a country solicitor to 
retain documents of the client received from the country solicitor 
in the progress of his client’s business, so long only as the debt 
due from the client to the country solicihjr remains unpaid, or 
unsatisfied by set-off or othenvise, and only to the extent of the 
debt due to him from the client in the particular business (o). 
The lien is limited to the sum so due, because the country 


(d) IlolU» V. Claridge, 4 Taunf, 807. 

(e) Sterling, Exp., 16 Ves. 258; Nes- 
bitt, Exp., 2 Sch. & Lef. 279. 

(/) Friswell r. King, 15 Sim. 19. 
(p) Pelly V, Wathen, 1 Dc G. ^1. & 
G. 16. 

(A) SteveDson v. Blakelock, 1 M. & 
S. 535. 

(i ) Champemowii v. Scott, 6 Mad. 93. 
(A) Anon., cited Mont. Law of Lieu, 
53. 


(l) Vaughan w. Vatidorstegen, 2 Dr. 
409; Pelly r. Wathen, 7 Hare, 351; 
Gibson May, 4 Do G. M. St G. 512. 

(m) Stevenson v. Blakelock, supra. 

(n) The King v. Sankey, 5 A. & K. 
423; 6 Ncv. & M. 839. 

(o) Bray r. Hine, 6 Price, 203; 
Moody V, Spencer, 2 D. & R. 6; Waller 
V. Holmes, 1 J. & II. 239; 6t7ur., N. S. 
1367; Dicaa r. Stoekley, 7 C. & P. 587; 
Andrew, Re, 7 11, & N. 87. 
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EFFECT AND EXTENT OF 


solicitor cannot transfer a greater right than he possesses ; and 
where his debt has been discharged by payment or satisfied by 
set-ofi* or otherwise when the lien is claimed^ the London agent 
cannot retain the deeds. The courts however will so far assist 
Ihc agent as to give effect to his notice to the client not to settle 
behind his back with the country solicitor, of the benefit of 
whose lien the agent may thus obtain the full advantage. 

The lien of the London agent is not affected by a change of 
the country solicitor (p). 

296. The solicitor who claims a lien must be the same person 
to whom the costs, in respect of which it is claimed, are due. 
This rule excludes from the lien documents held by partners in 
respect of costs due to one or more of them before the partner- 
ship began, and documents held by a member of a dissolved 
l)artnership after the dissolution, for costs which were due to 
tlie firm (y). 

297. The solicitor cannot detain documents which he has 
agreed to hold for a special purj^ose (r), beyond that pur})ose. 
A deposit for a special puri) 0 S(^, so as to be free from the general 
lien, must be by special agreement. If, in the general course 
of dealing, the client from time to time hands papers to his 
solicitor, and does not get them again when the occasion that 
required them is at an end, the conclusion is that they are left 
with him upon the general account (s). 

The general lien which the solicitor has upon documents 
delivered to him for the purpose of conducting a suit (t) is 
limited by the obligation to deliver them up, if they are required 
for the purposes of the suit^w); but he may detain such docu- 
ments as he has received for general purposes, as well as for the 


(p) Ward V. Hepple, 16 Ves. 297. 
iq) Forshaw, In re, 16 Sim. 121; 
Vaughan r. Vanderstegen (Annesley^s 
case), 2 Dr. 409. 

(r) Lawson v, Dickenson, 8 Mod. 
306; Young u. English, 7 Bear. 10; 
Gibson v. May, 4 De G. M. & G. 612. 


(<f) Sterling, Exp., 16 Ves. 267, per 
I^rd Eldon; Colmer v, Ede, 40 L. J., 
Ch. 185. 

{t) Balch V. Symes, T. & R. 87, per 
Lord Eldon. 

(«) Baker v, Henderson, 4 Sim. 27. 
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purposes of the suit, if he had a lien thereon antecedent to the 
rights of the persons claiming in the suit (x). 


298. The lien is binding to the extent only of the client’s 
interest in the deeds, or in the property to which they relate ( 7 /). 
This rule excludes from the right to a lien — The solicitor of a 
tenant for life as against the remainderman (z); the solicitor of 
one entitled to a portion of a charge as against the other owners 
of the charge (a ) ; the solicitor of a partnership firm as against 
the private deed of one of the partners (S); the solicitor of a 
mortgagee, after the discharge of the mortgage (whether a re- 
conveyance have been executed or not), in respect of costs due 
Iroin the mortgagee (c) ; the solicitor of the official liquidator 
of a public company upon the proceedings and documents 
relating to the winding-up (ri) (261). 

Notwithstjinding this rule a solicitor in possession of deeds 
ol* a mortgaged estate may hold them against a purchaser, 
subject to the mortgage, for costs due in respect of the mort- 
gage, whether they be payable by the mortgagor or the mort- 
gagoc(c). ^ 

The solicitor of an executor has a lien upon the deeds of 
the testator for the executor’s costs of the suit, unless the 
executor be indebted to the testator’s estate {/). 

It has however been held at law that the trustees of an estate 
devised to one for life with remainder over, and who employ 
a solicitor in causes relating to the estate, cannot give him an 
effectual lien on the deeds for the costs as against the remain- 
dernijin (y). 


299. The lien of the solicitor ip subject to any equities to 
which the deeds were subject in the hands of the client when 


(j?) Warburton v. Edge, 9 Sim, 508. 
(y) Hollis v. Claridge, 4 Taant. 806; 
Bell r. Taylor, 8 Sim. 216. 

(«) Nesbitt, Exp., 2 Sch. & Lef. 279; 
Davies V, Vernon, 6 Q. B. 443. 

(a) Molesworth v. Robins, 2 J. & L. 
358. 

(5) Turner v, Deane, 3 Ex, 836. 

(c) Wakefield i*. Newton, G Q. B. 


N. S. 276; Plumtre r. O’Dell, 1 Ir. Eq. 
B. 113. 

id) Union Cement and Brick Co., 
Re, L. R., 4 Ch. 627. 

(<9) Ogle V. Storey, 4 B. & Ad. 785; 
1 N. & M. 474. 

(/) Tamer Letts, 7 De G., 
M. fir G. 248. 

(^) Lightfoot r. Keane, 1 M. fit W. 745. 
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WHAT PEHSONS BOUND 


the solicitor received them, although he had no notice there- 
of (//), and subject to any future interests acquired by other 
persons as to costs incurred after the commencement thereof ( 2 ). 
The interest of a subsequent judgment creditor is a future 
interest within this rule (k). And the lien will not arise against 
the owner of prior equities, though the costs have been 
partly incurred for his benefit, unless he actually employed the 
solicitor (Z). 

300. The lien binds those persons only by or on whose 
behalf the solicitor was properly employed, and the persons who 
claim under them. 

This rule excludes the Hen of the solicitor of a company in 
respect of business transacted for the directors in plain excess 
of their powers (m), though he may have his lien upon monies 
in his hands which have been recovered in actions arising out 
of such business ; and the lien upon deeds which have been 
delivered for examination to an intended mortgagee, who 
delivers them for that purpose to his solicitor, although the 
intended moi’tgagor has promised to pay the costs of the in- 
vestigation (w). Because the loan not being effected the 
solicitor has no lien against the owner of the deeds, though 
he promised to pay all the expenses ; for the solicitor w^as em- 
ployed by the proposed lender, and the boiTowcr's promise 
raised no privity between him and the solicitor. Even where 
the mortgage is completed, though in practice the solicitor is 
paid out of the money received by the borrower, there is no 
lien between him and the solicitor, the business being done 
on the credit of the lender, against whom an action will lie for 
the costs ( 0 ). 

In the converse case where the mortgagor delivers the deeds 
to his own solicitor that he may obtain a loan on transfer, the 

{h) Marsh v. Bathoe, Ridg. Ca, t. (0 Pelly v, Wathen, supra. 
Hardwicke, 260 ; Pelly v, Wathen, 7 (m) Phccnix Life Assurance Co., In 

Hare, 861; 1 De G. M. & G. 16; re, 1 H. & M. 438. 

Smith V. Chichester, 2 Dr. & W. 898. (n) Pratt v. Vizard, 6 B. & Ad. 808; 

(t) Blnnden v, Desart, 2 Dr. & W. 2 N. & M. 466. 

405. ( 0 ) Id. ; Lawson t\ Dickenson, 8 Mud. 

(A) Id, m 
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solicitor cannot liold tliem against the mortgagee, by whom he 
was not employed {p), 

301. The solicitor of the mortgagee, on the other hand, 
cannot after reconveyance (y), or even after discharge of the 
mortgage without reconveyance (r), hold the deeds as against 
tlie mortgagor as security for the mortgagee’s costs, because 
the mortgagee cannot, by handing the deeds to his solicitor, 
create a new lien against the mortgagor in respect of his own 
debt; but the mortgagee’s solicitor may hold against a pur- 
chaser, subject to the mortgage, for costs due in respect of the 
mortgage, whether proi)erly payable by tlie mortgagor or the 
mortgagee; for the purchaser should ascertain by whom the 
deeds are held before payment of his purchase-money (.?). 

Where the mortgagor obtained the deeds from the mort- 
gagee and placed them in the solicitor’s hands to enable him 
to sell in fraud of the mortgagee, it was held ( f ) that the lien 
only covered the costs of the particular sale, as to extend it to 
g(jneral costs would be to enable the solicitor to profit by tlie 
fraud of his client. The trustees of a marriage settlement are 
persons claiming under the employer of a solicitor against 
whom he may claim his lien (?/). 

302. The solicitor’s right is not the same when he refuses 
any longer to conduct the client’s business as when the client 
discharges him. 

In the former case he is not suffered to keep the documents 
so as to hinder the transaction of the client’s business, or the 
recovery of property, for which production of the papers is 
necessary. The solicitor indeed retains his lien in such a 
case, but under the condition that the client be put to no 
greater trouble, delay or expense than if the relation of 
solicitor and client remained undissolved. And this condition 
not being satisfied (ar) by merely giving the client and his 

( p) Hutchinson v» Joyce, 2 Job. 122. (s) Ogle t?. Storey, 4 B. & Ad. 786, 

{q) Wakefield v, Newboa, 6 Q. B., (t) Young v. Euglish, 7 Beav. 10. 

N. S. 276. («) Giegson, Re, 26 Beav. 87. 

(r) Plumtre V. O’Dell, 1 Ir. Eq.Rcp. (») Per Lord Eldon, Colegrave i?. 
113. Manley, T. k B. 400; liawliiison 
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new solicitor free access to, with liberty to inspect and copy, 
the papers, the solicitor who claims the lien will be ordered 
to deliver to the new solicitor such of the documents as the 
latter, on inspection, shall deem necessary for the purposes of 
the suit, without prejudice to the lien, and with an undei*- 
taking to return them undefaced within a specified time after 
the hearing (y) ; to which, where there were conflicting opi- 
nions as to the propriety of prosecuting the suit, the court has 
added an undertaking on the part of the new solicitor to 
prosecute the cause with all due diligence (z). Where the 
papers were not those of a particular client, but were retainetl 
against a country solicitor by his London agent, an under- 
taking was required to re-deliver them if the court should so 
order (a); but where the agent had refused either to proceed 
with the business or to hand over the papers, a summary order 
for delivery, without waiting until payment of his costs, was 
made against him (A). 

303, The rights of the solicitor are affected by this rule 
where he refuses to proceed because the client does not supply 
him with fiuids to carry on the suit (c) ; or on the ground 
of dispute as to the manner and extent of his remunera- 
tion id)] and acts of misconduct on his part, in conse- 
quence of which the court considers that he ought no longer 
to remain in the relation of solicitor, or his imprisonment, 
by reason of which he can no longer carry on the busi- 
ness, are treated as equivalent to a discharge by the soli- 

Moss, 7 Jur., N. S. 1062, though Sir 3 M. & C. 183 ; Wilson v. Emmett, 19 
J. Leach seems to have treated access Bear. 233 ; sec Bozon v, Bolland, 4 
and inspection as sufficient to satisfy M. & C. 364 ; Griffiths v. Griffiths, 2 
the client's rights. (Moir v, Mudie, Hare, 690; Huntley v, Anglo-Calil'or- 
1 Sim. & St. 282.) But note the nian, &c. Co., 1 Fost. & F. 211. 

difference as to deliveiy or taking (^} Cane v. Martin, 2 Bear. 684. 

copies between ordinaiy papers in a (a) Smith, Be, 4 Bear. 809. 

cause, and deeds wfiich have an in- {h) Walton, Be, 4 K. & J. 78. 

trinsic value that cannot be given to (o) Heslop v, Metcalfe, 3 M. & C. 

copies. (2 Hare, 690.) 183; Bobins v, Goldingham, L. B., 13 

(y) Oolegrave v, Manley, supra, and Eq. 440. 
form of order there ; Lord v. Worm- {d) Wilson r. Emmett, 19 Beav. 23.3. 
leighton, Jac. 580; Heslop e. Metcalfe, 



OP ms REFUSAL TO ACT. 


207 


citor of himself (e). So is the dissolution of a partnersliip 
between solicitors, because the client having stipulated for the 
services of both is not obliged to trust to the care of one only ; 
and in such a case it is immaterial/) that only one of the 
partners has principally conducted the client’s business. The 
bankruptcy of the firm of solicitors is also a discharge by them- 
selves (//). 

804. A new solicitor, who is em])loycd in a suit or in any 
conveyancing or other matter, may demand the papers for the 
pur|)ose of conducting it ; but when the suit or matter is at an 
end, the lien of the former solicitors revives, and the papers 
cannot be touched for any new ])urpose, without payment of 
what is due to tiicui. liefore delivering the papers for the 
limited purpose, the fonner solicitors are also entitled to an 
affidavit that tlui jjapers are wanted for the completion of the 
business in which the firm w^as employed at the time of the 
dIss(ilution, and in respect of which tlic papers came into their 
possession (A). 

306. Where a solicitor dies, the full benefit of the lien is 
given to his representatives, because the proceedings are not 
delayed by any default of the solicitor. It seems, however, 
that the court has jurisdiction over the representatives (i). 

306. On the other hand, when the client discharges the 
solicitor (A), the latter will not be compelled to afford any 

(e) Smith, R«, 4 Bcav, 309; Wil- per Lord Cottenham; Faithful 1, Re, L, 

Hams, Re, 6 Jur., N. S, 908; bat see H., 6 Eq. 32o, explaining Bevan, Kc, 

Smith, Re, 9 W. K. 396. 33 Beav. 439. Jin Siinmonds v. Great 

(/) Griffiths V. Griffiths, 2 TTnre, Eastern Rail. Co., L. H., 3 Ch. 797, the 

587; and see Cholmondeley v. Clinton, L.JJ. held, but partly on the circuin- 

19 Ves. 273; Kawlinson I). Mos8,7«Jar., , stances of the case, that where the 

N. S. 1052. solicitor of the plaintiff had been dis- 

(ff) Per Lord Romilly, M. B., L. R., charged by his assignee in bankruptcy 

2 Kq. 345, Moss, He. he must produce the documents noces« 

(A) Rawlinson v. Moss, 7 Jur., N. S. sary for drawing up the decree (which 

1052. had been made without opposition), 

(i) Hedfeam v. Sowerby, 1 Sw. 84. notwithstanding his Hen for costs. It 

( k) Lord V. Wormleighton, Jac. 680; was intimated that the case was almost 

Bozon V, BoUand, 4 Myl. & Cr. 364, within the principle that the solicitor's 



208 


WIlKin.: SOLICITOU disciiauged bv client. 


facilities to the client by giving access to the papers, which the 
solicitor may retain until payment of his general costs. And 
on the bankruptcy of his client he is in the same position as 
if discharged otherwise than by his own act or fault ; the 
right of the assignees not being greater than that of the bank- 
rupt, no order to produce or give a copy on payment of the 
costs relating to the required document only, will then be 
made (/). The circumstance that one of tlie members of the 
client’s firm which has become bankrupt is also one of the 
firm of solicitors, does not, where the latter firm remains 
solvent, alter the ordinary rule w'hich arises on the bankruptcy 
of the client (m). The same rule entitles the solicitor of a 
company to resist an order for production of documents in 
his hands on the winding-up of the company, notwithstanding 
the provisions of the winding-up act authorizing an order 
against every person to produce the documents in his posses- 
sion (w). 

If however the solicitor voluntarily produce the papers as 
evidence in a cause, he cannot therefore claim a lien upon the 
fund recovered in the cause, though the production was essen- 
tial to the obtaining of the decree ; for he cannot thus by his 
own act create a lien upon the fund, which would be as ex- 
tensive as that upon the deeds, viz., for general professional 
charges; the ordinary lien upon a fund being only for the 


lieu cannot intercept the completion of 
an order of the coart; hat the court 
adopted a distinction suggested by 
counsel, between the dismissal of the 
solicitor by the executor of the client 
(as in liord v, Worinleighton, supra) 
and the dismissal by his assignee in 
bankruptcy (as in Boss v. Laughton, 
Jae. 680), which latter case they con- 
sidered had not been, as was commonly 
supposed, overruled by the former case. 
But their lordships must have over- 
looked the fact that Lord Kldon him- 
self said, in deciding Lord v, Wonn- 
Icighton, that he was stating an opinion 
contrary to what he thought when the 
cases cited (of which Ross v. Laughton 
was one) were before him, and that 


Lord Cottenham (4 M. & C. 358) also 
said the decisions were contrary; nor is 
there anything in Lord Eldon’s judg- 
ments to support the distinction, which 
also appears to conflict with the cases 
next cited. It is also submitted that 
the solicitor’s right depends upon his 
own merits arising from his former ex- 
ertions and outlay, and his subsequent 
, dismissal without misconduct, and not 
upon the accident whether his late 
'' client’s interest has vested in his e.x- 
ccutor or his assignee in bankruptcy. 

(l) Underwood, Exp., l)e G. 190. 

(m) Moss, Re, L. R., 2 Eq. 345. 

(n) Oxford, &c. Rail. Co., Re, 1 
Be G. & S. 728; 18 L. J., N. S., Ch. 
247. 
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costs of the suit in which it was recovered. The lien is not 
changed or transferred by the production of the deed, though its 
value may be gone (o), 

307. The solicitor’s right is limited by the lien ; and if a 
new solicitor be appointed during the progress of a suit the 
former one has no riglit to require the proceedings to be 
suspended until payment of his bill (/>). And if the solicitor, 
though discharged by the client, have not delivered his bill of 
costs witliin the month requirt^d by the order for taxation, he 
will be compelled to hand over the papers without preiudice 
to his lien, especially if the papers required are not all whitrli 
he holds, and if he have ^ balance in hand towards j)ayinciit 
of his demand; because by disregarding the obligation to 
deliver his bill he has disentitled himself to the full benefit of 
his lien (rj). 

An offer by a solicitor to proceed with the cause, after he 
has discharged himself by assigning his business, will not 
prevent the order for delivery (r). 

308. The lien of the solicitor is only a right between his 
client and himself («); if the client be bound to produce a 
deed for the benefit of a third person, so also must the solicitor 
notwithstanding his lieu. But although production will be 
ordered of a deed for the purposes of evidence on subpoena, on 
behalf of a person whose interests arc affected by it, and who 
is not liable to pay the debt in respect of which the lien is 
claimed, such an order for production will not extend to 
delivery or be made so as otherwise to prejudice the lien (0 ; 
and where the solicitor’s lien is collateral to the cause he 
^\'ill not be compelled to produce by an order in the cause, 

(o) Perkins v. Bradley, 1 Hare, 219; (a) Fnrlong v. Howard, 2 »Sch. & Lef. 

Bozon V. Bolland, 4 M. & C. 354; Hall 115;* Ley v, Barlow, 1 Ex. SOO; Lockett 
r. Laver, 1 Hare, 671. It seems to be^ v, Cary, 10 Jar., N. S. 144. 
otherwise where production is ordered. (f ) Brassington v, Brassington, 1 

{p) Merewetber v. Mellish, 13 Yes. Sim. & St. 455; Hope v. Liddell, 20 
161; Twort v. Dayrell, id. 195; O’Dea Beav. 488; 7 De G., M. & G. 331; 24 
V. O’Dea, 1 Sch. & Lef. 315. L. J., N. S., Ch. 638; 1 Jar., N. S. 665; 

(q) Cooper v. Hewson, 2 Y. 3c C. C. C. Cameron^a Coalbrooke Kail. Co., Ke, 25 

515. Beav. 1; see Vale v, Oppert, L. R., 

( r) Colegrave «. Manley, T. 3c R. 400. 10 Ch. 840. 

M. VOL. I. 


P 
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but must be served with a subpoena duces tecum (?/). The 
person who is liable to the debt, claiming the deed for his own 
purposes, may be denied access to it until payment of the 
claim (v). Nor will any lien be a protection against the liability 
to produce a deed which it is the object of the suit to im- 
peach (j;) (462). 

Again, if the property of the client be in danger of loss by 
the detention of the papers, it seems the court will order 
delivery, that the property may be secured and brought into 
court (y). And the lien will not be sutfered to interfere with 
the management of an estate which is being administered by 
the court (z) ; or to intercept the completion of an order of the 
court, which will be ordered to be produced to the proper officer 
for completion, and to be returned when complete to the 
claimant, who is allowed costs for his attendance ; and he will 
be declared entitled to a lien on any fund in court, or to be paid 
in the cause, for the amount of his bill of costs (a). 

If an order be made in a suit by an infant plaintiff by h!s 
next friend, for the deposit of the deeds in court for the puipose 
of discovery, and the plaintiff having attained his majority 
repudiate the suit before the hearing, the deeds will be ordered 
to be redelivered to the defendant by whom they were deposited, 
without regard to any claim by the plaintiff’s solicitor for a lien 
for his costs, even assuming that a lien could be acquired 
under such circumstances; because the repudiation relates 
back to the commencement of the suit, and prevents the right 
of the holder of the deeds to dispose of them from being 
affected by it (i). 

309. Where deeds deposited in the solicitor’s hands, only 
for the purposes of the suit, are directed to be given up by the 
decree, the solicitor being unable to acquire any lien on them 
after the commencement of tlie^uit, and having no prior lien, 

(v) Busk u. Lewis, 6 Mad, 29. (z) Belaney v, Ffroncli, L. R., 8 Ch. 

(v) See Brassiugtoa v. Brassington, 918. 

Hope V, Liddell, and Cameron’s, &c. (a) Clifford v. Turrill, 2 Be G. & S. 

Co., In re, supra. 1; and see Benyon v. Amphlett^ 8 Jur., 

(«) Balch V. Symes, T. & R. 87. N. S. 769. 

(y) Richards r. Platel, Cr. & Ph. 79; (J) Dunn t% Dunn, 1 Jur., N. S. 122; 

6 Jur. 834. 3 Drew. 17; 7 De G., M. & G. 25. 
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will be ordered to deliver them unconditionally (c) ; but othei*- 
wise if they did not come into his possession for the purposes 
of the cause only, but for those and other purposes : and if the 
lien claimed be for other matters besides the costs of the suit, 
and for costs incurred prior to the right of the person who 
seeks the delivery of the deeds (d). 


310. Wliere a person is ordered to produce documents in 
the hands of his solicitor, who claims a lien upon them, the 
client must discharge the lien, and produce the deeds (e). And 
if there be a difficulty in getting possession of them, as if the 
])erson on whom the ord(ir is made be bankru{)t and unable to 
discharge the claim, the order will still be made, with liberty to 
apply to the court for relief if it cannot be obeyed ( /*) ; or the 
court Avill from time to time enlarge the period for production, 
so as to enable the party to recover the possession of the 
deeds (^). 

, It has been said (h) that this course will be followed where 
deeds belonging to a trust have come to the solicitor’s hands, 
and he claims to hold them subject to a lien. But if a solicitor 
receive documents, with notice that they belong to a trust, he 
incurs an immediate liability to those for w^hom his.client was 
trustee, and is subject to the same remedies as the trustee him- 
self for recovering possession of the deeds (i). 

In such a case it seems tliat the court has jurisdiction upon 
petition to order delivery of the deeds ; but in some cases (as 
probably where tlie deeds are not in the solicitor’s hands by 
reason of his employment as trustee but in some other way, and 
it would seem without notice of the trut ;fc) it may be necessary 
to make the solicitor a party to the suit (/e). 

(c) Baker v, Henderson, 4 Siin. 27; 586, as in the case of an executor whose 

Bell V. Taylor, 8 Sim. 216 ; and see ttooks are in a distant country. (Free- 
Smith V. Chichester, 2 Dm. & War. man u. Fairlie, 8 Mer. 44.) 

393. {h) Goodchap v. Weaving, supra. 

(d) Warburton Edge, 9 Sim. 509. (i) Francis v, Francia, 2 De O., 

(e) Shaw, Exp., Jac. 271; see Liddell M. & G. 73. 

t*. Norton, Kay, xi. (A) Goodchap o. Weaving, impra, 

^ (/) Rodick V. Gandell, 10 Bcav. 270. and see Rider o. Jones, 2 Y. & C. 

{g) Goodchap %\ Weaving, 16 Jar. C. C. 329. 

r 2 
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311. Where the committees of a lunatic, who were ordered 
to raise money on mortgage, were prevented from completing 
the security by the claim of solicitors to retain the deeds 
under a lien, it was ordered that the proposed mortgaget;s 
should be at liberty to pay the committees sufficient to enable 
them to discharge the lien, without prejudice to the lunatic’s 
right to have the bill of costs taxed and the accounts investi- 
gated (Z). 


312. Courts of law have generally refused to exercise their 
summary jurisdiction over attomies by compelling them to 
deliver up documents, where, there being no cause in court, 
nor any criminal conduct imputed to the attorney, the matter 
had been the proper subject of a bill in equity or of an action 
at law. And the mle was laid down, that where an attorney 
w^as employed in a matter wholly unconnected with his profes- 
sional character, the court would not interfere in a summary 
>vay to com])el him to execute the trust reposed in him ; but 
where the employment was so connected with his professional 
character as to afford a presumption that it formed the ground 
of his employment by the client, there the court would exercise 
its jurisdiction (?w). An application against an attorney holding 
the documents as a steward has on this ground been refused (w). 
Hut the order was made where it was clear there could be no 
lien (u). 

The jurisdiction was also exercised by courts of equity where 
the documents w^ere received by the solicitor in the way of his 
business {p). 


(l) Davies, In re (a lanatic), 12 L. J,, 
N. S., Ch. 466. 

(m) Per Abbott, C. J., Aitkin, Re, 
4 B. & Aid, 47 ; see Cocks r. Harman, 
6 East, 404. Professedly followed in 
lie Lowe, 8 id. 287, though the employ- 
inent seems to have been that of an 
attorney. (See Millard, In re, 1 Dow, 
P. C. 140.) And in Hughes v. Mayre, 3 
T. R. 276, the attorney, as steward of 
a manor and receiver, was ordered to 
deliver. 

(n) Cocks r. Harman, snpra. 


(#0 Sharpe, Re, 1 Dow, P. C. 432. 
(/f) Earl of Uxbridge, Exp., 6 Ves. 
425; Murray, lu re, 1 Russ. 519. So 
in the exercise of the geTieral juris- 
diction over solicitors. (Blanchard, 
In 're, 8 De G., F. & J. 131.) In an 
Irish case, where a lien was disputed, 
the solicitor was ordered at the hearing 
to bring the deeds into court without 
prejudice to his lien, and an inquiry 
was directed as to its existence and 
extent. (Walcott v. Graves, 11 Ir. Eq. 
Rep. 896.) ^ 
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Where a deed was in the hands of an attorney as a party and 
trustee, a court of law, even on his submission to do so, would 
not order him to deliver it (y). 

Where the solicitor’s claim to a lien on the deed of a bank- 
rupt is disputed, the remedy of the assignees for tlie recovery 
of the deed is by action of trover (r). 

A solicitor on discharge of his bill is bound to deliver up all 
drafts and copies for which his client has paid as well as 
original documents (.?). 

813 . The courts and judges have power, where they are 
authorized to refer the bill of an attorney or solicitor for taxation, 
to make an order for the delivery by him, his executor, admi- 
nistrator or assignee of the bill, and for the delivery of deeds, 
documents or papers in his possession, custody or power, or 
otherwise touching the same, as was done by such courts or 
judges wlierc any such business had been transacted in the 
court in which such order was made (f). 

314 . After an order has been made for winding up a com- 
j)any under the Companies Act, 1862 («), the court may require 
any officfrr of the company, or person whom it is empowered to 
summon for the purpose of giving information as to the affairs 
of the company, to produce any books, papers, deeds, writings, 
or other documents in his custody or power, relating to the * 
company, without prejudice to any lien claimed by such person 
thereon, and has power to determine all questions relating txi 
such lien. The solicitors of the company are liable under this 
provision to produce documents relating to the company on the 
summons of the official liquidator (ar). 

(4) Of Liens for Debts incurred in the course of Trade, 

316 . An agent who carries on business in his own name, 
with the stock and for the benefit of his employer, has a specific 

( q) Pearson v. Sntton, 6 Taunt. 364. & 7 Viet. c. 73, s. 87. 

if) Llewellyn, Re, 8 Jar, 816, («) 25 & 26 Viet. c. 89, s. 116. 

(i) Horsfall, Exp., 7 B. & C. 628. (ar) Paine & Layton, Exp., L. R., 4 

it) Attomies and Solicitors Act, 6 Ch. 216. 
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lien upon the property in his possession, as an indemnity 
against liabilities incurred in respect of the business (y ). And 
an agent who, witli or without the authority of his principal, 
enters into a contract is entitled to a lien for the expenses 
incurred in tlie performance of the contract, upon the proceeds 
thereof coming to his hands, if in the latter case the contract be 
adopted by the principal (z). But a mere agent, to whom 
property belonging to his principal has been delivered for his 
use, has not a lien thereon in respect of a liability voluntarily 
incun’ed by the agent without the direction or knowledge of the 
principal (a). 

816. A sfiip^s husband, w'ho is agent for the owners, has a 
lien upon the freight and cargo for his disbursements (A). 

317. The master of a ship has no possessory lien upon the 
ship or freight for the cost of repairs, supplies, or other expen- 
diture or debts incurred on account of the ship in England or 
on the voyage, or for premiums paid by the master abroad for 
procuring the cargo (c). 

318. An army agent has a lien upon an officer’s money in 
the agent’s hands for advances to the officer for his outfit, 
although the advances were misapplied and the officer was 
under age (rf). 

319. An agent has no right of general lien arising out of the 
mere relation of principal and agent, but only as arising from 
dealings in a particular trade, in which the right of general lien 
has been judicially proved and acknowledged ; or proved by 
express evidence of an established custom (r). 

(y) Foxcraft v. Wood, 4 Ru«8. 487. L. C., 13 Ves, 694) j Smith t*. Plnmmer, 

(*) Bristowe t*. Whitmore, 9 U. L. C. 1 B. & Aid. 576; Lister v. Payn, 11 

321, per Lord Campbell. Sim. 348. 

(a) Gnmey v. Sharp, 4 Taunt. 242, (rf) Lawrie*t\ Banks, 4 Jur., N. S. 

(5) Harris v, Reynolds, 4 W. R. 278. 299. 

(c) Wilkins v, Carmichael, 1 Dongl. (^) Rockr.GorrSsen, 2 Dc Q., F. & 
101 ; Hussey r. Christie, 9 East, 426 J. 434, per Lord Campbell, 
notwithstandingopinionof Lord Eldon, 
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320. A factor has a specific lien upon goods bought for the 
purchase-money (/) and for cust-oms dues, or salvage (ff) and 
freight (A) paid in respect thereof. 

A factor, to whom goods are consigned with authority to 
sell in his own name, has a lien on the goods during his 
possession of them, and, when they are sold, upon the purchase- 
money, as a security for the general Imlance due to him from 
his principal, including such advances as he may have made, 
and such liabilities as he may have incurred, on the principal’s 
account in the course of the business (i). If he become 
possessed of the goods before the principal’s bankruptoy, and is 
selling them at that time, he may retain the purchase-money in 
pa 3 rment of his general lien, though it be not received till after 
the bankrupkjy (A), and if the purchaser be indebted to the 
factor, a settlement of accounts between the purchaser and the 
factor, or his assignees, will bind the principal (Z). 

Where factors at the request of the principal, and after his 
hankruptcy at the request of his assignees, delayed the sale 
of goods in their hands upon which they had a lien, they were 
allowed to retain out of the proceeds of the sale interest on 
the d(?bt accruing after the hankruptcy, notwithstanding the 
rule in bankruptcy that interest stops at the date of the fiat ( w). 
Payment by a factor of part of the freight of goods, ’does not 
constitute such a constructive possession as will support a lien (?i). 
A factor (c^ or broker (p) who sells on behalf of another factor or 
broker, knowing his character, but without authority from the 
principal to act in his place, has no lien as against the principal 
upon the proceeds ol* the goods, for the payment of freiglit or 
other dues, or in discharge of his own acceptances on account 
of the goods. 


(/) Einei7, Exp., 2 Vcs. 674. 

( g) Paul r. Birch, 2 Atk. 622, per 
Lord Hardwicke. 

(h) Good, Exp., 8 M. & A. 246. 

(i) Per Lord Mansfield, in Godin v. 
London Assurance Co., 1 Bur. 490; 
Baring e. Currie, 2 B. & Aid. 187; 
Drinkwater v. Goodwin, 1 Cowp. 251; 
Kinloch v. Craig, 8 T. B. 119, 783; 


Hammond e. Barclay, 2 East, 227. 

(k) Hobson v. Kemp, 4 Esp. 236. 

(Z) Hudson V. Granger, 5 B. & Aid. 
27. 

(m) Kensington, Exp., 1 Dea. 68. 
(a) Kinloch v. Craig, supra. 

(o) Solly V, Ratbbone, 2 M. Zk S. 
298. 

(p) Cockran v. Irlain,2 M. & S. 301. 
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321. The n'gulations made by the Factors’ Acts con- 
cerning pledges and liens will be noticed hereafter (430). 
A wharfinger has a lien, resembling that of a factor, upon 
the goods in his possession for the general balance due to 
him for freight and wharfage (y) ; but claims for warehouse 
room and laboiirage depend upon evidence of undisputed 
usage ; and if the right be disputed where the wharfinger’s 
business is carried on, he can only claim under special agree- 
ment or after previous notice to the customer of the terms 
upon which the business is conducted (r). And in the character 
of a shipping agent or warehouse keeper a wharfinger has no 
general lien unless by contract ( 5 ). A wharf or warehouse 
owner has alien for his rent upon goods placed in his custody 
under the Merchant Shipping Amendment Act, 1862 ; and for 
the expenses of such reasonable acts as in his judgment are 
necessary for their custody and preservation (j?). 

322. A broker, who merely sells on account of his prin- 
cipals, has not like a factor the possession which is necessary 
to give him a lien. If he sell, and the goods are delivered to 
him for the use of his employers, his possession is theirs ; and 
if he have paid money on their account without direction from 
or notice to them, he cannot claim a lien for the outlay (?/). 
But if a broker advance money and give acceptances on the 
credit of goods lodged in his hands by consignees, the owner 
cannot claim them without both paying his advances and in- 
demnifying him against the outstanding bills, in respect of 
which the mere counter acceptances of the owner will not be 
sufficient indemnity (or). And if he accept bills for merchants 
already indebted to him on a running account, on the mer- 
chants undertaking to assign him a cargo of which they are 

(jf) Naylor v. Mangles, 1 Esp. 109; (jv) Bowman v. Malcolm, U M. & 
The King Humphrey, M^Clol. &; Y. W. 833, per Parke, B. 

173, 188; Spears r. Hartley, 8 Esp. 81. (t) 25 & 26 Viet. c. 63, s. 76. 

(r) Holdemess r. Collinson, 1 M. & (n) See Baring v. Currie, 2 B. & Aid. 

R. 65 ; 7 B. A C. 212. See Dresser r. 137; Gurney f). Sharp, 4 Taunt. 242. 
Bosanqnet, 4 B. A S. 460, 486. (r) Pulteney v. Keymer, 3 Esp. 182. 
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consignees, he has a lien on the cargo for the general balance 
due to him from the merchants (y). 

An insurance broker has a lien upon a policy effected by him 
in that character for the premiums paid thereon, and also for 
his general balance, both by the custom of London (z) and by 
general usage (a). 

A broker who effects a policy by the direction of an agent (A), 
without notice that he is not the principal, has a lien as against 
the real principal, and may apply in satisfaction^ that balance 
money received on the policy as well before as after notice of 
the right of the latter, because the broker gave credit to his 
immediate employer as the real owner of the goods. And the 
burthen of showing that the broker had notice of the agency 
lies on the njal ])rincipal (e). For the same reason, a broker 
who buys goods under the direction of an agent, without notice 
of the agency, has a lien upon them as against the real principal 
for the purchase-money (rf). And a purchaser who buys from 
a factor, without notice that ho is so, has a lien for his general 
balance due from the agent (c). 

When a broker effects a policy by the direction of an agent 
with notice of the agency, he has no lien upon the proceeds for 
his general balance (/) against the agent, because it is clear 
that he cannot pledge his principars property for his own 
l)rivate debt ; but he has a lien for the premiums and for the 
commission on the policy (y). And the principal, or his 
assignee, cannot recover the policy from the broker, if the 
factor be entitled to a lien as against the principal ; in such a 
case the broker will be considered to be holding as the servant 


(y) Barber, Exp,, 8 M., D, & De G. 
174. 

(z) Hewiflon v. Guthrie, 2 Bing. N. 
C. 755. 

(a) Levy r. Barnard, 2 J. B. Moore, 34, 
8 Taunt. 149; Whitehead v. Vaughan, 
Conke’g Bank. Law, 6C6, ed. 5. But 
as to the custom of London, see per 
Tindal, C. J., in Hewison v. Guthrie, 2 
Bing, N. C. 755; and see Bosanquet, 
Kxp., De G. 482; Power r. Butcher, 5 
Man, & H. 327. 


(^) Mann V, Forrester, 4 Comp. 60; 
Westwood p. Bell, id. 349. 

(c) Westwood V. Bell, supra. 

(d) Taylor e. Kymer, 8 B. & Ad. 
820. 

(e) Rabone p. William^ 7 T. B. 360, 
u.; Stracey v, Deey, id. 361, n.; George 
V, Clagett, id. 869. 

(/) Haanss a Henderson, 1 East, 
385. 

(p) Snook v.DaTidicm, 2 Camp. 218 . 
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of the factor, and will be entitled to retain in that character 
till the factor’s claim be satisfied (A). 


323. A banker or other person who has advanced money on 
a bill for a customer, or has accepted a bill for the accommoda- 
tion of another, may, if his account be overdrawn, retain the bill 
or any money in the hands of the discounter or lender be- 
longing to the person accommodated to answer the outstanding 
bill, or until fin indemnity be given against it, although the 
remedy on the bill itself be barred by the Statute of Limita- 
tions (i) ; and although, at the time of acceptance, the person 
accommodated had committed a secret act of bankruptcy 
upon which a commission afterwards issued (A). And the 
acceptor has been allowed to retain the full amount of bills 
accepted where, after they fell due and before an act of bank- 
ruptcy by the drawer, the holders of the l)ills, in order to 
relieve the acceptor from responsibility (which intention w’as 
proved), delivered up the bills to him on payment of a com- 
position, on the ground that the bankrupt and liis assignees 
had received tlie full benefit of the discharge of the bills, and 
that the composition w^as made for the relief of the acceptor (/). 

Where property lias once been appropriated for the payment 
of bills, though the appropriation was for the benefit of the 
acceptor, the holder of the bills has an equity in case of th<'. 
bankruptcy (whether it be a judicial bankruptcy or not) (m), of 
the principal debtor and the person indemnified, to the benefit 
of the contract lietween them, by virtue of which he is entitled 
to a specific application of the fund in discharge of the bills (w). 


(h) Man t\ Shiffner, 2 East, 523. 

(t) Maddens. Keni)>Hter, 1 Camp. 13; 
Morse v, Williama, 3 id. 41 S; Bolland 
r. Bygrave, Ry. & Moo. 271; Giles r. 
Perkins, 9 East, 18, per Lord Ellen- 
borongh: The London banker has a 
lien on a bill deposited with him, though 
not endorsed; whereas the county 
banker, who, it is said, always takes the 
bill indorsed, has not only a lien but a 
legal remedy on the MU by the indorse* 
ment. But neither has any lien tiU 
the account is overdrawn. 


(A;) Wilkins r. Casey, 7 T. R. 711; 
per Lord Ellenbonmgh in Willis r. 
Freeman, 13 East, (>59. 

(I) Stonciiuuse v. Read, 8 B. & C. 
6G9. 

(w) Powles e. Hargreaves, 3 Do G., 
M. & G. 430. 

(») Waring, Exp., 19 Vcs. 346 ; 
Carrick, Exp., 2 De G. & J, 208; 
Bank of Ireland v. Perry, L. R,, 7 Ex. 
14 ; The City Bank r. Luekie, L. R., 
6 Ch. 773; Banner r. Johnston, L. R., 
E. & I. App. 167; Vaughan r. Halliday, 
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Such an appropriation overrides the general lien of the depositee 
uj)on the property deposited : it has, however, been doubted 
whether a specific a])propriation can be made when the general 
lien has once attached (n), and it is submitted that for the 
purpose of raising an equity in favour of the bill holder it cannot, 
as he has not paid his money on the credit of such an appropria- 
tion. Where there is a direct contract with the bill holder for 
the application of the property he of course claims independently 
of such an equity (p)* 

The drawer of bills, who has made such a deposit for the 
indenvnity of the acceptors, cannot intercept this equity of the 
bill holders by setting uj) a lien on the deposited property in 
respect of a loss to him, occasioned by the improper dealings 
of the acceptors w ith other property deposited for the pur|) 03 e 
of meeting their accej>tarices on his account (y). 


324. Jiy tin*, general law^ merchant, a banker or broker is 
also entitled (/•) to a lien upon bills and papers deposited with 
him by his eustomers, and wdiich arc not known to the 
depositees to ])e the prop('j*ty of a third person, for the general 
balance due from tlic customer, unless there be evidence that 
the deposit w\as mude under sjH‘,cial circumstances (j?), or for 


L. R., 9 CIi. will. For drruinstnnecj* 
under whiiih thiM equity is applicnble 
sec ibid, and General Rolling Stock 
Co., Re, L. R., 4 Ch. 423; Ixjvi’s case, 
id. 7 Eq. 449; Triininghain v. Maud, 
id. 201 ; Smart, Exp., J*. U., 8 Ch. 
220 ; Loder’s case, id. 0 Eq. 491 ; 
Ackroyd, Exp., 3 I)c G., F. & J. 720; 
Dewhurst, Kxp., L. R., 8 Ch. 965; 
Bank of Ireland v. Perry, L. R., 7 Ex. 
14. 

(if) Inman v. Clare, Job. 769, 5 Jur., 
N. S. 89, per Lord Hatherlcy; in which 
it was proved to be the custom of the 
cotton trade at Liverpool, that if a 
merchant put cotton into a broker's 
hands for sale, and the broker accept a 
bill on account of it, which is negotiated, 
the proceeds of the cotton must be 
applied by the broker to meet the 
acceptances. 

(/f) See Copeland, Exp., 3 D. & C. 


199; 2 M. & A. 177; Brown, Exp., 2 
Jur. 82; 3 M. & A. 471. 

(r/) Carrick, Exp., 2 Dc G. & J. 208. 

(r) Davis r. Bowsher, 6 T, R. 488; 
Btdland v. Bygrave, Ryan & M. 27 1 ; 
Brandao r. Burnett, 12 Cl. & Fin. 787; 
Jones r. Peppercomo, Job. 430; 28 L. 
J., Ch. 158; Wylde v, Radford, 33 L. 
J.,N. S., Ch. 51; 9 Jur., N. S. 1169. 
The obsen'ations of Kindcrsley, V.-C\, 
in this case, have been taken to imply 
that the deposit of a conveyance of land 
is not a security which would be subject 
to tbe customary lien; but it may bo 
doubted whether it was intended to 
make a distinction, the limits of which 
it wonld be so difficult to define and 
without even suggesting the principle 
of it 

(s) See European Bonk, Re, L. R., 
8 Ch. 41. 
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special purposes, which would take it out of the general 
rule ( 266 ) ; and the banker’s assignees in bankruptcy, by virtue 
of the Hen, may sue the drawer of seciu*ities so de^iosited which 
are payable to bearer (t). 

The lien will hold though the balance of the account to the 
credit of which the security was placed be in favour of the 
customer, if another account between him and the banker be 
deficient (m) ; and the application by the bankers of the money 
advanced to the discount of particular bills, does not affect the 
lien for their general balance upon other securities remaining in 
their hands (at). 

But a banker has no lien which enables him to set off a debt 
due on the customer’s private account against a balance standing 
to his credit on a trust account (^). 

(t) Scott «. Franklin, 15 East, 428. {x) Davis v. Bowsher, snpra. 

(u) Jourdaine v. Lefevre, 1 Esp. 66. (^) Kingston, Exp., L. R., 6 Ch. 632. 
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CHAPTER III. 

OF SECURITIES WHICH ARE VOID OR IMPER- 
FECT, OR WHICH ARE MADE UNDER 
STATUTORY OR OTHER POWERS. 


Part 1. — Of Void and Imperfect Sbcujuties. 

Part 2. — Of Securities made under Statutory oh 
OTHER Powers. 


Part 1. 

326. 0/" Securities which are affected hy the Character or Relation of 
the PartieSt and herein — 

326. Of inch as are fraudulent under the Statutes of Eliza- 
heth or the Jtankrupt Acts. 

349i Of such as are obtained by Misrepresentation^ Extortion 
or undue Influence, 

369. Of Securities which are affected by the Nature of the Consideration ; 
and herein of immoral Securities, 

372. Of Securities which are affected by the Nature of the Security; and 
herein of Securities upon the Profits of Public Offices^ and upon 
Property forbidden to be incumbered, 

326. A SECURITY may be void or imperfect by reason — 

1. Of the character or mutual relation of the persons 

who are parties to or affected by the contract. 

2. Of the nature of the consideration. 

3. Of the subject of the security. 

A security which is not by nature malum in se, but is only 
prohibited, is not necessarily void for all purposes, but so far 
only as it is expressly forbidden. So that although a deed which 
attempts to create a charge upon an ecclesiastical benefice (a), 
(876) or upon militaiy^ pay (6), or an unregistered bill of 

(a) Mottjs V, Leake, 8 T. R. 41 1 ; Sloaoe v. Packman, 11 V. is W, 770. 

Gibbons Hooper, 2 K k Ad. 734; (6) Price v, Lovett, 16 Jnr. 7S6. 
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sale of a ship (h) ( 69 ), or a mortgage by a municipal corpora- 
tion (c) to secure money raised for an unauthorized purpose, or 
made without the consent of the lords of the treasury, be by 
statute or otherwise declared to be void ; such an instrument may 
operate in a manner which is not forbidden, viz., by way of 
j)ersonal security for the money which it was attempted to secure 
by mortgage, or as a security upon something which would 
lawfully pass by the mortgage : as in the case of an unregistered 
bill of sale of a ship — by way of assignment of the freight ((/) 
( 77 ) ; and a collateral bond or warrant of attorney, though it pur- 
))ort to be given as a further security for the same debt and recites 
the principal security, will be good in respect of the personal or 
other remedies which it gives (e). On the other hand, if several 
securities be given for the pcrformaiK^c of a continuing obliga- 
tion and one of them be set aside, the whole consideration fails 
and the purchase-money may be recovered from the grantor (/). 

Of Fraudulent Securities* 

326 . By the statute 13 Eliz. c. 5, s. 2, every feoffment and 
conveyance of lands, tenements, hereditaments, goods and 
chattels, or of any lease, rent, common or otlier profit or charge 
thereon, by writing or otherwise, and every bond, suit, judg- 
ment and execution had or made for any intent or purpose to 
delay, hinder or defraud creditors and others of their just 
debts, rights and remedies, are declared only as against the 
persons or their representatives whose remedies are disturbed, 
hindered, delayed or defrauded, to be clearly and utterly void, 
frustrate and of none effect ; and accordingly both at law ( //) 
and in equity (A), so far as regards the rights of the creditors, 
the matter is treated as if the fraudulent conveyance had 
never existed. 

The act, however, does not extend to any estate or interest 

(fi) Kerrison v. Cole, 8 East, 231. 27, 881. 

{e) Payne r. Mayor of Brecon, 3 H. (/) Scnrfield r. Gowland, 6 East, 
& N. 572. See 6 & 6 Will 4, c. 76; 241; Huggins e. Coates, 5 Q. B. 432. 

and see Pallister v. Mayor of Graves- (jg) See per Lord Teutorden, Shears 
end, 9 C. B. 774. v. Rogers, 3 B. & Ad. 862, 369. 

(d) See Jones, Exp., 2 Cr. & J. 513. (A) Per Kindendey, V.-C., Hue r, 

(e) Wynne v. Robinson, 4 Bl, N. li. French, 26 L. J., Ch. 317. 
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conveyed or assured upon good consideration and bona iido to 
any person or persons not having at the time of the conveyance 
notice of the fraud or collusion (i). An assignee who stands 
in that position will thereibre have priority over the creditors 
of the maker of the fraudulent assigtimej^t (A). 


327 . By the statute 27 Eliz. c. 4, s. 2, made perpetual by 
39 Eliz. c. 18, ss. 19, 31, 32, every conveyance, grant, charge, 
lease, estate, incumbrance and limitation of use, of, in or out of 
any lands, tenements or other hereditaments, Imd or made for 
the intent and of puriiose to defraud and deceive such person or 
})ersons, bodies politic or corporate, as shall afterwards purchase 
in fee simple, fee tail, for life, lives or years, the same lands, tene- 
ments and hereditaments or any part thereof, or any rent, profit 
or commodity in or out of the same or any part thereof, arc 
declared void as against purchasers for money or good con- 
sideration, and jicrsoiis claiming under them ( 842 , 1092 ), 
sjiving, however (/), all estates in and assurances of lands made 
for good consideration, and bond fide. And (m) every con- 
veyance or assurance of lauds wdth a clause of revocation is 
declared to be void as against a subsequent assurance of tlie 
same hereditaments or any part thereof made without exercise 
of the power of revocation for money or other good considera- 
tion. Provided that no lawful mortgage made bond fide without 
fraud, upon good consideration, shall be impeached by force of 
the act (w). 

328 . Under the Bankruptcy Act, 1869, a debtor — 

(1) Who in England or elsewhere has made a con- 
veyance or assignment of his property (which 
includes his property of any description, real or 
personal, obligations, easements and every de- 
scription of estate, interest and profit, present 
or future, vested or contingent arising out of or 


(t) Sect. 6. (0 Sect. 4. 

(A) Morewood v. South Yorkshire {m) Sect. 5 . 
Rail. Co., 8 n. Sc N. 7518. (») Sect 6. 
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incident to property) to a trustee or trustees, for 
the benefit of his creditors generally ; or 

(2) Who has in England or elsewhere made a fraudulent 

conveyance, gift, delivery or transfer of his pro- 
perty, or^of any part thereof ; or, 

(3) Who, with intent to defeat or delay his creditors, 

has done any of the other acts mentioned in the 
statute, commits thereby an act of bankruptcy 
upon which a petition that he may be adjudged a 
bankrupt may be founded. But the act of bank- 
ruptcy must have occurred within six months 
before the presentation of the petition for adjudi- 
cation (o). 


328 . Any settlement of property made by a trader, and not 
being made before or in consideration of marriage, or in favour 
of a purchaser or incumbrancer in good fiiith and for valuable 
consideration, or made on or for the settlor’s wife or children, of 
property which has accrued to him after marriage in right of 
his wife, shall be void against the trustee in bankruptcy, if the 
settlor becomes bankrupt within two years after the date of the 
settlement, and if he becomes bankrupt at any subsequent time 
within ten years after its date, unless the parties claiming under 
it can prove that the settlor when it was made was able to pay 
all his debts without the aid of the settled property. 

And any covenant or contract made by a trader, in con- 
sideration of marriage, for the future settlement (which includes 
any conveyance or transfer of property) upon or for his wife or 
children of any money or property wherein he had not at the 
date of his marriage any estate or interest, whether vested or 


(o) 82 & 38 Viet. c. 71, Bankruptcy 
Act, 1869, BS. 4, 6 (Irish Act, 85 & 
36 Viet. c. 58, 8. 21 ). The omission in 
sab-sect 2 of sect 6 of the English 
Act of 1869, of the words with intent 
to defeat or delay his creditors,*’ which 
were present in the previous acts, was 
*not intended to alter the already exist- 
ing law, but because the words were 
thonght to be snperflnoua (Wood, Be, 


L. R., 7 Ch. 302, per Mellish. L. J.) 
A sale by a debtor who is insolvent to 
the execution creditor, of the gootls 
taken in execution, for the amount of 
the debt and the sheriff’s charges, the 
property being left in the debtor’s 
custody for his use in consideration of 
a certain payment, is fraudulent under 
sect. 6 (2). ( Pearson, Exp., L. R., 8 Ch. 
667.) 
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cont ingent, in possession or remainder, and not being money or 
property of or in right of his wife, shall, upon his becoming 
bankrupt before such proj)erty or money has been transferred 
or paid, pursuant to the contract or covenant, he void against 
the trustee in the bankruptcy ( p). 

The latter part of this provision, (which aj)pHes to settlements 
executed before as well as after die act came into operation (q\) 
is aimed at the settlement of property which may hertmfter 
accrue to the covenantor, but in which he has no present 
intorcist, and docs not affect a covenant to pay a sum of money 
to the tnistees of a marriage settlement at a future time (r). 

330. By another provision, the api>lication of which (as it 
lias been intimated) reejuires that the transaction in question 
must have lieen a fraudulent preference under the already 
i'xisting law, and which, therefore, does not alter the rule as to 
the nature of the pressure which is sufficicait to support a security 
in favour of a pailicular creditor (.v) (337), every conveyance, 
transfer of property or charge tliercon, and every obligation 
incurred, and every judicial proceeding taken or suffered by any 
jK'rson unable to pay his debts as they become due from his own 
monies, in favour of any creditor or person in trust for any 
creditor, with a view of giving such creditor a preference over 
the other creditors, shall, if such person shall become bankrupt 
within three months thereafter, he fraudulent and void against 
the tnisteo of the bankriqit; saving, however, the rights of a 
purchaser, payee, or incumbrancer in good faith and for valuable 
consideration (t ) ; a saving which applies to the creditor himself, 
who receives his debt from the insolvent without knowledge of 
the insolvency, as well as to a person who claims through 
him (m), and, perhaps, also to purchasers in good faith and for 
valuable consideration from creditors who do not themselves 
fall within the terms of the saving clause (ar). 

(/>) 32 & 83 Viet c. 71, s. 91,(Boiik- (#) Tempest, Exp., L. R,, G Ch. 70, 

ruptcy Act, 1869); 35 & 36 Viet. c. 68, (f) Bankruptcy Act, 1869, c. 71, s. 

8. 62 (Bankruptcy Ireland Amendment 92; Irish Bankruptcy Act, 1872, c. 66, 
Act, 1872). 8. 6a 

(q) Dawson, Exp., L. B., 19 Eq. 433. (,ff) Batcher, Exp., L, R., 9 CJb. 596. 

(r) Bishop, Exp., L. R., 8 Ch. 718. («) Id., per Mellish, L. J. 601. 

W. VOL. I. g 
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331. TIic provisions of both these sections apply equally to 
cases of liquidation by arrangement (y) ; and the transaction is 
equally voidable under the bankruptcy laws^ whether the goods 
have been retained by the transferee under the fraudulent 
assignment, or have been sold, and although the adjudication 
was obtained on the petition of the bankrupt himself (sr); and 
the act does not invalidate any payment made in good faith and 
for value received to any bankrupt, or any payment or delivery 
of money or goods belonging to a bankrupt, or any contract or 
dealing with any bankrupt, made in good faith and for valu- 
able consideration, provided that such payments, deliveries and 
contracts or dealings are made by persons who had not at the 
date thereof notice of any act of bankruptcy committed by the 
bankrupt and available against him for adjudication {a ). 

And it declares to be valid, notwithstanding any prior act of 
bankruptcy, any disposition or contract with respect to the 
disposition of property, by conveyance, transfer, charge, delivery 
of goods, payment of money or otherwise, made by any bank- 
rupt in good faith and for valuable consideration, before the 
date of the order of adjudication, with any person not having 
at the time of such disposition notice of any act of bankruptcy 
committed by and available against the bankrupt for adjudica- 
tion ; and any execution or attachment against tlie land of the 
bankrupt executed by seizure, or against his goods executed by 
seizure and sale, if such seizure and seizure and sale respec- 
tively be executed in good faith before the order of adjudication, 
and the person on whose account the same was executed had 
not, at the time of execution, notice of any act of bankruptcy 
committed by and available for adjudication against the bank- 
rupt (i). The act of bankniptcy referred to is an act committed 
before the seizure (c). 

332. It is a misdemeanor pimishable with imprisonment for 
any time not exceeding two years, with or witliout haid labour, 

(y) Banluruptcy Act, 1869, c. 71, s. li.R., 16 Eq. 626. 

126 (6). (c) Todhunter, Exp., L. R., 10 Eq. 

(z) Markflt‘.Felnian,L.R.,6Q.B.275. 426, following construction of s. 183 of 

(а) Bankruptcy Act, 1869, s. 94. wet of 1849. Seo Edwards n. Scarsbrook, 

(б) Id. B. 95 (1), (2), (8); see the 3 B, & S. 290; 9 Jnr., N. S. 687; 10 id. 
Irish Act, supra, a. 56. See Hoare, Exp., 201; Young v. Roebuck, 2 H. & C. 296. 
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if a trader adjudged bankrupt, or whose affairs are liquidalvd 
by arrangement under the Bankruptcy Act, 1869, within four 
months next after tlio presentation of a bankruptcy petition 
against him, or the commencement of the liquidation, pawns, 
pledges or disposes of, otherwise than in the ordinary way of 
his trade, any property which he lias obtained on credit and has 
not [laid for, unless the jury is satisfied that he had no intent to 
defraud (d). And it is a misdemeanor in any person, punish- 
able with imprisonment for any t(irm not exceeding one year, 
wfth or Avithout hard labour, if he has, with intent to defraud 
his creditors or any of them, made or caused to be made any 
gift, delivery or transfer of, or any charge on, his property {e). 

333 . The statute 13 ElizalKith did not of its own force 
ap))ly to coj)}holds, unUiSs by tenure or special custom they 
were sul jcct to debts (f ) ; nor to choses in action, because 
they could not be taken in execution during the life of the 
debtor. But such choses in action as by virtue of 1 & 2 Viet, 
c. 110, s. 12, may 1x5 taken in execution, now' fall within the 
statute 1 3 Elizalieth (^) ; and even bcifore the passing of 
1 & 2 Viet., after the death of the debtor, when the creditors 
might reach all the personal projxirty, and during his lift?, 
when, by reason of his insolvency, all his property became 
subject to the payment of his debts, the statute applied (h). 
So it appears to be in bankruptcy as to property which can- 
not be taken in execution under 1 & 2 Viet. c. 110, and in 
like manner it seems that copyholds, wdiich are now sul ject to 
execution, have been brought witliin the statute («). Nor 
can a debtor afiect the creditor’s right by settling the proceeds 
of the assignment upon" his wrife and frmily, this being an 
application of the money to his own purjioses and a fraud 
against the creditors {k). 

id) The Debtors Act, 1869, 82 & G., M. 8r G. 05; and Sims v, Thomas, 

38 Viet. c. 62, 8. 11 (15). See Brett, 12 A. & £. 564, per Ijord Denman. 
Exp., L. R., 1 Ch. Dir. 151. (A) Norentt v. Dodd, Cr. & Fh. 100. 

(0 Id. 8. 12 (2). (t) See Smith’s Leading Cases, vol. 

(/) Mathews v, Feaver, 1 Cox, 278. i. p. 23, ed. C. 

iff) Barrack t?. McCulloch, 3 K. & J. (A) French v. Frendii, 6 De H. Ai 
110. And see French v, French, 6 De G. 65; Hne e. French, 26 L. J., Ch. 

317; Keale e. Day, 28 id. 46. 

Q 2 
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To enable a living creditor to sue under the statute for tlie 
purpose of setting aside a deed, it is not necessary that he 
should first obtain a charging order or other lien upon tlie 
property, although, without taking the necessary proceedings 
to obtain such a lien, he cannot have relief against the pro- 
perty (/). 

384 . It has been held at law (wi), that an assignment of the 
debtor’s goods is not void against a person wlio only became 
a creditor after the date of the assignment. In equity, on 
the other hand (w), the statute has been applied to the defeat- 
ing of prospective as well as of existing debts, on the ground 
that the transaction is fraudulent if done with a view to future 
indebtedness ; and the statute has, therefore, been held to avoid 
a conveyance of the grantor’s property made shortly before the 
trial of attraction in which he was defendant, and the object ot 
which was inferred to be the defeat of an anticipated judgment 
debt, or a provision against the risk of an intended hazardous 
trade. But the rule has been modified where the assignment 
was made under ordinairy circumstances before the debt accrued ; 
on the consideration that there can be no fraudulent intent to 
support a suit by a subsequent creditor, unless a debt due at 
the date of the assignment be still subsisting {o ) ; although as 
a person delayed by the voluntary gift, he is entitled to parti- 
cipate in the assigned property when the assignment has been 
set aside (/?). 


336 . To support a deed under any of the above statutes, 
there must be a sufficient valuable consideration. As against 
creditors the deed will not be supported, where part of the 


(l) Goldsmith v. Russell, 6 De G., M. 
& G. 547; Koose River, &c. Co. v. 
Atwell, Xi* R., 7 E<|. 847. 

(m) Oswald v. Thompson, 2 Exch. 
216. But see Graham Furber, 14 C. 
B. 410, per Williams, J. 

(n) Stileman e. Ashdown, 2 Atk. 
481; Tarback v, Marburj, 2 Yem. 610; 
Barling e. Bishopp, 29 Bear. 417; 
Mackay v. Bonglas, L. R., 14 Eq. 106; 


Freeman v. Pope, 5 Ch. 538. See per 
Wood',V.-C., Holmes v. Penney, 3 K. & 
J. 100. 

(o) Jenkyn v. Vaughan, 3 Dr. 419. 
See Spirett v. Willows, 11 Jur.,N. S. 
70; 6 Gif. 49; 8 De G., J. & S. 802. 
Bnt see Freeman v. Pope, supra. 

(p) Barton v. Van Heythuysen, 11 
Hare, 126. 
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consideration is natural love and affection (y) ; though a con- 
sideration of that kind will be taken into account against 
l>urchasers (r). The consideration, however, need not be pecu- 
niary. Subject to the law of bankruptcy, which forbids a trader 
to withdraw his future property from his creditors ( 329 ), 
marriage will sustain a deed either under the statutes of 
Elizabeth or the bankrupt law (j?) ; and under the 27th Eliza- 
beth, a promise by an infant on marriage to settle an estate, 
when he should come of age, upon himself and his issue, 
has been held (/) to be sufficient consideration, though the 
infant could not be compelled to perform tlic promise. But to 
the extent to which a settlement is not obligatory (u), or for 
marriage or other valuable consideration, it will fail ; and the 
consideration of marriage will l>e no protection w^hcrc the cir- 
cumstances sliow that the manlage was part of a scheme for 
defrauding the creditors of the husband (j^). Nor will a verbal 
))r()misc before marriage to execute a settlement add anything 
to tlie validity of a settlement made after the marriage (y). 
A ssignments by means of which the debtor’s property is released 
from distress or execution, and arrangements made with credi- 
tors, have also been supported (r). 


336 . The bona fidcs of a transaction is the principal test of 
its validity under the statute of 13 Elizabeth. If this quality 
be wanting, it has been said (a) that even the payment of 
a full valuable consideration, with change of possession, will 
not. make it good. A fraudulent intention on tlic part of 
the assignor may be inferred from various circumstances. His 
indebtedness at the time of the transaction is an important 
consideration, though not absolutely decisive of the validity of 


(^) Mathews f. Feaver, 1 Cox. 278. 
(r) Persse t*. Perssc, 7 Cl. & F. 279. 
(«) Campion r. Cotton, 17 Vcs. 263; 
Fra#»cr n. Thompson, 1 Gif. 49; 6 Jar., 
N. S. 669; M*Bamie, Exp., I De G., M. 
& G. 441; Mayor, Exp., Mont. 292. 

(f) Lavender r. Blakstone, 2 Lev. 
146. 

(a) Goldsmith r. Bussell, 5 De G., 


M. U G. 547; Smith if. Cherrill, L. B., 
4 Eq. 390. 

(r) Colombine v, Fenhall, I Sm. & 
G. 228; Bulmer if. Hunter, L. R., 8 £(|. 
46. 

(y) Crossley v, Elworthy, L. R., 12 
Eep 158. 

(z) Amell If. Bean, 8 Bing. 87; 
Knight If. Feignsson, 5 M. & W. 88^. 

(a) Per Lord MansBeld, Gowp. 482. 
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a voluntary conveyance ; for there may be fraud witliout in* 
solvency, and the deed may be good though the grantor be 
indebted. As a general rule the transaction will be void, if it 
appear that there was an intention to defeat or delay the cre- 
ditors, though no actual delay be caused ; or if the debtor knew 
that delay would be the consequence of the transaction (i), 
and the intention will be inferred where the settlement is 
voluntary, and the plaintiff was a creditor at its date, if the 
ciffect of it M^as to take from the settlor’s property an amount 
without which his debts cannot l)cpaid (c). And the insolvency 
shortly after the date of the conversance will throw upon those 
who uphold it the burden of showing that the grantor was in 
a position to make it (rf). But when the settlement is for 
valuable consideration, evidence must be given of circumstances 
which show an intent to defeat or delay creditors (e). 

837. An assignment is not fraudident or void against the 
bankruptcy laws because it has the effect of delaying a par- 
ticular creditor, if it be made bona fide on tlie demand of a 
creditor, and for good consideration (/), and not for the mere 
purj)ose of defeating creditors Q/), The debtor or his personal 
representative may therefore, at any time before execution 
executed by a judgment creditor, either secure a more fav oured 
creditor, or provide rateably for all his creditors (/i) ; and to 
support such a transaction, and to rebut tlie presumption of 


(//) Richardson v. Smallwood, Jac. 
fi52i Townsend v. Westacott, 2 Beav. 
8i0; Thompson v, Webster, 5 Jur., 
N. S. 668, 921; 7 id. 631; 4 De G. & 
J. 600. See Shears r. Rogers, 3 B. & 
Ad. 862; French v, French, 6 De G., 
M. & G. 95; Holmes v. Penney, 3 K. 
& J. 90; Aldred v. Constable, 4 Q. B. 
674; Mayon, Exp., 11 Jur. N. S. 488. 
See Kent v, Riley, 14 £q. 190. 

(<y) Freeman v. Pope, L. R., 6 Ch, 
638, per Lord Hatherley; Jenkyn v, 
Vaugham, 4 Dr. 419, per Kindersley, 
V..C. 

{d) Crossley v. Elwortby, L. R., 12 
Eq. 158; Mackay v, Donglai^ 14 id. 106. 


(ff) Per Lord Hatherley, Freeman v, 
Poi>e, L. R., 6 Ch. 638. 

(/) Darvill v, Terry, G H. & N. 807; 
Wood t\ Dixie, 7 Q. B. 892; Hale 
«?. Metropolitan Saloon Omnibus Co., 
28 L. J., Ch. 777; 4 Dr. 492. 

(g) Bott V, Smith, 21 Beav. 511. 

(/»} Holbird v, Anderson, 5 T. R. 285; 
Meux V, Howell, 4 East, I ; Pickstock 
v. Lyster, 8 M. & S. 371 ; Wolver- 
hampton and Staffordshire Banking 
Co. V, Marston, 7 H. & N. 148 ; see 
Evans v, Jones, 3 H. & C. 423; 11 Jur., 
N. S. 784; Westbury t?. Clapp, 12 W. 
R. 511; Gladstone v, Padwick, E. R., 
6 Ex. 203, per Martin & Bramwell, BB. 
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fraud arising from an apparent want of consideration, evidence 
of the real circumstances and of the existence of a valuable 
consideration may be given, provided it do not contradict the 
allegations of the deed (j). The subsequeiit execution of a 
security for money advanced on the faith of an absolute (but 
not of a conditional) promise to give a bill of sale (A), or in 
])ursuance of an agreement under whicli the consideration 
iiK)iK‘y has Ixien previously advanced will also be goo<l, H* the 
original transaction be Aalid (/), but not if it be of a fraudulent 
character, with intent to defeat the other creditors (?n). 

It was formerly considered tliat, to make valid under the 
bankrupt and insolvent acts a security by which a parti- 
cular creditor was preferred, it must have been given under 
• pressure by the latter, amounting to coercion (w). The 
question, which is still the sjime as before the Act of 1869 (n), 
is however, now understood to lie, whetli(u* the preference were 
the mere voluntary act of the debtor, or bond fide required or 
originating in a demand by the creditor (/?). To be fraudulent 
it must be both voluntary and made under circumstances 
wliich lead to an inf’erence that it was in contemplation of 
hankruptcy(</). And if the transaction be otherwise bonafide(r), 
it is not impeachable because the pro])erty w^as delivered by the 
debtor secretly to save his credit bclbre the world (/r) ; or that 
it was given in pursuance of a former promise by the debtor 
upon which the creditor had relied {t) ( 33 .) 

The circumstance that the creditor is the solicitor of the 


(i) Gale v. Williamson, 8 M. & W, 
405. 

( Fisher, Re, L. R., 7 Cli. 636. 

(l) Hatton r. Crrttwell, 1 £1. & BL 
15; Harris v, Rickett, 4 H. & N. 1; 
Izard, Exp., L. R., 9 Ch. 271. 

(m) Cohen, Exp., L. R., 7 Ch. 20, 
<n) Per Lord Chelmsford, C., 3 Dc 

G. & J. 24. See Cook v. Rogers, 7 
Bing. 438; Davies v, Acocks, 2 C. 
M. & R. 461. 

(p) Topham, Exp,, L. K., 8 Ch. 614. 
ip) Van Casteel e. Booker, 2 Ex. 


691 ; 18 L. J., N. S,, Exch. 13; Mogg 
V. Baker, 4 M. & W. 348; Johnson v. 
Fesomeyf^r, 3 De G. & J. 13; 25 Beav. 
88. See Hale v. Allnatt, 18 C. B. 505; 
Tempest, Exp., L. K. 6 Ch. 70; Black- 
burn, Exp., 12 Eq. 358; Topham, Exp., 
8 Ch. 614. 

iq) Brown «. Kempton, 19 L. J., C. 
P. 169; Shmbsolc n. Snssams, 16 C. B., 
K. S. 459, per WiUes, J. 

(r) See Reader, Exp., 20 Eq. 763. 
(#) Crosby e. Crouch, 11 East, 256. 
(t) Hodgkin, Exp., 20 Bq. 746, 
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debtor doesnot (u) affect the question of fraudulent preference, 
except so fai* as it gives facilities for disguising a voluntary 
transaction under an appearance of demand and submission. 

338 . A deed is not fraudulent under 13 Eliz. because it 
is an assignment of the whole of the grantor’s property (t»). But 
an assignment by the debtor of the whole, or of the whole with 
a colourable exception, of his property is an act of bankruptcy 
and void because it delays his creditors (x) ; which is also the 
effect of an assignment by a trader of so much of his property, 
that he is, or by the enforcing of the mortgagee’s remedies 
would be, prevented from carrying on his business, through a 
practical insolvency, or the loss of the necessary appliances (y). 
But if there be a real and substantial exception, of propertjl 
which would pass to the trustee in bankruptcy {z), and no 
fraud or intention to contravene the bankrupt law, the assign- 
ment will be good («). And as the defeat of the creditors by 
means of the insolvency, and not the mere stoppage of the 
business, is the foundation of the act Bf bankruptcy, a security 
upon all the debtor’s property, so that it be in consideration of 
a proper advance or equivalent, or of a parol or other agreement 
for a further credit which is afterwards given, may be good, as 
a transaction most beneficial to the creditors by enabling the 
debtor to carry on his business (/>) ; a substantial advance of 
money being considered to place the matter on the same footing, 
as the exception from the assignment of a substantial part of 

(w) Johnson v. Fesemoyor, 3 Dc G. & G. 907; Carr v, Bnrdiss, 1 C. M. & 

& J. 18 ; 25 Beav. 88. li. 443; Bicbert v. Spooner, 1 M. & W. 

(«») Alton fj, Harrison, L. R., 4 Ch. 622. 718, per Parke, B. 

(jr) Lindon Sharp, 6 Man. & G. (z) Hawker, Exp., L. K., 7 Ch. 214. 
896;7Sc.,N.li. 730; Stewart Moody, (») Pennell Reynolds, 11 C. B., 

1 C., M. & R. 777; Dntton v, Morrison, N. S. 709; Smith r. Timms, I XI. & C. 

17 Ves. 198; Smith, Exp., 1 Ves. A B. 849; and see Hale r. Allnatt, 18 C. B. 
518; Bailey, Exp., 3 De G., M. & G. 505; Bell v. Simpson, 2 H. & N. 410. 
534; Bland, Exp., G id. 767; Smith f*. (5) Young v. Wand, 8 Exch. 221; 

Cannan, 2 El. & Bl. 35. Baxter v. Pritchard, 1 A. & E. 456; 

Of) Stangert\ Wilkins, 19 Beav. 626; Hose v. Haycock, id. 460, n.; Hutton 
Goodricke v. Taylor, 2 H. 3s M. 380; r. Cmttwell, I El. 3c Bl. 15; Bittlestoue 

2 De G., J. 3c S. 135; 10 Jnr., N. S. v. Cooke, 6 id. 296; Mercer v. Peterson, 

414; see Pennell v. Dawson, 18 C. B. L. R^ 2 Ex. 304, 3 id. 104; Lomax t^. 

355; Lewis, Exp., 31 L. J., N. S. Bank* Buxton, L* R., 6 C. P. 107; Winder, 

ruptcy 11 ; Sparrow, Exp., 2 De G., M. Exp., L. R., 1 Ch. Dir. 290. 
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the debtor’s property (c); and the small proportion of the 
advance to the value of the property pledged being considered 
in determining the object and bona fides of the pledge, but not 
being taken as conclusive evidence of fraud (c/). 

The question what is an equivalent must be considered with 
reference to the provision of the Bankruptcy Act, 1869 (e), 
that the proceeds of a sale under an execution against a debtor, 
on a judgment for a sum exceeding 50/., is to be paid to the 
trustee under the bankruptcy if notice of tlie presentation of a 
l)ankruptcy petition be served on the sheriff or officer of the 
county court under the direction of %vhich the sale was made, 
within fourteen days, and the triider is adjudged a bankrupt on 
such petition, or on sonic other petition of which the sheriff or 
officer has notic^e ; iH^caiise, it being assumed that the creditors 
will take the opportunity given them by the act of obtaining 
jiossession of the proceeds, they would be damnified by an 
assignment ot* tlie debtor’s property to the execution creditor 
ill lieu of a sale {/), 

A power may be given to the assignee to carry on the trade 
of the debtor, provided it be subsidiary to the winding-up of 
Iiis affairs, and was not given for the purpose of obtaining 
future profits (//). It seems that if tlie power were given with 
such an intention the deed will be avoided ; which will also 
be the consequence if the exercise of the power would create 
a partnership lietwecii the persons who are to carry out the 
provisions of the deed (A). 


339. It has been held that an assignment of the whole of 
the debtor’s property will be an act of bankruptcy, if part of the 
consideration was an existing debt, because it is in effect an 


(r) Per Willes, J., Pennell r. Rey- 
nolds, lie. B., N. S. 70U; Shrubsole r. 
bussams, 16 0. B., N. S. 462; Lomax 
r. Buxton, L. R., 6 C. P. 107; Allen v, 
Bonnett, 6 Ch. 677 ; see Reed, Exp., 14 
Eq. 686. 

\d) Per Erie, J., Graham v. Chap- 
man, 12 C. B. 86; Fisher, Exp., L. B., 
7 Ch. 636.* 

{e) 32 & 33 Viet c. 71, s. 87. 


(/) Woodhouse v. Murray, L. R., 2 
Q. B. 634; 4 id. 27 ; on the corresponding 
provision in the Bankruptcy Act, 1861, 
s. 73; and see Foxlcy, Exp., id., 8 Ch. 
515. 

(g) Janes r. Whitbread, 11 C, B. 
406; Coates v, Williams, 7 Exdi. 206. 

(A) Owen e. Body, 6 A. & £. 28; 
and see Hickman v, Cox, 6 H. L. C. 
268$ 9C.B.,N.S.4. 
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assignment of the whole for the price of part (t) : except where 
the advance is for the benefit of the estate by relieving it from a 
charge already existing (A). But in several cases it has been 
laid down that an assignment in consideration of an existing debt 
is not necessarily an act of bankruptcy. The question appears 
to bo whether fraud was intended or under the circumstances 
must be inferred (/)• The discharge of an existing security may 
be fraudident if, having been made in contemplation of bank- 
ruptcy, it would prevent an equal distribution of the property 
under the bankruptcy, although the creditor discharged, re- 
ceiving only the money in place of a good security, derived no 
benefit from the payment ; as where the mortgage was on the 
property of the bankrupt’s wife, and the discharge of it was only 
for the advantage of her and the bankrupt (m). 

340. Evidence may be given of the effect of the deed (n) 
where it does not in terms assign all the property of the debtor; 
and though all of it be assigned, the assignment may be good 
if the lender did not actually know, and had not, from the 
nature of the transaction, notice that the object was to defeat 
and delay the creditors of the assignor (o), 

341. Under the statute 27 Eliz. c. 4 (which includes copy- 
holds (p), but not personal estate (y) ), a conveyance which is 
made only for good, and not for valuable consideration, is volun- 
tary (r), and, because voluntary, fraudulent and capable of 

(1) Graham v. Chapman, 12 C. B. 85. 113. 

In this cam the transfer also gave the (m) Marshall v. Lamb, 5 Q. B. 115f 
transferee a right to seize the future 13 L. J., N. S., Q. B. 75. 
acquired property of the transferor; (n) Lindon v. Sharp, 6 Man. & G. 
Lacon v. Liffen, 33 L. J., Ch. 26, 316; 896; 7 Sc., N. R. 730. . 

4 Gif. 76; AflE., 9 Jur., N. S. 477; (u) Per WiUes, J., Pennell n. Rey- 

Hawker, Exp., L. R., 7 Ch. 214; Wood, Holds, 11 C. B., N. S. 709; In re Cole- 
Be, id. 302. mete, L. R., 1 Ch. 128. 

(A) Whitmore Claridge, 81 L. J., (p) Doe d. Tonstill e. Bottriell, 5 

Q. B. 141 ; 33 id. 87. B. & Ad. 131; Carrie n. Bind, 1 M. & 

(2) Bell V. Simpeon, 2 H. & N. 410; C. 17. 

Pennell v. Reynolds, 11 C. B., K. S. (g) Bill v, Cnreton, 2 M. & K. 503. 
709; Shmbeole r. Sussams, 16 id. 462, (r) Goodright d, Hamphreya v, 

458. And see observations of Willes, Moses, 2 W. Bl. 1019; Barton’ v. Van 
J., in Lomax v, Buxton, L. R., 6 C. P. Ucythnysen, 11 Hare, 126. 
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being set aside against a mortgagee or other subsequent pur- 
chaser for valuable consideration, even though he had notice of 
the voluntary conveyance («). But a subsequent judgment 
creditor of the settlor is not a purchaser within the acj (/). 
And (except, it seems, where the conveyance is fraudulent in 
fact or fraudulently kept on foot («) ) it cannot be set aside in 
favour of a purchaser from the heir or devisee of the grantor (z ) ; 
nor of a purchaser from his subsequent voluntary grantee : 
because (except as to a purchaser for value) the grantor has 
exhausted his estate by the first voluntary conveyance (y ). And * 
if a mortgage be made secretly, to defeat otlier claimants (z), 
or a settlor reserve an unlimited power to mortgage (a), or to 
make leases for any term, with or without rent (i),or if he con- 
tinue in possession and sell part of the property of his own 
autliority, or if he sell under a power and receive the purchase- 
money, though the settlement direct that it shall be applied to 
the like uses as the settled estate (c) ; in any of these cases the 
assurance is considered to be fmudulent. 

The purchaser under the first deed may, however, show by 
sufficient evidence of the inadequacy of the consideration, that 
the second deed was only colourable (d) ; and the instrument 
will be good as against the grantor himself (e ) ; and inasmuch 
as a thing done fi’audulently in its creation and voidable by a 
jiurchaser, may be made good by matter ex post facto, the 
voluntarj^ instrument will be good against the general creditors, 


(«) Doe d, Ottley v. Maniiiog, 9 
East, fiS); Chapman v. Emery, Cowp. 
t 278; Doe d, Pany v. James, 16 East, 
212 . 

(0 Beavan t?. Lord Oxford, 2 Jur., 
N. 8. 121; 6 De G-.M. & G. 607; Dol- 
phin V, Aylward, L. K., 4 £. & 1. App. 
486; but see Garth v. ErsSeld, Bridge 
22; Girling v. Lowther, 2 Ch. li. 136. 

(u) Barrel's case, 6 Hep. 72; Sugd. 
V. & P. 11th ed. 928; 14th cd. 718. 

(sb) Doe d, Newman t\ Basham, 17 
Q. B. 723; 16 Jar. 869; Lewis a. Rees, 
3 K. & J. 132; see Parker v. Carter, 4 
Ha. 409. 


(y) Doe d, Newman v, Basham, 
supra. 

(z) Lloyd V. Attwood, 3 De G. & J. 
614; 6. Jur., N. S. 1323.. 

(а) rorback v. Marboiy, 2 Vcm. 
610. 

(б) Lavender r. Blakstone, 2 Lev. 
146. 

(c) Evelyif t^. Templar, 2 Bro. C. C, 
148. 

(d) Doe d. VfktTj a. James, 16 East, 

212 . 

(fi) Smith e. Garland, 2 Mer. 128; 
see Peter a. Nicolls, L. B., Ih Eii. 
391. 
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and also against tlie subsequent assignees for value of tlie maker, 
where the voluntary grantee has assigned for marriage or other 
valuable consideration {g). And where a voluntary grant is 
con^plcte, bond fide, and unaffected by the statutory disability, it 
vests in the claimant under it the same rights as a deed executed 
for value, including the right to take proceedings to set aside a 
prior conveyance which is voidable in equity (A). 

842 . It has been held at law, that an equitable mortgagee 
by deposit, having only a right to go to equity for a legal 
conveyance, is not a purchaser within the act of 27 Eliz. {i). 
But in equity it is considered (A) that the purchaser of an 
equitable estate ought to be no more affected b)^ a voluntary 
conveyance than the purchaser of a legal estate; and, there- 
fore (/), a mortgagee, by deposit of title deeds, with an under- 
taking to execute a legal mortgage (or, it is conceived, with- 
out such an undertaking), is a purchaser witliin the statute 
( 42 , 968 ). 

And if. there be fraud in a transaction to which an insolvent 
or bankrupt was party, his assignees, who represent the cre- 
ditors, may take advantage of it {m), 

A mortgage deed has been held to be well delivered where, 
after execution, it was given by the debtor to his own attorney, 
who, although he immediately gave notice of it to the prior 
mortgagees, did not deliver it to those in whose favour it was 
made until after the bankruptcy of the mortgagor (w). 

848 . The possession and reputed ownership by the debtor 
of chattels after an alleged absolute assignment by him, or 
after they have been taken in execution by the creditor, has 

(£) Frodgen v. Langjiam, 1 Sid. £q. 837. 

138} peorge Milbanke, 9 Vos. 190; . {%) Kerrison v. Dorricn, 9 Bing. 76. 
Payne v. Mortimer, 1 Gif. IIS; 4 Buckle Mitchell, 18 Ves. 100. 

De G. & J. 447} Doe d, Newman ({) Lister r. Turner, 6 Hare, 281. 

«. Ruflihain, supra; per Lord Camp- (/a) Doe d. Grimsby v. Ball, 11 M. 

bell, Clarke v. Willott, L. B., 7 £x. & W. 531. 

818. (a) Grugeon Gcrrard, 4 Y. & C. 

(A) Dickinson Burrell, L. B., 1 no. 
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from an early period^ been treated (^>) as a fraud against cre- 
ditors, because possession is the chief test of the ownership of 
chattels, and by means of it the debtor acquires a credit to 
which his real circumstances do not entitle him (22, 887). 
This inference of fraud also arises as to real estate, when the 
assignor retains the possession of the title deeds (/>). 


344. Possession by the assignor is not however considered 
to be fraudulent, where delivery to the assignee would be in- 
consistent witli the terms or object of the transaction. If the 
security deed be made conditional, the grantor's continuance in 
possession will not avoid it, because the grantee is not to have 
possession till he has performed the condition (y) ; and if a 
mortgage deed be duly executed and not delivered as an 
escrow, the mere retainer of it without fraud by the grantor 
will not avoid it although it be made secretly (r). But if 
the security be absolute in form, with an agreement that 
the debtor shall remain in possession for a limited time, or 
that it shall be void on payment at a future day, it will be 
bad unless the grantee take possession as if there were no sucli 
provision (,v). 


346. Nor is it an objection to the validity of the deed that 
the debtor is allowed by the assignee to remain in the apparent ^ 
I)ossession of and to use the property where the ownership and 
actual possession of it is notorious (t); nor as between the 
contracting parties that the assignee lends the goods or lets 
them on hire to tlie debtor, if they were publicly purchased 
and a bill of sale was taken from the sheriff {u)\ nor that the 


(o) Twyne’s cane. S Ilcp. 80; West 
r. Skip, 1 Ves. 246. 

{p) Doe d. Grimsby r. Ball, 11 M. 
& W. 631; and see Perry Herrick v, 
Attwood, 2 De G. & J. 21. 

iq) Edwards v, Harben, 2 T. K. 687; 
Martindale r. Booth, 3 B. A Ad. 498; 
Meggott r. Mills, 1 Raym. 286 ; and 
see Cadogan v, Kennett, Cowp. 432; 
Reed r. Wilmot, 7 Bing. 677; 6 Moo. & 
P. 563. 


(r) Kxton v. 8oott, 6 Sim. 31. 

(«) Edwards v, Harben, snpra; — — 
17. Crampbonio, 3 L. J., Ch. 223; 6 id. 
91. 

(f) Latimer jr. Batson, 4 B. & 0. 
662 ; see Leonard e. Baker, 1 M. A S. 
251. 

(u) Kidd e. Bawlinson, 8 B. A F. 69; 
Watkins e. Birch, 4 Taunt 822; see 
Jezeph V, Ingram, 8 id. 888; l]fo.l8»s 
Cook t. Walker, 8 W. R. SW. 
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( 

debtor retains the actual possession by agreement for a tempo- 
rary purpose and as the servant of the assignee (r); though 
the latter cannot complete his title by making the assignor his 
agent for the purpose of taking and holding possession (y). 
The assignor may also retain the possession when the subject 
of the assignment is a chattel annexed to the land^ and as such 
distinguishable from goods of which the property usually ac- 
companies the possession ( 28 ); or when the assignee cannot 
conveniently obtain possession (^r). Neither is the possession 
of the assignor fraudulent where he is tenant in common with 
the purchaser, because the possession of one tenant in common 
is the possession of all (a). ' 

346 . It is unnecessary that the assignment of the chattels 
should be followed by possession, in order to make it valid 
against the assignor himself, or against his creditors who arc 
cognizant of and take part in the arrangement under which 
it is made, or which proceeded upon the assumption of its 
validity; or against strangers (iJ); though it seems that a 
stranger may afterwards become a creditor under such cir- 
cumstances that he will have an equity to set aside the as- 
signment (c). And a merely fictitious sale, without assign- 
ment, made to avoid an execution, and resting only upon a 
receipt for money and a delivery of the goods, will not 
pass the property in them, and may be avoided even by 
the debtor (rf). 


347 . The assignment will also be good against the trustee 
in bankruptcy of the assignor, if the property be beyond sea, 
as in the case of ships in a foreign port, so long as by reason 
of absence immediate possession cannot be taken («) ; the 


(d?) ReevM t?. Capper, 6 Bing. N. C. 
186. 

(V) Holroyd v. Marshall. 10 H. L. C. 
191. 

(a) Steward d. Lombe, 1 Bro. & B. 
606; 4 Mo. 881. 

(o) In re Mathews, 1 Atk. 185. 

(5) Steel o. Brown, 1 Taunt 381; 
ttobinson v, McDonnell, 2 B. & Al. 
134; Bessey e. Windham, 6 Q. B. 166; 


White V, Morris, 11 C. B. 1015; Olliver 
V, King, 8 De G., M. & G. 110. 

(o) See per Sir T. Plumor, Bichard- 
Bon V. Smallwood, Jac. 556 ; per 
Wood, V.-C., Holmes u. Penney, 8 K. 
& J. IOO. 

(d) Bowes 0 . Foster, 2 H. & N. 779. 

(e) Atkinson v, Maling, 2 T. R. 462; 
Brown v. Heathcote, 1 Atk. 185; 
Batson, Kxp., 3 Bro. C. C. «S62. 
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delivery of the indicia of ownership being in the meantime 
sufficient. The same rule applies to an unfinished ohatteh 
which having been appropriated as the property of the assignee 
by payment of part of the price or other equivalent, is left in 
the assignor’s possession during a reasonable time for comple- 
tion or repair (24). Such is an unfinished ship in tlie yard of 
the builder (/); and the right of the assignee will not be 
affected by a particular custom of the assignor to build ships 
for sale on his own account ( jr). 

348. But except in such cases as these, the law will not 
allow the mortgagee to hold chattels or choscs in action, of 
which the mortgagor has been left in possession, as against 
his trustee in bankniptcy ; who, notwithstanding the assign- 
ment, is entitled to consider the property as within the order 
and disposition of the bankrupt as reputed owner, whether 
he acquired possession at tlie time of the mortgage or by a 
subsequent redeinise (A). 

Where the vendor of goods in whose hands the documents 
of title arc left by the purchaser pledges them and becomes 
bankrupt, they are not in his possession within the act, because 
he cannot obtain them without paying the pledgee’s debt (t). 


Of Securities obtained by Misrepresentation^ Extortion or 
undue Influence. 

349. Another kind of imperfection in securities will arise 
where the security has been obtained from the mortgagor by 
threats or false representations; as in the case of a security for 
a debt for which the mortgagee untruly represented that he 
was liable as the mortgagor’s surety, although the representa- 
tion was made without an improper motive (A). Or where 


(/) Woods V. Roisell, 5 B. & Aid. 
942; Clarke r. Spence, 4 Ad. & £1. 
448; Holderaess v. Rankin, 28 Bear. 
180 ; 2 De G., F, & J. 258; Swainston 
V. Clay, 4 Gif. 187. 

(P) Holdemess r. Rankin, snpra. 

(k) Ryall V. Rowles, 1 Ves. 848; 1 
Atk. 165; langbam r. Biggs* 1 B. & P. 


82; Bryson o. Wylie, kL S8^ note; 
Freshney parrick, 1 H. & 658 ; 

Hornsby p: Miller, 5 Jar., N. 8. 988; 
Bpackman o. Miller, 12 C. B., N. ft, 
659; 9 Jnr., N. S. 80. 

(4) Gretning o. dark, 4 B. ft a 
816. 

(A) Blomfield v. Blake, 6 Chr. ft F. 
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the security contains extortionate provisions, from the effect 
of which the mortgagor may be relieved upon equitable 
terms, or where the mortgagee has either exacted uncon- 
scionable advantages, or has improperly clogged the right of 
redemption ( 1187 ). 

In the exercise of this jurisdiction the Court formerly in- 
terfered with an oppressive kind of security called a Bristol 
bargain, by which the debt and interest wfire to be repaid by 
instalments, at the rate of 207. per annum for seven years for 
every lOOZ, advanced, up to which point the security was 
allowed, the rate of interest being then 6Z. per cent. But 
when it was attempted to increase the number of annual 
instalments to eight, it was declared that the agreement was 
against conscience, and that if allowed it might be carried on 
without stint or bounds; and redemption was decreed on the 
usual terms of paying principal and interest (Z). And Sir 
John Power, M.R., said he thought the Court would relieve 
against an ordinary Bristol bargain, viz., the repayment by 
seven yearly instalments (m). 

This jurisdiction was partly founded upon the laws against 
usuiy, and therefore did not apply to mere cases of excessive 
interest, in which extraordinary risk was incurred ; which 
always justified, as it still justifies, the taking a security for 
interest beyond the usual rate, and even for a much larger 
principal sum than was really lent (n). 

But although the mortgagee has acquired by the repeal of 
the usury laws, the power of demanding any amount of interest, 
neither the repeal of those laws, nor the enactment that no 
purchase, made bond fide and without firaud or unfair dealing 
of any reversionary interest in real or personal estate, shall be 
opened or set aside merely on the ground of undervalue (o), 
has lessened the power of the court over oppressive securities, 
but has rather increased the occasion for its exercise, both in 

75$ Lake v. Bratton, 8 De G. M. & G. (2) James v. Oades, 2 Vera. 402. 

440$ 85 L. J., Ch. 842. If the security (ta) Fulthrope v, Foster, 1 Vera. 477. 

eonsists of chattels, the debtor may re- (n) Potter v, Edwards, 26 L. J., N. 

cover them in ttover. (BlomOold e. S., Ch. 468. 

Blake, snpra.) (<0 31 Viet. c. 4. 
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respect of securities taken from expectant heirs or rever- 
sioners {p ) ; and in ordinary mortgages, where the mortgagee 
attempts to get a collateral advantage beyond his mere prin- 
cipal and interest ; as by stipulating for commission or for a 
bonus in case of sale, or by making other exactions beyond the 
usual terms of the contract {q) (1639, 1578). 


360. Mortgagees have also attempte& to gain an undue 
advantage, by means of long leases from their mortgagors 
at fixed rents. It was, or is said to have been, the opinion 
of Lord Kedcsdale, that such a transaction woidd not be 
allowed (r). But although he said (s) it was the giuieral 
impression that a lease by the mortgagor to the mortgagee 
could not stand, the parties not being able to deal upon eijual 
terms, he said also that the person redeeming was to have the 
estate rc-convcyed free from any incumbrance by the mort- 
gagee (which he seemed to think >vould apply by reason of 
jiressiirc to a lease obtained from the mortgagor); and that 
the effect of the lease would be to leave the mortgagee an 
advantage to himself after payment of his principal, interest 
and costs. Whence it seems evident that Lord lledesdale was 
speaking 'jf such a lease as that u])0n the validity of which he 
was then deciding, viz,, a lease for 999 years, at a rent no 
higher than would be reserved under a common occupation 
lease, and which was in effect, as he said, a departure with 
the inheritance (f). He observed also upon the distinction 
between such a lease and a lease for bventy-one years at a fiiir 
value, or a term in the nature of an occupation lease. And in 
a somewhat earlier case(u), Lord Redesdale is reported to 
have said, that in the simple case of a mortgagor giving a lease 
to a mortgagee, there was perhaps no ground to impeach the 


(/?) Per Tamer, L. J., Croft v, Gra- 
ham, 2 De G., J. & S. 156; Emmet e. 
Tottenham, 12 L. T., N. S. 838; 10 
Jur., N. S, 1090; Miller r. Cook, L. R, 
10 Eq. 641; Tyler e. Yates, id. 11 Eq. 
266; 6 Ch. 665. 

(^) Broad r. Selfe, 0 Jar., N. S, 
885 ; Barrett e. Hartley, L. R., 2 Kq, 
795. 

M. VOL. I. 


(r) See Morony e. 0’l)ea„ 1 Ba. 

Be. 109. 

{$) Webb V. Borke, 2 Sdi. & Lef. 
661. 

(t) See also the remarks of Lewd 
Eldon and Lord Kedeadale in the like 
case of Hickes v. Cooke, 4 Bow, IT, 

(t») Onbbina t. Creed, 2 Seh. & Let 
214. 

u 
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lease ; but that the court would look with great jealousy upon 
anything more, and that if the mortgagee took advantage of 
the distress of the mortgagor, or the latter made the lease in 
consideration of forbearance, it would be bad. So that upon 
considering the whole tendency of Lord Redesdale’s remarks, 
it can hardly be said that Lord Manners differed from him 
judicially (a?) when he upheld a lease made by a mortgagor to 
a mortgagee, at a fair rent, for a period, at first of twenty-one 
years, and afterwards by renewal for a somewhat longer time, 
but with a proviso making it void upon payment of the mort- 
gage money, the mortgagee afterwards offering upon payment 
to give up the lease. 

In another case ki Ireland, before Lord St. Leonards, a 
prior mortgagee, who had obtained leases subsequent to the 
puisne mortgage, was charged as a mortgagee in possession, 
and not as lessee ; upon the principle that the rights of the 
puisne mortgagee against the estate could not be affected 
after the date of his security by any dealing between the 
mortgagor and the first mortgagee ; but no question was 
raised as to the validity of the leases {y), 

A lease by the mortgagor to the mortgagee %vill not be set 
aside when the value of the property has become changed by 
the lapse of many years since the making of the lease (^r). 

361. Assurances for which there was an inadequate or no 
consideration, and between the parties to which such a 
fiduciary or other relation existed, that the maker of the 
security may be assumed to have been misled, unable to form 
a correct judgment, or under the influence of the person in 
whose favour it was made, are liable to be set aside by courts 
of equity, or to be treated only as securities for so much 
money as can be proved to have been advanced with interest 
at a reasonable rate. 

When therefore an inadequate consideration (which alone 

(») Horony v. O’Dea, 1 Ba. & Be, «. Borke, which was not then reported. 
1(A Lord Manners deafly thought (y) Gregg v- Amott, LI. & G. t 
he was difiering from Lord Bedeadde ; Sngd. 246. 
hat perhaps he thought so from an im- («} Hiekes v. Cooke, 4 Dow, 17. 
perfect knowledge of the casoNof Webb 
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gives no title to relief (a) ) is given to a person who is of 
weak intellect, or subject to the influence which arises out 
of the relation of parent and child, or guardian and ward, or 
other like pressure (even though the actual relation may be 
at an end (A)), in a transaction with the person under whose 
influence he is or is supposed to l)e, or who by reason of a 
superior knowledge of the property or other circumstances is 
likely to have an advantage over him, he is entitled (c) to be 
relieved from the consequences; and it is for the other party 
to show that tlie grantor had such independent professional 
advice, that he cDuld exercise a proper judgment, and was not 
misled by artifice or contrivance, the existence of which any 
false recital or suggestion in the security will tend to show (rf). 

362. The same equity is applied to contracts entered into 
by heirs, or other persons concerning their future or re- 
versionary interests ; as to which the Court of Chancery has 
gone far beyond the original principle of protecting young and 
improvident ])ersons, whose expectations make them liable to 
imposition (c): insomuch that, in case of an inadequate con- 
sideration, a mortgage will he reduced to a security for the 
actual advance, with interest at the rate usually allowed in 
such cases by the court, although the expectant heir with 
whom the transaction was made was of full, and even of mature 
age, and was independently advised, and understood the nature 
of the bargain : and the onus of showing that it was reasonable 
and provident is thrown upon the mortgagee, and not tlie 
contrary upon the mortgagor (/) (849). 

(a) Harrison v. Guent, 6 De G., M. (e) See remarks of Lord Hardwicke 

& G. 424; 8 H. L. C. 481. in Walmeslejr e. Boodi, 2 Atk. 27. 

(b) Hylton v, Hylton, 2 Ves. 647. The interest of a tenant for life whose 

(c) Spencer e. CHiase, 9 Mod. 29; estate is subject to annuities and to 
Maitland v. Irving, 16 Sim. 437; Mait* the interest upon mortgages, is not a 
land V, Backhouse, 16 id. 58 ; Archer reversionary interest wi^n the scope 
r. Hudson, 7 Beav. 551 ; Kay r. Smith, of this doctrine. (Webster e. Cook, 
21 id. 523 ; Espey e. Lake, 10 Hare, L. B., 2 Ch. App. 542.) 

260; King r. Saveiy, Savery v. King, (/) Davis e. Duke of Marlboroaigli, 
1 Sm. & G. 271; 5 H. L. C. 627; Long- 2 Sw. 139 ; Emmet v, Tottenliain, 10 
mate t>. Ledger, 2 Gif. 157; Harrison Jur., N. S. l090; 12 L. T., N. 8. Wi 

Gnest, snpra. Brmnley SmUli, 26 Beav. 644 ; i 

(d) Baker v. Bradley, 7 Do G., M. Jnr., K. S. 883. 

&G.597. 

B 2 
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The" principle does not apply to a settlement made by an 
expectant heir upon his wife and children, although it be 
alleged to have been obtained on their behalf by undue in- 
fluence {g). 

868.* Where the transaction takes the form of a sale, the 
conveyance will be directed to stand as a security for the 
amount actually found due, with interest, and in ordinary 
cases with costs, on the footing of a mortgage (A) (1600); and 
as in the case of a mortgage, the refusal of a tender of all 
that the person who dealt with the heir was entitled to receive, 
will be visited with an order that he shall pay the costs of the 
suit( 2 ) (1612). 

864. A security under the like circumstances will be 
ordered to stand for the sums actually advanced to, or for 
the benefit of, the owner of the expectancy. But where the 
case is tainted with fraud and misrepresentation, and it is not 
shown tliat the money was applied for the plaintiff’s benefit, 
the security may be set aside unconditionally (A). The defen- 
dant, however, will generally, so far as subsequent events will 
permit, be placed in the same position as if tlie transaction had 
not taken place {1), 

A similar jurisdiction has been exercised by courts of law 
over debts secured by warrants of attorney to enter up judg- 
ment; execution upon which for an excessive sum has been set 
aside or reduced to a just amount, to be fixed by an officer of 
the court or a jury (m). 

866. Solicitors also take securities from their clients under the 
restraints which are applied by courts of equity in other cases, 
as a check upon the exercise of undue influence ; the relation 
between solicitors and their clients being so easily abused to 

(jg) Shafto r. Adams, d Gif. 492; (i) Tottenham v. Emmc^ 11 L. T., 

10 Jar., N. S. 121. N. S. 404; 12 id. 838. 

(A) Peacock «. Evans, 16 Yes. 512; (i) Kny v. Smith, 21 Bear. 522. 

Davis V. Duke of Marlborough, 2 Sw. (I) Savery v. King, 5 H. L. C. 627. 

189, note ; Sugd. Y, & P. 826, ed. 11 ; M Marquis of Worcester, 

286, ed. 14. 6 Bing. 885, per Tiudal, C. J. 
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the advantage of the former, that they arc not allowed to deal 
upon the same footing as other persons. And although during 
the continuance of the relation the lapse of time may bo a 
matter for consideration, it is said that the same weight is not 
due to it as when the relation does not subsist («). 

Hence, if a solicitor purchase or obtain a benefit from his 
client, the solicitor is bound to show that he has taken no 
advantage of his profi^ssional position, but has given every 
information and advice, and has protected the client’s interests 
in the same manner as if he had dealt with a stranger ; in 
default of proof whereof the deed will only stand as a security 
for the amount found to Im? due (o) ; and a gift or security for 
a gift pending the relation is absolutely void (/?). 

356. An assignment of the subject matter of a suit by the 
client to liis solicitor, pendente litc, is good botli at law and 
in e<|uity, where it is made by w^ay of security, because it is 
likely to be beneficial to the client (y); although a sale of such 
an interest is void at law for champerty or maintenance (r), 
and in equity will stand only as a security for the money 
advanced (jf). 


367. The rules of equity as to securities given by the client, 
rc(iuirc that the debt secured shall have been advanced, or 
shall otherwise be actually due ; that the amount, if not ascer* 
tained at the time, shall l)e capable of being ascertained (the 
onus of the inquiry being on the solicitor), and that there be 
no unusual provisions by which the client may be injured or 
kept in the solicitor’s bands. And if any greater advantage 
be given to the solicitor than the law would give him (such as 


(«.) Per Turner, L. J., 4 Do G. & J. 

o<;. 

(») Cane e, Allen, 2 Dow, 289; 
Gibson v. Jeyes, 6 Ves. 269; Higgins 
r. jovee, 2 J. & L. 282; King v. 
Sarery, 1 Sm. & G. 271; 6 H. L. C. 
627; Welles v. Middleton, 1 Cox, 112; 
Holman e. Lojnes, 18 Jnr. 843; Mon- 
tesqoien v, Sandys, 18 Ves. 313; Tom* 
son V, Jndge, 8 Dr. 306; and see 


Grcslcy «. Monsl^, 1 Gif. 450; 4 De 
G. & J.78; 6 Jnr., N. 8. 583. 

(p) Newman ▼. Payne, 2 Yea, 3: 
199; 4 Bio. C. C. 860. 

Ig) Anderson v. Hadcliffe, E., B. 
& E. 816; Wood r. Downes, 18 Vea, 
120 . 

(r) Simpson o. Lamb, 7 E. dc B;84. 
(«} Wood V. Downes, supra. 
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interest on his costs) (^), then that the client should first have 
been informed of his rights. 

Where no objection arises upon these grounds the security 
will be valid ; and even where the consideration is irioney due 
on an account, if the account have been properly investigated 
and settled between the parties, the mortgage will not be 
disturbed, nor the solicitor restrained in the exercise of his 
remedies (r). 

Nor where the debt is bond fide will the security be invalid, 
because it was made under pressure from the solicitor, or 
included in a security for other money obtained to relieve the 
urgent necessities of the mortgagor (a?). If the security be 
oppressive in form, as by an unreasonable postponement of the 
time for redemption, the mortgagor will have the same rights 
as if tlie common form of security had been used ; and where 
there has been concealment or misrepresentation in obtaining 
or firaming the security, the mortgage will be valid only for so 
much as on taking the accounts shall appear to be actually 
due (y). The same rule is observed both as to legal and 
equitable securities for costs or advances the amount of which 
has not been fixed, or where bills for the costs have not bccji 
delivered; and the amount due on such securities for costs will 
l>e ascertained by taxation (z). But where several years had 
elapsed after the relation of solicitor and client had ceased, and 
no fraud or special error being alleged, taxation had been 
offered, and the client had enjoyed a benefit under the security, 
the accounts were not opened though no bills were delivered 
till after the date of the mortgage (a). 

(t) Lyddon v. Mobs, 6 Jar., N. S. (z) Newman r. Payne, 2 Ves. J. 
687. 1995 4 Bro. C. C. 860; Harrison v. 

(«) Judd V. Olland, 6 Jar., N. S. Wiltshire, 2 Jar. 679; Sandon v, 

766 1 Jones v, Roberts, 9 Beav. 419; Hooper, 6 Bear. 183; Davies e. Parry, 

see Nelson v. Booth, 6 W. R. 722, 1 Gif. 174; Bristow r. Wanicr, 10 Ir. 

(w) Johnson v. Feaemeyer, 25 Beav. 3Sq. Rep. 246, as to eqaitable secarity 
88; 3 jDe G. & J. 18 ; Pearson v. notwiUistanding Bovill, Exp., 2 M. & 
Benson, 28 Beav. 598 ; Cheslyn v. A. 882, n. Philby v. Hazle, 29 

Dalby, 2 Y, & C. 17a L. J., C. P. 370. But see 33 & 34 

(y) Oowdry v. Day, 1 Gif. 816; 6 Viet. c. 28, s. 4. 

Jot., N. S. 1199; Dnnstaa v. Paterson, (a) Blagrave r. Booth, 2 K. & J. 
11 Jnr. 965 Thmas Dloyd, 3 Jar., 509; 3 Jnr., N. S. 399; 8 Do G., M. & 
N. 8. 288. G. 621. But it seems that something 
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The client cannot set up in answer to a suit to foreclose 
a mortgage, or to an action on a note or other security which 
he has given for costs, the provision of the Solicitors Act, 
6 & 7 Viet c. 73, s. 37, which requires delivery of tlie bill a 
month before action brought; the statute being inapplicable 
to an action on the security (A). 

Wliere a mortgagee being solicitor for the mortgagor neg- 
lects his duty towards him, as by omitting to register the 
mortgage when it reejuires registration under a statute, he will 
not be allowed to avail himself of it, even though it be not 
avoided by tlic non-registration (c). 

868 . The rule which made void securities for costs not yet 
incurred has been abolished, and a solicitor may take security 
I’or his future fees, charges and disbursements to be ascertained 
by taxation or otherwise (d). 

Of Securities ichivh are affected hy the Nature (f the Considera- 
tion ; and herein of immoral Securities, 

369. A security \vhi(;h is given for an immoral considera- 
tion is void both at law and in equity. The common example 
of this kind of security is wdiere a mortgage or annuity bond 
or deed is given to a woman in consideration of illicit inter- 
course with the grantor or obligor. 

The instrument is void both at la^v and in equity where the 
consideration, whether performed or not, and though partly for 
value, is wholly or in part for future illicit intercourse, or for 
giving facilities for obtaining or carrying it on (ff). Where the 
security is given as a consideration for past cohabitation, or 
during its continuance, either simply or in such a form as to 
induce tlie woman to put an end to rather than to continue the 

equivalent to affirmance is necessaiy, (e) Patent Bread Macbinmy Co., Be, 
besides lapse of time; nnloss perhaps L. R., 7 Ch. 289. 
the bare aeqaiesoenoe were for a very (d) SB St M Viet c. 28 (the Attor- 
long period. (Lyddon v. Moss, 5 Jnr., neye and Solicitors Act, 1870), s. 16. 

K. S. 637.) (a) Gray e. Mathias, 6 Vet. 286; 

(b) Thomas v, Crom, 10 Jnr., N. S. Bnllmore v. Willyamt, 82 Beav. 574; 
1163; Jeffreys v, Evans, 14 M. A W. 9 Jar., N. S. 1115; 83 L. J., Cb. 461. 
210 . 
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connection, it will be good, though the connection contiime 
after the date of the security, unless it be shown that the con- 
tinuance was the real consideration (/). Distinctions which 
appear to have been made in earlier cases, where the considera- 
tion was praemium pudicitias, and where a party to the immoral 
contract came for relief (^), have been dropped or qualified; and 
the dictum (A), that although the latter could have no relief 
his personal representative might, has been overruled (i). A 
party to the contract may now have discovery in aid of his 
defence against an action on an instrument upon the face 
of which the illegal consideration does not appear, unless 
the discovery be sought from a participator who by giving it 
would be exposed to penalties (A). And he may have full 
relief in equity unless his case be mixed up with complaints, 
contaminated with the original immoral purpose (/), or unless 
the illegal consideration is so apparent on the face of the docu- 
ment that it would be held void at law, independently of the 
statements in the pleadings (m). And a transaction which has 
been completed by a transfer of property, and which being free 
from any appearance of illegal consideration is valid at law, 
cannot be set aside like an obligation in fieri by the donor, on the 
mere ground of the illegality of his intention in making it (w). 


360. Securities given as a reward for procurement of 
marriage (commonly called marriage brocage) with a parti- 
cular person, are also void, as contrary to that fireedom of 
choice in marriage which is encouraged by public policy. 
Such securities may be ordered to be delivered up, and sums 
already paid under them to be returned (o); and it is said 


(/) Gray v, Mathias, supra; Hill v. 
Sponcer, Ambler, 641; Dillon v. Jones, 
cited 5 Ves. 201; Gibson v, Dickie, 
8 M. & S. 463 ; Hall v. Palmer, 3 
Hare, 632. 

(g) See Priest v* Parrot, 2 Ves. 160; 
Bainham e. Manning, 2 Vem. 241; 
Matthews «. Hanbury, 2 Vem. 187. 

(4) 2 Vem. 188. 

(0 Per Lord Selbome, Ayerst e. 
Jenkins, L. R., 16 Eq. 275. 


(4) Franco v» Bolton, 8 Ves. 368; 
Benyon v. Nettlefold, 3 M. & G. 94. 
See Ayerst v. Jenkins, supra. 
il) Batty V, Chester, 5 Bear. 103. 

(m) Smythe v, Griffin, 13 Sim. 245. 

(n) Ayerst v. Jenkins, supra. 

(<?) Druiy e, Hooke, 1 Vera, 411; 
Stribblehill v, Brett, 2 Vem. 445; 
Smith V, Brunniug, id. 392; see Smith 
t^.Aykwell,3 Atk.566. 
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that if they are at all capable of eoniirmationj it can be only 
done with a particular knowledge of the circumstances, and 
not by a general release of the remedy against them ( />). Tliia 
rule, however, does not necessarily invalidate an agreement 
made by both the persons about to marry, to pay to another 
a sum of money upon their marriage, because tlie circum-- 
stances negative the presumption that any imposition has been 
practised against cither of tliem (y), 

361. The same policy invalidates securities made as a 
reward for the use of influence over any person, to induce 
him to dispose of his estate for the benefit of the maker 
of the security. But in this, as in some cases of marriage 
brocage securities, it may be that the plaintiff will not have 
costs, because he is particeps criminis (r), 

362. Upon the same principle of public policy, securities 
given for obtaining or for procuring the sale of a public office 
of trust are void, whether the office be or be not one the sale 
of which is forbidden by statute {s) (372), 

383. By the statute of 16 Car. 2j c. 7, s. 3, no payment of 
a sura of money exceeding 100/. lost at gaming on ticket or 
credit could be compelled; and all securities for satisfaction 
of such money w'cre declared void. And by 9 Anne, c. 14, 
s. 1, all notes, bonds, judgments, mortgages or other securities, 
the whole or part of the consideration of which was money or 
other valuables won by gaming, or playing at or betting on 
any games, or for the repayment of money knowingly lent for 
such gaming or betting, or at the time or place of such play 
to any person gaming or betting, %vere dedared void. And 
w here such mortgages or securities were of or affected lands, 
tenements or hereditaments, the mortgages or securities were 
to enure for the benefit of the persons who diould have or be 

(p) Shirley v, Martin, 3 P. W. 74, n. (r) Debenham v. Ox, I Vea, 276. 

Per Ijord Hardwicke, Cole r. Gibson, («) Law v. Law, 8 P. W, 891 ; 

1 Ves. 506. Stackpole Earle, 2 Wile. 188, 

Per lord Hardwicke, I Yes. 507. 
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entitled to the hereditaments in case the grantor or person 
incumbering the same had been dead, and as if the securities 
had been made to the persons next entitled after the decease 
of the person so incumbering the same. But to remedy the 
injustice done to purchasers for valuable consideration of such 
securities, without notice of the original consideration, it was 
enacted by 6 & 6 Will. 4, c. 41, that so much of the above- 
mentioned and of several earlier acts as declared that any notes, 
bills or mortgages should be void, together with the enactment 
in favour of the persons next entitled, should be repealed ; but 
every note, bill or mortgage which by virtue of the partly 
repealed acts would have been void, was to be taken to have 
been made for an illegal consideration. And if any person 
should pay to an indorsee, holder or assignee of such note, bill 
or mortgage, the whole or part of the amount thereby secured, 
the money was to be taken to have been paid on account of 
the person to whom the security was given upon such illegal 
consideration, and to be a debt due and recoverable by action 
from him, to the person who should have paid the money. 
Money paid in respect of an illegal security may be recovered 
under this statute, either on debt or as8umj)sit, and if the 
security be given for interest as well as principal the interest 
is also recoverable (f). 

864 . By 8 & 9 Viet. c. 109, the unrepcaled and unaltered 
parts of the acts of Charles 2 and of Anne, and other acts, 
were repealed; and all contracts or agreements by parol or 
in writing by way of gaming or wagering were declared 
void. And it was enacted that no suit should be brought in 
any court of law or equity to recover any money or valuable 
alleged to be won upon wager, or which should have been 
deposited to abide the event of a wager, save as to subscriptions 
to prises for the winner of any lawful game (m). The effect of 
this provision is only to make a contract void which is affected 
by it, but not to make it illegal ; so that money paid for one 
who loses a wager, at his request, is recoverable (r). 

(0 Gilpin V. Clutterbnck, 13 L. T. (v) Sects. 15, 18. 

71, 159. («?} Jessopp t*. Lutwyche, 10 Ex. 



KELIKF IN EQUITY. 


251 


It has been intimated, that the bond fide assignee (without 
notice of the illegal consideration) of a bond, and consequently 
of the other forms of security mentioned in the statute of 
Anne, but not expressly mentioned in that of Will. 4, is within 
the equity of the latter statute (y). And that the contract, as 
well as the security for money (z) won at play, was avoided by 
the latter, or at all events by the combined effect of the two 
statutes. 

It appears, however, that if in nn action for money the 
illegality of the contract under 8 & 9 Viet. c. 109, be not set 
up, an adverse judgment obtained in the action cannot be 
impeached; for the statutes of Charles and Anne did not 
affect an adverse judgment, or even a cognovit given in an 
adverse action (c/). And the act of WiU. 4 only dealt with 
such securities as were avoided by these statutes; while tifio 
statute of Victoria avoids only contracts or agreements, which, 
as apjKjars above, do not include securities obtained adversely. 


366. By 18 Geo. 2, c. 34, courts of equity were specially 
cmjjowercd to proceed and decree upon suits brought to 
enforce payment under ti'ansactions contrary to the statute 
of Aline ; and in several cases have accordingly given relief, 
by ordering the delivery up of securities, as well where they 
were given directly for the gaming debt as where they were 
given abroad in exchange for the original gaming seemities, 
and where they were given after the completion of the first 
transaction (5). 

366. The statute of Anne enacted (r), that persons liable 
to be sued for money or valuables, under tlie statute, should 


OH; Roscwanie r. Billing, 15 C. B., 
N. 8. 316; Fitch r. Jones, 6 £. & B. 
238. For the distinction where the 
transaction is illegal, and subject to 
penalties, see Fisher t*. Bridges, B £. 
& B. 642. 

Cy) Hawker r. Hallewell, 3 Sm. 3c 
G. 194. 

00 Applegarth r. Collej, ID M. & 
W. 723. And see as to the Statute of 


Anne, Young p, Moore, 2 Wils. 67. 

(a) Lane e. Chapman, 11 Ad. & Bl. 
966, 980; and see Coote^ Mort. Bk. 5, 
Ch.2. 

(&) Newman p. Franco, 2 Anst 619; 
Andrews v. Berrx, 8 id. 634; Rawdeu 
V. Shadwell, Ambl. 269; Wynne r. 
Callandar, 1 Rnw. 298 lhakat r. 
Aleock, Yoange, 86L 
(e) Sects. 
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1)6 compelled to give discovery. But the plaintiff was bound 
to separate matters in respect of which he was entitled to an 
answer, from those which the defendant was not bound to 
answer. If this were not done, the defendant was not bound 
to answer any of the matters (rf). The repeal by 8 & 9 Viet, 
c. 109, of the act of Anne, and of that part of the act of 
Geo. 2, which relates to it, appears to leave the matter subject 
to the general rules of courts of equity concerning answers 
which would expose a defendant to criminal prosecution. 


367 . If a loan be placed by the lender in the hands of the 
borrower, as the lawful owner of it to dispose of as he pleases, a 
security for its repayment will be good, although the lender may 
have expected to be paid out of it the amount of bets won by 
him from the borrower ; but if it were lent under an agreement 
that the bets should be paid out of it, the security will be bad 
as a colourable evasion of 9 Anne, c. 14, and 5 & 6 Will. 4, 
c. 41 (e). 

A bond to secui*e monies agreed to be paid to avoid pecuniary 
and other liabilities arising from tlie non-payment of racing 
debts is good(f). 


868. It is a misdemeanor for any person adjudged bankrupt, 
and for any person whose affairs are liquidated in pursuance of 
the Bankruptcy Act, 1869, punishable with imprisonment for 
any term not exceeding two years, with or without hard labour, 
if he be guilty of any false representation or other fraud, for the 
purpose of obtaining the consent of his creditors or any of them, 
to any agreement with reference to his affairs or his bankruptcy 
or liquidation (ff). 


(/i) Earl Uchfield v.. Bond, 6 Beav. 
S8. 

(e) Bill V. Fox, 4 H. & N. 859. 

(/} Babb V, Yelrerton, L. B., 9 Eq. 
47lt and tee, at to the legality of sneih 
a debt in other respects, Jenson «. 
Lasl^, 12 C. B. 468. 

(^) The Debtors Act, 1869, 82 & 33 


Viet. c. 62, 8. 11 (16). As to cormpt 
agrsementa with creditors, in Irish 
bankmptcies, for forbearing to oppose, 
or coosenting to allowance of certifi- 
cate, or agreeing to accept offer of 
composition or proposal of arranging 
debtor, see Bankruptcy (Ireland) 
Air^ndmcnt Act, 1872, c. 58, s. 76. 
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368. Upon the general principle that private arrangententa 
between debtors and particular creditors relating to their debts, 
are fraudulent as against the general body of creditors, courts 
of law and equity have always considered as void securities the 
consideration for which is the withdrawal of the creditor’s oppo- 
sition in the bankruptcy of the debtor (h ) ; or given &>r a debt 
omitted from the schedule and secretly held in suspense until the 
discharge of the bankrupt (t) ; or taken privately for the balance 
of a debt for which the creditor appears to accept a composition, 
although no creditor be actually induced by the fraud to come 
in (A) ; and the amount received in respect of such security has 
been allowed to be recovered by the assignees of tine bankrupt 
debtor (/). 

870. Securities for the payment of money to persons who 
would be injured by tlie passing of a private bill through 
parliament, in consideration of the withdrawal of their opposi- 
tion to the bill, are not illegal (m). 


371. A debt arises by robbery, from the robber to the 
person robbed ; and though the civil remedy of the latter be 
suspended untU the conviction of the offender, the debt is a 
good consideration for a security made by him before that 
event for the sum stolen (n). 

A security given in consideration that the grantee shall cease 
to do an Ulegal act, is not on that account illegal ; but as there 
is no valuable consideration, the transaction is merely volun- 
tary (o). 


(h) JackRon Dayiaoiiy 4 B. & Al. 
C91; Bogen v. Kingston, 2 Bing. 
441. 

(i) Tabram v, rrecinaii, 4 Tyr. 
180. 

{It) Middleton v. Lord Onslow, 1 F. 
W. 768; Cockshott e. Bennett, 2 T. R. 
768 ; Fawcett v. Gee, 8 Anst. 910; 
Jackman v. Mitchell, 15 Yes. 581; 
Pendlebniy r. Walker, 4 Y. & C. 424. 


(/) Alsager it, Spalding, 6 Sc. 204. 

(m) Vanxhali Bridge Co. v. Spencer, 
Jac. 64; see Lord Petre «. intern 
Conntiee Bail Go., 1 By. Caa. 462. 

(n) Chowne e. Bayl^ 81 Bear. 861 ; 
aee Dodley Banking Co. o. Spittlei^ I 
J.&H.U. 

(a) Eddiacm c. Botbeiy, 10 Jnr.^ K* 
948. 
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Of Securities which are affected by the Nature of the 
Security . — Of Securities upon the Profits of Offices. 

372. The sale of public offices is malum in se, independently 
of the statute law (p). But by a statute of Edward 6, all as- 
surances of any office concerning the administration or execu- 
tion of justice, or any service of trust, or the receipt, control 
or pa 3 rment of the king’s revenues or customs, or the custody 
of fortresses, or the clerkship in any court of record where 
justice is to be administered, were declared to be void as 
against the person making the assurance, with an exception in 
favour of offices of inheritance and of the keeping of parks or 
forests (jf). This act (preserving the exceptions) was after- 
wards extended (r) to Scotland and Ireland, and to all offices 
in the gift of the Crown, civil, naval and military commissions 
and employments under the control of the different officers of 
state. 

Another statute (s) declares to be void all assignments of 
any pay, pension, allowance or relief, payable to any officer or 
person who has served in the king’s forces, or any widow of 
any such officer, or any person receiving any allowance or 
pension on the compassionate list, or any pension, allowance 
or relief in respect of any military service. 

Bills of sale, contracts and assignments of any pay, wages or 
allowances of money of any kind, due or to grow due to any 
seaman in the service of the Crown, are also void (f). 


873. The accruing full (m) or half-pay of military or naval 
officers in the service of the Crown (636) cannot, for reasons 
of pul^ policy, be assigned by law (ir); because the alienation 


(p) Staekpole v, Earle, 2 Wils. 183. 
(S') 5 a 6 Sdw. 6 , 0 . 16 . 

(r) 40 Geo. 8, c. 126. 

(«) 47 Geo. 8, c. 26, s. 4. 

(i) I Geo. 2, stat. 2, c. 14, a. 7. 

(») Barwiek v. Beade, 1 H. BL 627. 
(«) Flarty e. OdlMn, 3 T. B. 681. 

L Alranley, in Ar* 
«. Go«^, 8 B. & P. 328. The 
mle also prevented an officer in the 
army from pledging his commission, or 


giriiig any right with respect tp it 
beyemd the assignment of the purchase- 
money in the hands of his agent after 
the lale of the commission (Collyer e. 
Fallon, T. A B. 459 ; L’Estrange v. 
L’Eitrange, 18 Bear. 281; Somerset e. 
Cox^ 83 Beay. 634) ; but did not apply 
to k sntn leceifed by an officer npon 
goii^ on hidf-pi^. (Price v, Lovett, 
16 ;^r. 786.) 
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of the stipends of oflScers and odiers in the public service, who 
receive allowances upon the terms that they are to remain 
liable to serve the Crown when required, would prevent their 
prompt attention when they arc called upon to fulfil their 
duties (y). And it is provided by statute that all assignments 
of or securities upon the half-pay, pensions or allowauces of 
officers, or other persons engaged in the military service of the 
Crown, are void (z). But vrherc the assignment is not 
expressly forbidden by statute, and the grant of the pension 
does not imply the performance of any future duty to the state, 
with the performance of which the assignment might interfere, 
the assignment will be g(x»d« Pensions granted for wounds 
received in the service of the Crown (n), or to an officer of the 
Indian navy (which has ceased to exist) (i), or otherwise for 
past services ( 6 ), or to a quasi public officer in consequence of 
an alteration in the law which has deprived him of his emolu-* 
inents(r7), may therefore be assigned; and since the transfer to 
the Crown of the forces of the East India Company (e), an 
assignment of a pension granted to an officer of the Company's 
service has been supported, on the ground that not having been 
granted by the Crown, or taken from monies under the control 
of parliament, the assignment was not within the mischief of 
the statutes. But the observations of Lord Westbuiy, C» on 
the hearing of the appeal, and the compromise of the case by 
his desire, make it doubtful 'whether the decision would have 
been supported (/). Prize money is not within the prohibi-* 

(y) 2 Be»v. 649; Stono v, Liddcr- 
dale, 2 Anst. 633 ; McCarthy v. Goold, 

1 Ba. & Be. 889; Wells v, Foster, 8 M. 

& W. 149. 

(z) 46 Gea 3, c. 69. s. 7; and 47 
Geo. 3. sess. 2, o. 26, s. 4 ; Lloyd r. 

Cheetham, 3 Gif. 171; 7 Jar., N. S. 

3272. 

(a) Knight v, Balkelcjr, 4 Jar., N. S. 

627; 6 id. Sir. 

(S) Dent t. Dent, L. R., 1 B. & D* 

366. 899 James r. Ellis, 19 W. B. 

319. » 

(r) Heald r.Hny, 8 Gif. 467; 8 Jur., 

N. S. 379. 


(d) Shower p. Payne, 18 L. J,, Ch. 
401. 

(e) 21 & 22 Vkt e. 106 (1|^. 

(/) C2arew e«Coo{ier, 4 GliL"618; 10 

Jar., N. S. 11, 429. A retiring mili- 
tary pension granted by the Company 
has been held not to pass to as- 
signees on the banhmpt^ of Um pen- 
sioner, on the gronnd that iMg Moif 
granted nnder the common seal of the 
Company they oooid notlk snnde lkhlis 
in a oontt <rf law M piiijMI 
(Gibson e. Knot India Co., 
N..a262.) ■ 
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tion, and an assignment even of the captor's inchoate or possible 
interest in it before grant by the Crown will be supported in 
equity (^). An assignment of a revocable pension, granted as 
compensation for the loss of a civil office, has been enforced 
without prejudice to the rights of the Treasury, or of the heads 
of the department in which the office was held (A)* It has 
been held otherwise as to a pension granted for the support of 
a dignity, and as a reward for great services : although in the 
case which raised the question the receipts of the grantee and 
his successors had been expressly declared to be the pro])er 
discharges for the pension (i). 

The emoluments of a clerk of the peace cannot be as- 
signed ( J). But it was held, that the assignment by a judge 
of one of the supreme courts in India, of the money directed to 
be paid to his representative by the statute 6 Geo. 4, c. 85, if 
he should die in, and after six months' possession of office, was 
valid ; and that not being payable during the life of the judge, 
it was not an assignment of the salary within the statutes of 
Edw. 6 and 49 Geo. 3 (A). 

374 . The trustee during bankruptcy, and the registrar 
after the close of it is, however, empowered to receive for dis- 
tribution among the creditors so much of the pay, half-pay, 
salary, emolument or pension of any bankrupt who is or has 
been an officer of the army or navy, or an officer, clerk or other- 
wise employed in the civil service of the Crown, or in the 
enjoyment of any pension or compensation granted by the 
Treasuxy, as the court upon the application of the trustee thinks 
just and reasonable, to be paid in such manner and at such 
«times fia the court, with the consent in writing of the chief 
officer of the department under which the income is enjoyed, 

(f) Aleacander v. Duke of WeHing^ C. 219; 8 Moo. C. J. 435. As to civil 
ton, 2 R. & M. 35. snperanntiation allowances, see Jones 

(A) Taii8tallo.Boothby, 10 Sim. 542; : v. East India Co., 17 C. B. 351 ; Haw- 
Spencer o. Cox, 2 Anst. 535, il ^ ker, Exp., L. R., 7 Ch. 216. ^tiring 

(i) Davis a. Duke of Marlborongh, aHowanoe to civil servant of East India 

1 8w. 74. ; Company does not pass to trustee in 

(j) Palmer v. Bate, 6 Ma 28. bankruptcy, and cannot be taken in 

(A) Arbatiinot v. Norton, 5 Moo. P. 'fexecution. 
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directs (/). And as to any other salary or income tlie court 
may make order for its payment to the trustee or registrar and 
its subsequent application (m). 

876. Tlic validity of securities upon the profits arising 
from the fellowships of colleges (634) has been the subject of 
conflicting decisions upon a])plications to enforce them by the 
appointment of a receiver. I’^pon one occasion (») a motion 
for a receiver was dismissed with costs, but it was afterwards 
held (a) that there might be a receiver, lx)tli of past and 
future aj)propriationa, in respect of the ])rofit8 of a fellowship 
of the same college, the duties l)eing so slight that no question 
<»f public jiolicy could interfere witli tlie validity of the assign- 
inenf. And so it has bc*.cn held (p) as to the caiionry of a 
collegiate church, to which no cure of souls belonged, but 
only the duty of a certain residence and of attendance on 
divine scrvic<? ; the performance of which duty by the canon 
is of no iKjiiefit to the public. But a mortgage of a canonry 
with the lands belonging to it cannot be enforced by ejectment, 
the canonry being only the name of an ecclesiastical office, and 
the owner of it having no property in the lands (y). 

Of Securities upon Ecclesiastical Benefices* 

876. Charges upon the profits of ecclesiastical benefices 
• (636, 773) are forbidden by the statute 13 Eliz, c. 20, repealed 

by 43 Geo. 3, c. 84, and revived on the repeal of the latter 
statute by 57 Geo. 3, c. 99; but tliey may be mortgaged for 
certain purposes under tlie statutes and subject to the jpro- 
visions mentioned in the Appendix. 

Of Securities upon Property forbidden to be incumbered* 

877. A security may also be ineffectual by reason of some 
limitation or contract, under which the estate or interest 

(0 32 & 3.3 Viet. c. 71, b, 89. Bear. 491. 

(w) Id. 8. 90. ip) Grenfell e.Deaa and Canoui el 

(») Berkeley r. King’s College, 10 Windsor, 2 Bear. 644. 

Beav. 602. iq) Doe d* Bntcher e. I 

(#») Feistel r. King’s College, 10 , Man. & 0.626; 1SC.N.I1.46U 

M. VOL. I. 8 



258 


WITAT ACTS ARE WITHIN 


of the maker, Ih tlie subject of it, is made to cease upon 
his creating or attempting to create an incumbrance thereon. 

Where the prohibition extends to an attempt to incumber, 
a forfeiture is only created by an act which, but for the pro- 
hibition, would have the effect of an assignment or security 
upon the property. An offer to give a security will not create 
a forfeiture, much less the expression of a desire to create an 
incumbrance, and the taking advice as to the power to do 
so(r). 

378. In construing these provisions the question is, whether 
the event has occurred upon which it was provided tliat the 
property should go over. Where the terms of the prohibition 
are contained in a covenant by a lessee, a covenant not to 
transfer, assign, or otherwise part with the demised property or 
the lease, is not broken {s) by a deposit of the lease by way of 
equitable mortgage; the effect of such a covenant being only to 
restrain the alienation of the legal interest, to the prejudice of 
the lessor ; and the depositee may obtain the usual order for 
sale in bankruptcy. So the contracting and non-payment of 
debts, and the giving as collateral security a warrant of 
attorney or cognovit under which judgment is entered up, 
and execution issued, is no breach of the covenant, not to 
incumber (^), for tlie reason already noticed (167), that 
such a security, when given bon& fide and not for the pRi’-| 
pose of evading a restriction upon alienation, does not dif- 
fer in character from an adverse judgment, and because 
non constat that the property will be taken under that judg- 
meiit; and also where the covenant does not extend to the 
doing of any act whereby the property may be incumbered, 
because the giving such security does not amount to a direct 
charge or incumbrance. But the filing a declaration of insol- 

(r) Qrahmn r. Lee, 23 Bear. 388; v. Bevan, 3 M. & S. 353. 

3 Jur., N. 8. 661 ; Jones v. Wyse, 2 (0 Doe d. Mitt^hinson *•. Carter, 8 

Keen. 285. T. R. 67, 800; Croft r. Lnmley, 6 El. 

(«) Doe d. Pitt t». Hogg. 1 Car. ft ft Bl. 648, 682; 4 Jur., N. 8. 908; 

P, 160; 4 Dow. ft Ry. 226; k C., 1 Hf. 6 H. L. C. 672 ; Xvison v. 

ft M. 36; Drake, Exp., 1 31, D. ft 1 J. ft H. 630; Seymonr o. Lncas, 

De G. 639; and see Doe d, Goodbehefe . 1 1). ft 8. 177. 
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vency is a breach of the covenant («); and an equitable 
mortgage by deposit, coupled witli a warrant of attorney 
under which judgment was entered up, and execution issued, 
bus been held (w) to determine the interest of a devisee 
under a conditional limitation, by which the estate was to 
go over if tlie devisee should di8))ose of or sell the pro- 
perty; becsiuse these being voluntary acts, which give the 
creditor a specific Hen, and a right to sale in equity, and 
show a purpose to part with the povssession, the judgment 
and execution had not the adverse character which is usually 
iin])utod to voluntary judgments. And a charging order 
under 1 & 2 Viet. c. 110, s. 14, will determine a life inte- 
rest, whicli is made detenninable on the execution or suffering 
of an act l)y wliich it should be incumbered at law or in 
equity (r). 


379. A petition for adjudication in bankniptcy catises a 
prima facie alienation within the words “by any act or default 
or by operation of law;” but the forfeiture docs not take effect 
if the bankni])tcy be annulled, and the property be intercepted 
before it passes into other hands (y) ; otherwise, if it be aii- 
inilled upon the terms that the past dividends shall be paid to 
the assignee (z). A forfeiture on bankruptcy, although coupled 
in the will which contains it with words of futurity, applies to a 
bankruptcy during the life of the testator (a). 


(fi) Hill r. Cowdery, 1 IT. & N. 

mi 

(r) Doe d. Norfolk r. Hawke, 2 
East, 480. 

(it) Montefiore r. Behrene, L. R., 
1 Eq. 171; 35 B(^aT. 95; Roffej* r. 
Bent, L. K., 3 £q. 759. 

(y) White ». Chitty, L. R., 1 Eq. 
372; Lloyd v. Lloyd, L. R., 2 Eq. 
722. See Hill r. Cowdery, snpra. 

(z) Pamliam’e Tmsts, Re, L. R., 13 
Ec|. 413. 

(a) White v. Chitty, snpra; Trapiies 


V, Mcre<lith, L. R., 7 Ch. 248, following 
Manning v. Chambem, 1 De O. & S. 
282; Kcvinonr o. Lucas, 1 D. & B. 177. 
Por other caeies in which forfeitcire 
may arise under alienatkm claoaes, in 
eases not directly within the scope of 
this work, see Crosbie r. Tooke, 1 M. & 
R. 484 *, and cases cited in note to 
Arison v. Holmes, 1 K« A J. 540; 
Wadham e. Marlowe, 8 East, 814, n. ; 
Brady e. Be Crespigny, L. R., 4 B. 
183; Slipper t>. Tottenham, Ac. Bail. 
Co., L. R., 4 Eq. 1)3. 
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380. A prohibition against incumbering the income of pro- 
perty will not invalidate a charge upon such income as has 
already become due at the date of the security (A). 


Chapter III. Part 2. — Of Securities made under 
Statutory or other Powers. 

381. Of Porvern to worfga^fi, 

395. Of Soeuritifis hy Married Women. 

405. Of l!k‘curitleit upon the Property of Infante. 

407, Of Seeurities npon the Property of Lunatics. 

412. Of Securities hj lianhrvjitcy Trustees. 

413. Of Securities by IVmtees and ExecuUn^s. 

428. Of Securities hy Ayents — 

429. Factors. 

442. Bankers and Bill Brokers. 

444. Partners. 


381. A power by which it is intended to authorize the 
raising of money on mortgage should expressly specify the in- 
tention. A mortgage may be made under a general power the 
tenns of which are sufficiently extensive ; as for instance by 
the agent of a ship-owner, of the passage-money of passengers, 
under a power to mortgage the vessel, and generally to do all 
acts about the business and affairs, which the owner could have 
done (c); and by the directors of a company, empowered to do 
all such things as could be done by the company without a 
general meeting ; but a general power to sell, assign and trans- 
fer is not sufficient for the purpose (d). The donor of a power 
of doubtful sufficiency may, however, by directions as to its 
exercise, preclude himself from disputing the validity of a 
security made under the power (e). 

I 

(J) Stula, Exp., 4 De G., M. & G.' (jd) Australian, &c. Co. v. Mounser, 
404. 4 K. & J. 733; De Bonchont v. Gold- 

((») Willis r. Palmer, 6 Jur., N. S. smid, 6 Vcs. 210. 

732; 7 C. B., N. S. 340; 29 L. J., C. P. (a) Perry r. Roll, 2 Gif. 188; 6 Jur., 
194. N. S. 661; 2 De G., F. k J. 38. 
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882. An instrument wliicli autliorizos the creditor of the? 
principal to take possession and receive the profits of the estate 
till payment, operates not only as a power of attorney, but as an 
actual charge ; and a power so operating is not revoked or revo- 
cable by the death or act of the debtor, though it be not expressly 
declared to be iiTevocable (/). It is the same where the power 
is to sell ; but such powers arc only irrevocable when given as 
part of the security ; and not when being given independently, 
the interest of the donee arises afterwards and incidentally, — as 
where goods are consigned to a factor for sale, upon which he 
afterwards makes advances (ff). 

383. The power must be exercised in accordance with the 
general terms of the instruiiKiint in which it is contained ; so 
that a corporation having a gcnenil pow'cr by statute to mort- 
gage tlu.ir lauds, cannot mortgage those which by the same 
act they are hound to sell 'within a limited time. Nor, wdiere 
a mortgage is made under a provision that all mortgagees shall 
b(? on an equal footing, can an tmdue advantage be given to the 
creditor by a security upon other proi>crty belonging to the 
donees of the power (A). 

884. The mortgage, however, is not invalid only because it 
is made to secure a debt originally contracted on an improper 
R'curity; so it be clear that the mortgage is to secure the 
money, and not to support the invalid transaction. And a secu- 
rity made in excess of a power, but by which the estate passes, 
will be treated as valid in a foreclosure suit, and must be set 
aside, if at all, by an independent proceeding ( i). 

A mortgage puq)orting to be executed according to, but 
which is in contravention of, statutory powers will be good by 
estoppel in favour of a purchaser for value without notice of the 
infirmity (A). 

(/) Spooner v, Bandilands, 1 Y. & (A) De Winton r. Mayor ol Brecon, 

G C. C. 390 i Walflh v. WhitcomJje, 2 26 Bear. 533. 

£»p. 565; Abbott v. Stratten, 3 J. & (i) Soott v. Ckilbam, 26 Bear. 276; 

L. 603, 612; Ganssen r. Mortou, 10 5 Jnr., N. S. 183. 

B. & G 731. {k) Webb o. Committkmraot 

(y) Smart v. Sandars, 5 G B. 895. Bay, L. R., 5 Q. B» 642. 
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386. A power to mortgage in a certain manner, is not incon- 
sistent witli the existence of a general right to mortgage pro- 
perty vested in the donees of the power, if they arc not 
prohibited from so doing, and if they hold the property in a 
capacity, and mortgage it for purposes which do not affect the 
exercise or the objects of the power. Hence a mortgage by 
trustees of a public company of the plant, tools and machinery 
used in the construction of their works, is not ultra vires, 
although they were empowered by statute to mortgage in their 
corporate capacity the rates and tolls granted by the act ; and 
the directors of a company who have power to borrow on mort- 
gage to a certain amount, may mortgage the property of the 
company by debentures or deposit of deeds to secure a past 
debt(/). So, upon the principle that in equity whatever is 
agreed to be done, is done, effect will be given to an intention to 
create a security where the maker is of capacity to contract tlie 
debt, notwithstanding any mistake in the manner of doing 
it (m) ; or that it was done informally, — as, where a company 
empowered to raise money by debentures gave them to a 
contractor for tlic cost of work done, instead of issuing them to 
him for money and then handing him back the amount (w). 


386. But if the maker of the security be not of cajiacity 
to contract the debt, — as if borrowing be expressly forbidden, 
or be authorized only subject to the performance of certain 
conditions, which have not been performed, — no debt will arise 
at law. So that where a company under such circumstances 
issued Lloyd’s bonds (o), by mortgage of which money was 


(Q M*Cormick v. Parry, 21 L. J., 
Kxch. 143; 7 £xch. 355; Patent File 
Co., Re, L. R., 6 Ch. 83; Imperial 
Merc. &c. Association v. London, Chat- 
barn and Dover Rail. Co., 15 W. R. 
1187 ;* Inns of Court Hotel Co., Re, 
L. R., 6 £q. 82 ; and the security may 
be made to the bankers of the com- 
pany, as they are not officers of the 
company, upon whom it is incumbent 
to see that all the proper formalities 
have been eomplied with; General Pro- 
vident, Ac. Co., Re, L. R., 14 £q. 507. 


(w?) Strand Music Hall Co., Re, 13 
L. T., N. S., Ch. 177; 3 De G., J. 8c S. 
147. 

(«) South Essex Gaslight Co., Re, 
2 J. & H. 306; and see Webb v. Com- 
missioners of Herne Bay, L. R., 6 Q. B. 
654, per Blackburn, J. 

(a) Chamliers v. Manchester and Mil- 
ford^ Rail. Co., 6 B. & S. 688; 10 Jnr., 
N. S. 700. A Llayd^s bond is an 
instrument under seal, amounting to 
an account stated and containing a 
promise to pay. In form the makers 
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mised to iliseharjyo a dobt incurred for the use of the eoinj)a)iv, 
it was not only declaml tliat the bonds were void as having 
being issued ultra vires, but that no debt was created against 
tlic coinf)jiny; because a corporation createtJ for particular 
juirposcs is not l)ound at law by a deed under the corpomte 
seal, w here, by the express provision of or neexjssary implication 
irom the statute wdiicli creates tlie corj)omtion, the deed is 
iiltni vires (;»). 


387. But money borrowed or contracted to l>e paid irregu- 
larly on lielmlf, but shown to have been bon/l fide applied 
lor the use of a company by dire(!tors or shareholders, may \ k * 
allow ed te them on the winding-up of the company w^itli simple 
interc^st; on the j)rinciple that as the money was applied in 
payment of recoverable debts, the lender should stand in the 
place of the (’redifor who w^as paid(^); though in the absence of 
evidence that the money w^as so applied, the wlvance will not 
be n*,cognized(r). And so if a trustee improperly raise money 
by mortgage, although tlic security wdll be void against a 


ackn<>wlc<lp:e thcinwlves to be ijidebted 
to oiir ill A certain mnn for moni 7 due 
from them to him, and covenant for 
t hcmwl vea, their heirs or successors nml 
aKsi^iSyV'ith the creditor, his executors 
nml administrators, to pay to him, his 
executors, administrators an<l assi|pis, 
the inonc\ acknowledged to be due on 
A tx^rtaiu day, with inU'wst, until pay- 
ment os tlicrcin mentioned. It was 
thns intended to enable a company to 
give to contractors to whom the com- 
pany were indebted for works, some- 
thing upon wliich money might be 
realised, and for this pnr|K>8e the secu- 
rity is said to be unobjectionable. Bnt 
it cannot be used for raiding money to 
discharge liabilities which the company 
c«>ald not legally contract It cannot 
be valid as a security for a debt which 
does not exist, and cannot oreate a debt 
where there is none. 

ip) Per Parke, B., South Yorkshire, 
&C. Co. r. Great Northern Rail. Co., 


0 Kxch, r>o. And as to the extent to 
which corporations may bo bound by 
acts nltra vires, sec Mayor of Norwicli 
r. Norfolk Rail. Co., 4 K. Sc B. H1I7, 
41.^; Bateman r. Mayor of Ashton, 3 
H. & N. 323. 

(y) German Mining Co., Re, 4 Do G., 
M. Sc G. 19j 18 Jnr. 7 JO; Norwich 
Yarn Co., Re, 22 Bcav. 143; Troup*^ 
case, 29 Beav. 353; lloare's case, 80 
Beav. 225 ; Benlah Park Estate, Re, 
L. R., 15 Kq. 43; International Life 
As.’^iirance Co.,* Re, id. 10 Eep 312; and 
soi^ Prince of Wales Assnraace Oo. r, 
Harding, £. B. Sc E. 188; and Magda- 
lena Steam Navigation Co., Re, .loh. 
090, which turned on the acquiescence 
of the shareholders; and see Ernest r. 
Nioolls, 6 H. L.*C. 401; Cork and 
Toughal Rail Co., Re, L. R., 4 Ch. 
748. 

(r) National Permanent, Build- 
ing Society, Re, L. R., 8 309. 
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mortgagee with notice, he may be a creditor ( 5 ) on the proceeds 
of the estate to the extent to which the money lent was pro- 
perly applied in administration. 

It seems that the committee of a building society, not 
specially authorized, cannot, for the purposes of the society, 
deposit, by way of equitable mortgage, the deeds of members 
which are subject to the claims of the society, and are liable 
to be separately redeemed by the owners (/). 


388. Another proposition which appears to be dediiclblc 
from the authorities, is, that wdicre the statutory authority 
under which a company is established, contains no restrictions 
on the exercise of the borrowing power outside those of the 
deed of settlement which confers it, the lender is not bound 
to look beyond the deed of settlement; but finding that It 
empowers the company to borrow, may assume that it has done 
such preliminary acts as the passing of resolutions, &c. which 
the deed requires. But where the statutory authority provides 
specially what shall be evidence of the performance of the 
preliminary acts, the lender must see that they were properly 
done (w). 


389. The power, whether special or general, must also be 
exercised only for purjioscs consistent with the objects of the 
tnist or undertaking, for the furtherance of which it is given. 
Therefore, although a benefit building society if duly em- 
powered by its rules may borrow a limited amount on mortgage 
for better carrjdng out the proper objects of the society (.r), it 
cannot do so where, there being no express power, the rules 
show that borrowing would be inconsistent with its constitu- 
tion (y); or where the money is raised for a purpose which is 


(rf) Deyaynes v. Hobinson, 24 Bcav. 
86; 8 Jur.,N. S. 1143. 

(f) Moje V. Sparrow, 18 W. R. 400. 
. (y<) Royal Britieh Bank v. Turquaml, 
6 K. & B. 327; Agar v. AthenaBnm 
Life Assuranoe Co., 8 0. B., N. S. 725; 
Athenmm Society, Re, 4 K. & J. 549; 


Fonntaine v. Carmarthen Rail. Co., 
L. R., 6 Eq. 3l(>. 

(a?) Laing v, Reed, L. R., 6 Ch. 4; 
Moye V. Sparrow, 18 W. R. 400; Vic- 
toria, &c. Building Society, Re, 10 Eq. 
605. 

(y) National, &c. Building Society, 
Be, L. R., 6 Ch. 300. 
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not a legitimate object of the society; anti a loan apjiliod to 
purposes beyond the power has l>een disallowed, though it did 
not appear tliat the lender had notice of the intended mis- 
application ; but the society in such a case, or its liquidator, 
cannot be relieved against the security without paying the 
debt (r). In like manner the trustees of a elnipel, empowered 
to niise a sum sufficient for the payment of all debta, have been 
restrained from mortgaging without necessity, and for a sum 
insufficient for that purpose («). So a power in a marriage, 
settlement, for the parents, Avith the consent of the trustees, to 
revoke tlie old and to declare new uses, cannot be exercised 
for the jmrpose of mortgaging the estate for the Ixmefit of the 
father j, and to tlie prejudice of the children (uititled under the 
trusts (b), 

390. 'riiis ]»rinciple has also been apjdied in the construc- 
tion of seeiiritifs issued by railway companies (633) under the 
name of debentures, in Avhicli it is usual to assign, in terms 
more or lt\ss (‘xteiisive, not only the tolls and rates arising from 
the undertaking, but also *Mlie undertiiking” itself; the word 
“ undertaking,” which was adopted (probably for the sake of 
e(»nclse.ne.ss) in the various statiib^is ndating to puhlie com- 
panies, and in tlie fonu of mortgage or debenture given in 
the Companies Clauses Act, 1845, being by the iritcrjiretatiou 
clause of the latter act only explained to mean “the lualer- 
takiug or works of wluitever nature Avhich should hy the special 
a('t be anthori/ed to be executed;” and, by the like danse of’ 
tlie Railways (.'lauses Consolidation Act, signifying “tlie rail- 
way and works” authorized to Ijc cxecut<id. 

301. So far, however, as the operation of a debenture made 
under the former act depends upon the use of this word, it 
has l)ccn detennlne<f(e) that , an assignment of the “general 

(z) Kent Ikncfit Building Swiety, (ft) Kland t. Baker, 29 Bear. 137. 
Re,7Jur.,N.S. 1046; Durham County, (<?) Gardner r. London, Cfaatham. 
itc. Building Society, Rc. L. K,, 1 2 1>|. and Dover Rail. Co., L. R., 2 Ch. 201. 
516; Patent File Co., Rc, L. R., G Ch. It should be observed that by the 
87, per James, L. J. security in question the undertaking 

(a) Kigali t. Foster, 18 Jur. 39. and tolls were assigned (aa b usual in 
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undertaking” of a railway company imports, not the surplus 
or other lands, capital, rolling or other stock, or any other of 
the separate ingredients of which the whole undertaking is 
composed, nor even the whole undertaking as a thing, with the 
vitality of which the debenture holder, by exercising the ordi- 
nary remedies of a mortgagee, may interfere ; but as concerns 
liis power over it, the complete undertaking only, as a going 
concern or fruit-bearing tree, the produce of which and not 
the thing itself constitutes the security. The principal ground 
of this constniction is, that a mortgage which would enable 
the creditor at his pleasure to enforce the ordinary remedies 
of a mortgagee against the whole or any particular part of 
the undertaking of the company, the debentures of which are 
in question, would be inconsistent wdth the primary object for 
the attainment of which the powers of the company (including 
the power of mortgaging) were granted, — as, in the case of a 
railway company, the object of making and maintaining a 
great public communication {d). 

Before the force of the ^vord‘ undertaking” had been thus 
declared, it had been held at law, that a mortgage of the 
undertaking, rates and tolls does not pass the land or the stock 
or property of a railway company as carriers («?) ; although in 
e<juity a debenture mortgage of the undertaking, and all tolls 
and monies arising by virtue of the act, was held to give the 
holder priority upon the proceeds arising from the sale of a 
railway over subsequent judgment creditors (jT). 

A debenture charge, however, upon the undertaking of a 
steamship or other com{)any, not in the peculiar position of a 


such cases) to the dobentnre holder, 
**hi8 executors, adminUtratori and 
assigns;'* aeo Doe d* Myatt v. St. 
llcleirs Rail. Co.. 2 Q. B. S65; Wick- 
ham r. New Bmnswick. &c. Rail. Co., 
R., 1 P. C. 64; 3 Mo. P. C., N, S. 
417, where, however, there w'as an 
expreaa proviio that the debentures 
ahoald not be a charge npon the com- 
pany’s lands ; and Legg r. Mathicson, 
2 Gif. 71; 6 Jar., N. 8. 1010; 29 L. J., 
Ch. 385, where nnder the Railways 


Clauses Act tlio word “undertaking** 
was held to pass an interest in the laud. 

(J) As to the liability of a company 
and its creditors to use the property for 
the pnrpofts of the undertaking, see 
further, Rnssell r. East Anglian Rail. 
Co., 3 Mac. & G. 104, 126; Potts v. 
Warwick, &c. Canal Co., Kay, 142. 

(a) Hart r. Eastern Union Rail. Co., 
7 Exch. 246; 8 id. 116. 

(/) Furness r. Caterham Rail. Co., 
27 Beav. 368. 
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railway coinimiiy, and upon all sums of nionoy arisinfy thoro- 
from, and all the estate, right, title and interest of the company 
llieix3in ; although it infers that the company will go on, and 
that the debenture holder cannot interfere until non-payment of 
interest or j)rineipal when due, or require an account of mesno 
profits, or interfere with the business, gives a charge upon the 
whole present and future proi)erty of the company, wdtii a right 
when it is wound up to payment in priority to the general 
creditors; and it seems also a right ui>on non-payment to sue 
for the realization of the security (//). 

302 . Tlic capital of a company will not pass by the words 
“ property, and the receipts and revenues to arise therefrom.” 
And the word “ estate” in a mortgage of tlic lands, tenements 
and estate c»f a coinjiany and of all their undertaking, means 
estate ejusdem yenfris with lands and tenements, and docs not 
comprise as jjart of th<^ estate or undertaking unpaid calls, 
wliieli are mere debts, or capital not called up (A). Nor can 
the directors of a ctimpany, under an autliority to bonow on 
(lie security of the funds and projicrty of tlie company, mort- 
gage the subscribed capital not paid up, which is only sub viodo 
the pioperty of the company, and is to Ik* raised by calls to be 
made at the discretion of the directors (*) ; there being no 
means of enii>rcing such a mortgage but by a receiver, to wdioin 
the discretion of the directors cannot be delegated, JJiit the 
reason so(*rns to l>e inconsistent with the feet that mort- 
gsiges of future calls are expixfssly contcmjilated in the statutory 
form of mortgage pro%dded in the Companies Clauses Consoli- 
dation Act (A). Where the call has already been made or 
determined upon by a resolution of the directors, or credit has 
Ixjcn given upon the faith of a pro})osal to make a future call, 


{g) Tanama, &c. Muil Cc».,in?, U., 

5 Ch. 318. 

(h) King r. Marshall, 33 Beav. 565; 
10 Jar., N. 8. {^21; Marine Mansions 
Co.. Re, L. R., 4 Efj. 6(»2. 

(i) British rrovident. &c. Society, 
Re, Stanley, Exp., 10 Jur., X. 8. 713; 
4 De 0., J. & S. 407; 33 L. J., Cli. 


533; Sankeyhitxik 0»al Co., Be, 10 K*]. 
381; Bank of Semth AastrjJia v. Abra- 
hums, L. R., 6 F. C. 562. 

( A ) Sched. C. ; and see Wickham r. 
New Brunswick, Ac. Kail. Co., 1#. R., 
1 P. C. 64; 3 Ma P. C.. N. 8, 417; 
Colonial, Ac. Gas Ca, W. N. 1870, 258. 
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the call may be mortgaged under a power to mortgage the 
property and eflfccts of tlie compo^ny (/). And for the purjiose 
of paying a hona Jicle debt a company may mortgage a call 
already made before the time of payment without any special 
power (w). 

893. A mortgage of a proportion of the toll-houses and 
gates of a public road passes an interest in the land upon 
which the mortgagee may bring ejectment, notwithstanding a 
proviso that the mortgagees shall be creditors on the tolls in 
equal degree (w) ; but a mortgage of the tolls, rates and duties 
only, gives no right to the land (^>). Nor is a power to mort- 
gage the toll-houses or gates included in a power to mortgage 
the undertaking and tolls (p). 

804. A friendly society or any branch of such a society 
may, if the rules thereof so provide (and with a limitation as to 
benevolent societies), hold, purchase or take on lease any land 
in the names of its trustees for the time being in every county 
where it has an office, and may mortgage the same ; and no 
mortgagee shall be bound to enquire as to the authority for 
any mortgage by the trustees ; and the receipt of the trustees 
shall be a discharge for all monies arising from or in connexion 
with such mortgage (y) (389). 

Of Securities by Married Women. 

396. By virtue of the Fines and Recoveries Act (r), a 
manied woman, with the consent of her husband, may inort- 

( 1) Sankey brook Coiil Co., Rc, 9 Kq. (m) Pickeviiig r. Ilfracombe Rail. Co., 
721 ; 10 id. 381 ; Interaatiouttl Life L. K., 3 C. P. 235. 

Assurance Society, Rc, lOKq. 312; but (;*) Doc d. Ranks v. Booth, 2 Bos. 
see New Clydach, &c. Co., Rc, 6 E<|. & P. 219. 

614, where it was held that debentures, (») Perkins v. Deptford Pier Co., 13 
purporting to assign the undertaking Sim. 277. See Walker v. Milne, 13 
and the real and personal estate of the Jar. 933. 

company, did not pass after-acquired (/i) Fairtitle v. Gilbert, 2 T.R. 169; 
property. That book debts not yet Doe rf. Myatt v. St Helen’s Rail. Co., 
accrued are within a power to mort- 2 Q. B. 366. 

gage the property of the company, (j) Friendly Societies Act, 1876, 
SCO Bloomer v. Union Coal and Iron c. 60, a. 16 (2). 

Co., L R.. 16 Eq. 883j but qy. (r) 3 & 4 Will. 4, c. 74, s. 77. 
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ffSLge her inifercst whether in possession or reversion, not only 
in lands (except in certain cases cojndiolds) and money siiIh 
ject to be invested in the purchase of lands, but also in the 
proceeds of land directed to be sold, to the exclusion of her 
equity to a settlement for lua* maintenance (s). The husband 
and wife, or the husband alone, may also (V) during tlie cover- 
ture dispose by sale or mortgagt? of the wife's term of years, 
whether legal or ecpiitahle, or whatever be the nature of luT 
interest therein. The assignment of her legal interest in the 
t(*rm will, like a com})lete assiimncc of Inn* real estate, be 
absolutely binding upon her; and even a voluntary assign- 
ment (apart from any question ai'ising from actual fraud) so 
completely divests her right, that a subsequent mortgage after 
the death of her husband will not operate as a revocation under 
the statute 27 Eliz. c. 4 (w). 


396. P>Y statute (j*), every married woman may by deed 
dispose of* every future or reversionary interest, wliether vcstc^d 
or contingent, of her, or her husband in her right, in any per- 
sonal estate to which she slnill be entitled under any instrument 
made after 31.st l)eceml)er, 1857 (except a settlement or agree- 
ment for a settlement made on her marriage), and may release 
or extinguish any power vested in her in regard to any such 
])crsonal estate, as effectually as she could do if she were a 
feme sole ; and may extinguish her equity to a settlement out 
of any personal estate to which she or her husband in her right 
may be entitled in possession under any such instrument, the 
deed l)eing made with the concurrence of the husband, and 
being acknowledged by the married woman in the manner 
required by the Fines and Recoveries Act (y). The act docs 
not extend to reversionary interests which the married woman 


(«) Brings r. ChamberlHin, 1 1 Hare, 
69; 18 Jar. 56; on tbt* auihority of 
May V, Roper, 4 Sim. 300, before the 
act, and notwithstanding lioby r. Allen, 
15 Jnr. 835; see Williams r. Cooke, 9 
Jnr., N. S. 658; 4 Gif. 343. 

(t) Bates V, Dandy, 2 Atk. 207; 8 
Rnss. 72, n.; Donne t. Hart, 2 R. A M. 
360; Sir E. Turner’s caisc, 1 Vem. 7; 


1 Cb. Ca. 807. 

(«) Hill V, Edmonds, 5 De G. & S. 
603; Hatchell v. Egglex, 1 Ir. Ch. R. 
215; Doe d. Richards v. Lewia, 15 Jur. 
512; n C. B. 1035. 

(se) 20 & 21 Viet c. 57 (1857, Ma- 
Has* Act). 

(jf)8&4Win.4,c.74. la Ireland 
4 A5 Will. 4,c.92. 
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is restrained from alienating or affecting, nor to powers which 
are vested in her independently of the act. 


397. Except under the operation of this act no disposition 
of the wife’s clioses in action, without or with her concurrence, 
will generally affect her title by survivorship after the death of 
her husband without having reduced the property into posses- 
sion (z), or her statutory title as a feme sole where after the 
mortgage she has obtained a decree of judicial separation and 
is living apart from her husband (a), either as against the 
particular assignee of the fund or the assignee in bankruptcy 
of the husband : the result being the same, whether the hus- 
band had or had not the opportunity of reducing the fund into 
possession in his lifetime (b). And if the title of the wife 
surviving be for any reason doubtful, it will still prevail if by a 
decree in a suit affecting the property the fund have been 
ordered to be paid to her(c), or she have acquired a legal 
title (rf) ; as by being executor of the person under whose will 
she is entitled to the fund. 

A security which would be invalid under the general rule 
wdll not be made good because the original agreement for the 
loan vras made by the wife before marriage (e) ; but her right 
will be barred if the chose in action was created for the sole 
purpose of tlie mortgage, and she never had any distinct 
interest in it otherwise than subject to the security (/). 

398. Where the chose in action consists of a mortgage 
debt, the deposit by the husband of the deeds of the estate 
by way of equitable mortgage will not be a reduction of 

(s) Pordow V. Jackson, 1 Russ. ]; 183. 

Hornsby v, Lee, 2 Mad. 16; Honner v, (e) Prole r. Soady, L. R., 3 Oh. 220. 
Morton, 3 Bnss. 65 ; Wilkinson v. The mortgage by the hasband of the 
Charlesworth, 10 Bear. 324. wife’s land tax, after he has been regis- 

(a) 20 & 21 Yici c. 85, s. 25; 21 & tered as husband under 38 Geo. 3, c. 60, 

22 Viet c. 108, s. 8 ; Insole, Re, L. K., s. 78, is binding to the extent of the 

1 Eq. 470. security, but is no alienation of her 

(5) Ellison V. Elwin, 13 Sim. 309; interest as survivor beyond the amount 
Ashby V, Ashby, 1 Col. 553. of the mortgage debt (Id.) 

(c) Hntehings v. Smith, 9 Sina. 137. (/) Winter r. Easum, 2 De G., J. A 

(J) Michelmore r. Madge, 2 Gif, S. 272. 
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the mortgage debt into possession : the possession of the 
deeds, either by the husband or the depositee, not being 
(‘quivalcnt to, but only giving a right to obtain possession 
of the money (//). 

399. But the equitable interest for life of the wife in real 
or personal estate is subject to her equity to a settlement as 
against the trustee in bankruptcy of her husband (A) , 
iH^cause the trustee' stands in the place of the husl)and and 
takes subject to his liability to maintain his wife. This rule 
has also been applied against the mortgagee of the wifc?’s 
equitable absolute interest in a term of years (/), although 
the application of the doctrine under any circumstances to 
e(juitahle interests in land appears to be inconsistent with the 
rule formerly observed, viz., that such interests were not 
subject to the same eciuity as personalty, l)ecause of their 
analogy to legal estates (A). The wife’s equity, howxwer, has 
l)een held not to be enforceable against a mortgagee of the 
Imsband’s interest in the wife’s land, where she is seised of 
the inlicritance (/), nor against the assignee for value of her 
cipiitable life inteitist in real or personal estate, wdiether it be 
imined 'uite or reversionary, whei-e at the time of the assign - 

{g) Michdmore r. Mudge, supra. If Ilardwicke Rpeaks of Turner’s enw as 
tlie assignment be made under the law accepted law and the foundation <if 
of a foreign country, it will be treated, many authorities, 
in the absence of evidence as to the (f) Durham v. Crackles, 8 Jur., 
busbaud’s rights under that law, only N. S. 1174; see Neweubam v. JVm* 
as an assignment of the husband’s lierton, 17 L. J., N. 8., Ch. 99. In 
chance of survivorship, and a stop order Duncombe r. Greenacre, 28 Beav. 472; 
will be granted ouly during the hue- 29 id. 578; 7 Jur., N. S. 175, the wife 
band’s life. (Moreau v. Pulley, 1 l)e O. was entitled to money charged on land, 
& S. 14.'!.) and sexured by powers of entry, sale 

(A) Sturgis r. Champnoys, 5 M. & C. and mortgage; and which was aaoigiied 
97 ; Barnes v. Kobinsuu, 9 Jur., N. 8. by the husband for valuable considera* 
245. tioD. In a suit by the wife to hare the 

(i) Hanson v. Keating. 4 Hare, 1. charge raised, and for a settlement, an 
(k) See 4 Hare, 8; Sir K. Turner’s objection of the assignees to the pay- 
case, supra. It does not appear that ment of the fund into court by tlie 
Lord Hardwicke disapproved of this owner of the estate, on the ground that 
case, as Lord Ck>ttenham seems to have the wife would then become entitled to 
inferred (5 M. & €. 107) from the re> n settiement, was overruled ; and the 
port in 2 Atk. 421. In the report of fund having been paid in, the whole of 
Bates V. Dandy, 9 Rnss. 72, n., I/>rd It was afterwards settled. 
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mcnt the husband was willing and able to maintain her; and 
her equity cannot be revived by the husband’s subsequent 
refusal or neglect to do so (m). And it cannot be claimed 
out of the past income of such property as against a mort- 
gagee (w). 

The wife may enforce her right to a settlement as well in a 
suit by herself as by the person claiming under the assignment 
or insolvency ; and she is not deprived of it because she has 
the legal reversion, if an outstanding legal interest leaves her 
with a present right which is enforceable only in equity (o). 

It has been held(jf7) that a mortgage without fine by hus- 
band and wife of her real estate for a term was established 
aiter the death of the husband by her acts, amounting to a 
re-delivery of the deed, and therefore to a new grant; she 
having giveii up possession and directed the tenants to attoni 
to the mortgagee and accounted to him as such. But the 
mere payment of interest by the widow has been held (y) not 
to set up such a mortgage, because the term ceased absolutely 
at the husband’s death ; though it was said that by acceptance 
of rent, if any had been reserved, the mortgage would have 
stood. These decisions can hardly be regarded otherwise 
than as contradictor}^ The principle of the latter is affirmed 
by a modern case in which a joint security, which w^as in- 
effectual by reason of the imperfect exercise of a power of 
appointment, was held not to bind the wife, though for many 
yeara after her husband’s death she had paid interest upon 
it (r). The case of Goodright v. Straphan is suppoHed by 
Mr. Coventry {s), on the ground that the lease was voidable 
only and not void ; but this is contrary to the express judg- 
ment of Lord Mansfield and of the whole Court of King’s 
Bench. 


(w) Elliott V. CJordell, 6 Mad. 149; 
Stanton v. Hall, 2 E. & M. 176; Tidd 
V. Lister, 3 De G., M. & G. 867 ; 
Duffy's Trust, Re, 28 Beav. 386 ; Life 
Assofdntioii of Scotland v. Siddal, 3 
DeG.,E.& J.271. 

(«) Carr's Trusts, Re, 12 Eq. 609. 
(d) Barnes v. Robinson, 9 Jur., N. S. 


246; Newenham v. Pemberton, 17 L. J., 
N. S., Ch. 99. 

{p) Goodright d. Carter v. Straphan, 
Uoft, 763 ; 1 Dougl. 68, n.; Cowp. 201 . 

{q) Drybutter v, Bartholomew, 2 P. 
W. 127. 

(r) Blandy v. Kimber, 24 Beav. 148. 
(it) Pow. Mort., ed. 6, 721 a, n. (q). 
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A mortgage by Imsband and wife Avithout fine was held to 
bind licr after a joint answer by licr and her husband in a 
foreclosure suit, the joint answer being considered to be equal 
to a fine (/). 

400. Any property belonging to a married Avoman (married 
since the 9th August, 1870) for her sepamte use («) (which 
includes property so settled AA itliout power of anticipation (;r) ) 
is liable to satisfy her debts cont meted before inarrfage. 

401. As to Avomen jwcvioiisly married, — a married woman 
being entitled in eejuity to hold property for her separate use, 
may also contract debts to l)e paid out of it, either by a direct 
mortgage or charge uj)on the scjjanitt^ estate, or by a bond, pro» 
missory note, bill ol* exchange or AATitton promise to pay the 
debt or demand, though not referring to her se))arate estate ; 
be<‘aus<* by this means only the obligation can ho siitisfied (y). 
And if the interest assigned be only equitable, the subsequent 
accession of the legal interest by the death of the husbiuid Avill 
not defeat it, although the equitable sei)arate estate Avhich was 
tlie subject of the charge is at an end (r). Tlie pow(ir of con- 
tracting a debt upon the credit of the separate estate is treated 
as incident to the ownership of tlie estate (a), and is not, as was 
fonnerly thought, exercised by AA^ay of equitable appointment 
under the settlement (i). 

The written engagements of a married woman Avill also Iks 
covered by her testamentary charge of her debts on her 
estate (c). 

The separate estate of a married woman is liable to debts, 
contracted on licr verbal or genemi engagement, provided 
it appear that the engagement Avas made Avith reference to 

(t) Anon. Mos. 248. Kirkwall, 8 Mad. 387; Murray v. Bar- 

(if ) Married WomaiPs Property Act, Ice, 3 M. A K. 209 ; Greenongh v, 
1870, 33 & 34 Viet. c. 93, ss. 12, 13. Slierlock, 10 L. T., N. 8. 316. 

(x) Sanger v. Sanger, L. R., 11 Eq. (s) Maj<Hr v, Lansley, 2 R. A M. 

470. 355. 

(y) IltUmc V, Tenant, 1 Bro. C. C. (a) Owen r. Dickenson, Or. Sk Ph. 

15; Heatley v. Thomas, 15 Ves. 596; 48. 

Bullpin r. Clarke, 17 Yea 865; Field (5) Field r. Sowle, 4 Rnaa 112. 
e. Sowle, 4 Rosa 112 ; Stnart e. Lord (c) Owen r. Dickenson, inpra. 

M. VOL. I. T 
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and on the credit of the separate estate ; a fact which is to 
be judged of hy tlie court according to the circumstances of 
the case, and may be considered to be implied where the 
married woman is living apart from her husband (cZ). The 
mere transaction of business relating to the separate estate, 
for the husband and wife, does not make it liable to the 
costs (e). 

402. Wlierc a married woman has a general power of 
appointment by deed or wTithig, the corpus of the property, 
subject to her right of mortgage or silienation, is liable (/) to 
all such d()bts or engagements as are chargeable on her separate 
estate ; because as to the property subject to the power, she is a 
feme sole. 

Where the power can only be exercised by will, the exercise 
of it will not make the property liable to the debts of the 
married woman ; for neither by tlie power itself nor by the 
exercise of it does the property become her separate estate (^). 
Yet if she have been guilty of fraud in the contract, as by 
holding herself out as a single woman, the liability will 
attach (A). 

403. To create an effectual charge upon the separate 
estate of a married woman, the obligation must be made 
under such circumstances, that it can only be satisfied by 
resorting to her separate estate, or she must have shown 
a clear intention to bind her interest. Her mere concur- 
rence with her husband in a security, without any conti*act 
on her part., will not bind her separate estate if the terms 
of the deed are consistent with an intention that the husband’s 

(d) Tullott Armstrong, 4 Bcav. {/) Ilnlme v. Tenant, 1 Bro. C. C. 
819; Vaaghan i\ Vanderstegen, 2 Dr. 16; Field v, Sowlc, 4 Russ, 112; John- 
166; Johnson Gallagher, 7 Jar., son Gallagher; London Chartered 
N. S. 273 ; 3 De G., F. & J. 615, per Bank of Australia v. Lempriere, supra. 
Turner, L. J. ; Ijondon Clinrtercd Bank (g) V aughan r. V anderstegen, supra ; 

of Australia r. Lempriere, L. R., 4 F. Blachford v. Woolley, 9 Jur., N. S. 668; 
C. 672; see Owen v. Dickenson, and Hobday v. Peters, 28 Beav. 854; see 
Murray V. Barlee, supra. Hughes r. Wells, 9 Hare, 749; and 

(tf) Callow V, Howie, 1 De G. ^ S. Johnson v. Gallagher, supra. 

631. (^) Vaughan r. Vanderstegen, supra. 
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interest alone shall be bound (i) ; but if by mistake she should 
affect to appoint a larger interest than she has, tlio security will 
be good for her actual interest (A). And an assignment by her 
of {)roperty, to the income onl}^ of wliich she is entitled for her 
separate use, amounts to an assignnu*nt of her interest in the 
income (/). 

404. An absolute gilt to a married woman of real or 
personal estate producing income, may be qualified by a 
restraint sale or incumbrance or anticipation (w/); though 
where sei)arate (‘state is subjected to the appointmcMit of tlic 
woman, with restraint on anticipation, and in default of 
appointment it is given for her si‘panite use generally, the 
(ilause against anticipation aj)pUes only to the power, and 
not to the trust ; and under the latter the estate may he 
assigned (//). 

Of Securities upon the Property of Ltfants, 

406. Where in a suit for the payment of debts, to which the 
heir or devisee of the deceased debtor may bcj liable, a cxnirt of 
equity shall decree the estates liable to the debts, to b(i sold or 
mortgaged for satisfaction thereof, the court may direct mort- 
gages as well as sales to be made of the estates of the infant 
heir or devis<?e. And where hereditaments are devi»(jd in 
settlement by any person whose estate, shall be liable for the 
payment of his debts, and by such devise shall be vested in any 
person or persons for life, or other limited interest, with any re- 
mainder, limitation or gift over which may not be vested, or may 
be vested in some person or persons from whom a conveyance 
or assurance cannot be obiained, or by way of executoiy devise, 
the court by which any such decree for p*ayraent of debts shall 

be made may direct moiigagcs as well as sales of the heredita- 

• 

(i) Tallett v. Armstroug, 4 Bear. 1 Ph, 627 ; Ellis’g Tmsts, Re, L. R., 
819. 17Eq. 409. 

(ft) Wunwright v, Hardigty, 2 Bear. (a) Barrymore v. ElUe, S fiim, 1; 

363. recognized in Brown e. Bamford, 11 

(0 Croeby v. Church, 3 Bear. 485. Sim. 127; 1 Ph. 620; and Vanghan 
(m) Baggett r. Meux, 1 Col. 138; v, Vanderstegen, 2 Dr. 188. 



276 SKCUUITY UPON lunatics’ puopekty 

ments so devised in settlement; and may authorize them in cases 
where the tenant for life, or other person having a limited inte- 
rest, or the first executory devisee, is an infant. And the infant 
may be compelled to execute a conveyance. The surplus monies 
are declared to belong to the same persons who would have been 
owners of the hereditaments sold, if no sale or mortgage had 
been made (a). 

The acts do not authorize the court to extend the sum 
directed by the decree to be raised by mortgage for payment of 
the debts, for the purpose of repairing the property proj)osed to 
be mortgaged, though it was said to be impossible otherwise to 
raise the money on the estate (/>). 

406 . Where an infant has no other means of maintenance 
than the rents of real estate, which are insufficient, an order 
may also be made either in an action or on petition, that an 
allowance for maintenance shall be charged upon or ordered to 
be raised out of the corpus of the estate, or paid out of a fund 
in court representing the corpus (y). 


Of Securities upon the Property of Lunatics. 

407 . By the Lunatics’ Regulation Consolidation and Amend- 
ment Act (r), where it appears to the Lord Chancellor intrusted 
with the custody of lunatics (5) to be just and reasonable, or for 
the lunatic’s benefit, he may order that any estate or interest 
of the lunatic in land or stock, either in possession, reversion, 
remainder, contingency or expectancy, be sold or charged by 
way of mortgage, or otherwise disposed of as may seem to 
him most expedient, for the purpose of raising money to be 
applied, and may accordingly order that the money when 


(o) 11 Geo. 4 & 1 Will. 4, c. 47, 
88. 11, 12, as amended and explained 
by 2 & S Viet. c. 60. 

(p) Hill V, Maurice, 1 De G. & S. 
214. 

(^) Fentiman v. Fentiman, 18 Sim. 
171; Notiley e. Palmer, 11 Jar., N. S. 
068; and see Allen, Re, L. B., 8 G3i. 
417, n.; Howartb, Re, id. 416. 


(r) 16 & 17 Viet. c. 70, ss. 116—139. 
And see l^ie interpretation clause. Lu- 
nacy Regulation (Ireland) Act, 1871, 
s. 63. 

(s) This includes the Lords Justices 
of Appeal, and other judges intrusted 
with the care and commitment of the 
persons and estates of lunatics. (Judi- 
'Cature Act, 1876, s. 7.) 
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raised mtiy be applied, for or towards all or any of the purposes 
following, viz.; — 

1. The payment of the Innatie s debts or engagements; 

2. The discharge of any incumbrance on Jiis estates (0; 

3. The payment of any debt or expenditui'e incurred or 

made after inquisition, or authorized by tbe Lord 
Chaiieellor so intrusted, to Ik? incurred or made for the 
lunatic’s inaintciiance, or otherwise for bis benefit; 

4. The payment of, or provision for, the expenses of his 

future maintenance ; 

/>. Tlie payment of the costs of applying for, obtaining and 
executing tlie irKpiiry, and of opposing the same; 

6. The payment of the costs of any proceeding under or 

consequent on the inquisition, or ineun^ed under order 
of the Lord Chancellor so intrusted; and, 

7. Tlie jiaj'ineut of the costs of any such sale, mortgage, 

cliarge or other disposition, as is by the act authorized 
to be made. 

And the committee of the estate, in the name and on behalf 
of the lunatic, shall ex(T.ute and do all such conveyances, 
deeds, transfers and things relative to any such mortgage or 
cliarge, and for cirectnatiiig tlie provisions of the act, as the 
Lord Chancellor (in lunacy) shall order. And evcjrj" mortgage 
or other disposition made by virtue of the act is as valid as 
if the person in whose name or place, or on whose behalf* the 
same was made, had been of sound mind and had , made tlie 
same. 

On a disposition of the real estate of a married woman 
under this act, the Lord Chancellor cannot confer upon the 
committee a statutoiy^ power under which the legal estate will 
pass, so as to dispense with an acknowledgment under the 
Fines and Recoveries Act, But the conveyance by the corn- 
er) Where, in a partition suit, a con- hut an indorsement on the partition 
Tejance of the Innatic’s share iiad been deed of « declaration that the Umita- 
made to her in tail, vrithont providing tions were to be considered as subject 
for the costs which the decree had in equity to a prior charge, for the costa 
diret^d to be raised by mortgage, the originally ordered to be raised, was 
Lords Justices refused to authorize the authorized by Stuart, V.*C. (Bloomar, 
committee to raise them by mortgage; Be, 2 De G., F. & J. 15i.) 
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mittcc under the order will bind the estate in the hands of 
the heir, so as to compel him to give effect to it by a valid 
conveyance (u). 

408. Where a charge or mortgage is made under the act, 
upon an interest in contingency, reversion, remainder or ex- 
pectancy, for the expenses of future maintenance, the Lord 
Chancellor (in lunacy) may direct the same to be paid cither 
contingently, where the interest charged is contingent, or upon 
the happening of the event if the interest depend upon an 
event which must happen, and either in a gross sum or in 
annual or other periodical sums, and at such times, in such 
manner, and with or without interest, as he shall deem expe- 
dient ; and any charge made before, and which would have 
been valid if made after the passing of the act, is declared to 
be valid {x). 

409. Where it appears to the Lord Chancellor (in lunacy) 
to be for tlic lunatic’s benefit, lie may order that the whole or 
part of the monies expended, or to be expended under his 
order, for the permanent improvement, security or advantage 
of the land of the liinatic, or of any particular part thereof, 
shall with interest be a charge upon and be raiscable out of 
the lunatic’s estate and interest in the land, or such particular 
part thereof as aforesaid; but so that no right of sale or fore- 
closure during tlie lifetime of the lunatic be given or acquired 
under or by virtue of the charge, and the interest shall be 
kept down during the lunatic’s life out of the income of his 
general estate, so far as the same shall be sufficient to bear it; 
and the committee of the estate shall in the name and on behalf 
of the lunatic execute all such conveyances for effectuating this 
provision as the Lord Chancellor (in lunacy) shall order; and 
such charge may bo made either to some person advancing the 
money, ox if the money is paid out of the lunatic’s general 
property, to some person as a trustee for him, as part of his 
personal estate (y). 

(«) Stables, Be, 10 Jar., N. S. 245., (y) Sect. 118; Irish Act, s. 66 (1871). 

(a;) Sect 117; Irish Act, 8. 65 (1871;^ 
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410. Oil any monies being raised by mortgage, cliargc 
or other disposition of land, made in pursuance of any of the 
foregoing provisions, the person whose estate is sold, mort- 
gaged, charged or otherwise disposed of, and his heirs, next of 
kin, devisees, legatees, executors, administrators and assigns, 
shall have the like interest in the surjilus monies remaining, 
after the piiqioses for which the monies sliall liave been raised 
shall have been answered, as be or they ivoiild have liad in 
the estate if no sale, mortgage, charge or other disposition 
thereof liad been made; and the surplus monies shall be of 
the sjime nature and eharaetcr as the estate sold, mortgaged, 
charged or otherwise disjiosed of ; and the liOrd Chancellor 
(in lunacy) may make such orders, and direct such conviy- 
ances, deeds and things to be, and the same shall be, executed 
Sind done, as may be necessary for effectuating this provision 
and for the due apj)lication of the surplus monies (r). 

411. The Lunacy llegulation Act, 1862 (n), also provides, 
that for giving c‘ffect to any order made under the act for 
rendering the jiroperty of a person of unsound mind, not found 
so l)y imiuisiliun, available fiir his maintenance or lienofit, or 
for causing on his business, the Lord Chancellor (in lunacy) 
may order any land, stock or other property of such person as 
aforesaid, to be sold, charged by way of mortgage or otherwise 
disj)osed of, and a conveyance, transfer or oilier disposition 
thereof to be executed or made by any person on the lunatic's 
behalf ; and may order the jirm^ecds of any such sale, charge 
or other disposition, or the dividends or income of such land, 
stock or property, to be paid to any relative of sucli insane 
})erson, or to such other person as it may be considered proper 
to trust with the application thereof, to be applied by him to 
tlie maintenance or for the benefit of the insane person, or of 
him and his family, cither at the discretion of such relative 
or person, or in sucli manner and subject to such control and 
with or without such security for the application thereof, aa 
the Lord Chancellor (in lunacy) may direct ; and who for the 

(z) Sect 119; Irish Act,s. 67 (1671). (a) 26 A 26 Viet e. 66, 1 . 13. 
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purpose above mentioned shall have all the same powers with 
respect to the transfer, sale and disposition of and otherwise 
respecting the real and personal property of such person, as 
if he had been found lunatic by inquisition. 

And for extending the powers over the property of lunatics 
given by the act of 16 & 17 Viet. c. 70, s. 116 ( 407 ), where 
it appears to the Lord Chancellor (in lunacy) to be for the 
liinatic’s benefit, he may order any estate or interest of the 
lunatic in land or stock, cither in possession, reversion, re- 
mainder, contingency or expectancy, and either existing or 
which may exist at any future time, to stand charged with 
any monies advanced or to be advanced, or due or to become 
due to any person for or in respect of any of the purposes 
or matters mentioned in the said section, and cither with or 
without interest on such monies ; and he may also order any 
such estate and interest to be dealt with and disposed of as 
he shall consider expedient for any of the purposes aforesaid, 
or for securing any monies advanced or to be advanced for 
such purposes or any of them, and with or without interest 
for the same; and every charge and disposition made by or 
in pursuance of any such order, shall take effect subject only 
to any prior charge to which the estate or interest affected 
thereby may at the date of such order be subject (ft). 

Of Securities by Bankruptcy Trustees, 

412 . The trustee of a bankrupt may, with the sanction of 
the committee of inspection, mortgage or pledge any part of the 
property of the bankrupt for the puri)ose of raising money for 
the payment of his debts (c). 

Of Securities by Trustees and Executors, 

413 . Where by any will coming into operation after the 
13th day of August, 1859, the testator shall have charged 
his real estate or any spemfic portion thereof with the pay- 

(6) Sect 16; Irish Act, b. 64 (1871). c: 68, 8. 101 (1) (Bankruptcy (Ireland) 

(e) 32 & 33 Viet c. 71, s. 27 Q) Amendment Act, 1872). 

(Bankrnptcy Act, 1869); 35 A 36 Vwt 
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merit of liis debts, or of any legacy or otlier specific sum of 
money, and shall have devised the estate so charged to any 
trustee or trustees for the whole of his estate or interest tlierein, 
and shall not have made any express provision for the raising 
of such dcl)t, legacy or sum of money out of such estate, it 
shall be lawful for the said devisee or devisees in trust (rf), and 
for every jierson in whom the devised estate shall be vested 
by survivorship, descent or devise, or who may be appointed 
under any power in the will, or by the Court, to succeed to 
the trusteeship vested in such devisee or devisees in tmst, and 
notwithstanding any trusts actually declared by the testator 
to raise such debts, legacy or money by a sale or mortgage of 
the said hereditaments or any part thereof, or partly in one 
mode and psirtly in the other, and in case of mortgage, 
reserving such rate of interest and fixing such period or 
jsu’iods of r(*|>aymcnt as the person or persons executing 
the same shall iliink proper. 

414 . If any (e) testator, wlio shall Iiave created such a 
charge as is described in sect. 14, shall not have devised the 
hereditaments charged so that his whole estate and interest 
thercii: shall iKicomc vested in any trustee* or trustees, the 
executor or executors for the time Ixang named in such will, 
or ill whom the executorship shall for the time being lie 
vested, shall htive the same or tJie like power of raising the 
said monies as is vested l>y the. act in the devisee or devisees 
in trust. But any sale or mortgage under the act shall 
operate only on the estate and interest, whether legal or 
equitable, of the testator ; and sliall not render it umiecessary 
to get in any outstanding subsisting legal estate. 

416 . Purchasers (/) or mortgagees shall not be bound to 
inquire whether the powers conferred by any of the above 
provisions shall have lieen duly and correctly exercised by the 
person or persons acting in virtue thereof. Nor (^) shall the 

(//) 22 & 23 Viet. c. 35, «. 14, 15. {/) Sect. 17. 

(f) Sect. 16. Or) Sect la. 
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said provisions pngudicc or affect any sale or mortgage made 
in pursuance of any will coming into operation before the 
passing of the act, but the validity of any such sale or mort- 
gage shall be ascertained and determined as if the act had not 
passed. The powers do not apply to a devise to any person 
or persons in fee or in tail, or for the testator’s whole estate 
and interest charged with debts or legacies, and do not aff’ect 
the power of any such devisee or devisees to sell or moi*tgagc 
as he or they might have done before the passing of the act. 

416 . Independently of this act, where real estate is charged 
with payments, the mode of raising which is not prescribed, 
the executor or the devisee, when the estate is devised subject 
to the charge, may raise them by way of mortgage or of sale in 
exercise of the implied power which arises by force of the 
charge (A) ; but not so as to give the mortgagee a right to 
prove as a creditor against the estate («). If the estate be 
charged generally with the payment of debts, or of debts and 
legacies, the charge amounts to a declaration that the persons 
responsible for payment of the debts arc intrusted with tlie 
receipt and application of the money, and the mortgagee is free 
from obligation although there w'cre no debts, or they were 
discharged at the time of the mortgage (A) : the presumption 
being that the money is raised for the payment of the debts ; 
and this presumption is not displaced merely by the circum- 
stance that the executor and devisee of the estates charged has 


(/i) Ball V, Harris, 4 M. & C. 264; 
Eland v. Eland, id. 420; Stroughill v, 
Anstcy, 1 Do G., M, & G, 635 ; Bids- 
forth V. Armstead, 2 K. & J. 383; 
Oorser r, Cartwright, L. 11., 8 Ch. 971. 
As to the cases in which the implied 
power arises, id.; and Storey v, Walsh, 
18 Beav. 659; Wrigley v, Sykes, 21 
Beav, 337; Colyer ]^Dch, 6 H. L. C. 
922; Hodkinson v, Quinn, IJ. & H. 303. 
See observations upon Doe d, Jonot 
V, Hughes (6 Exch. 223), in Robinson 
r. Lowater, 17 Bear. 601. A decree 
for sale under an implied power to sell, 
for payment of debts, can only be ob- 


tained in a creditor's suit. (Bolton v, 
Stannard, 27 L. J., N. S., Ch. 846.) 

(i) Earhall r. Farball, L. K., 7 Ch. 
123. 

(k) Per Lord St. Leonards in Stroug- 
hill r. Anstcy, commenting upon John- 
son V, Kennett, 6 Sim. 884; 3 M. & K. 
624; Pago v. Adam, 4 Beav. 269; 
Porbes r. Peacock, 11 Sim. 162; I Ph. 
717; 11 M. & W. 6.39; Robinson v. 
Lowater, 17 Beav. 692; 6 De G., M. & 
G. 272; 18 Jnr. 321, 363; Bolton v. 
Stannard, 4 Jur., N. S. 576 ; see Cook 
V. Dawson, 29 Bear. 123; 3 De G., F. 
& J. 127. 
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included in the security, property which formed no jiart of tlic 
testator’s estate (/). 


417. The mortgagee, making the advance bon& fide under 
the belief that the money would be properly applied and 
without notice of an intended improper application, is justified 
in taking the word of tlic executor or trustee as to the necessity 
for raising it, wlicrc there arc no circumstances which may 
create a reasonable doubt as to the motive or objects for doing 
so {nt) (960). But where money is proposed to be raised after 
a considerable lapse of time, and without apparent r(»ason, the 
mortgagee is bound to make proper inquiry («). A mortgage 
made by a ti‘ustee, under colour of a charge, seventeen years 
after the dealli of tbe testatrix, and under circumstances which 
showed that the ]>ayinent of her debts could not have been the 
whole ol)j(‘Ct, was set aside as against the transferee. But a 
Side made twtMity-scvon veal’s from the death, wdicrc there were 
no such circumstances, has been supported (r>). 

418. Tlic simjile contract debts of deceased debtors liecomo 
by tlic cflect of the statute (/#), which makcvS the land assets for 
tlie pijyment of such debts, a general charge upon the land ; 
and a purcliascr from the heir or devisee, without notice that 
the sale is made for the purjiosc of defeating creditors, may 
assume that it is required for the due administration of the 


( /) Bfirrow r. Griffilli, 1 1 J nr., N. S. 6. 
( 7/0 HarMand r. Mnrrell, 27 Bear, 
201; Farhall v. Kurhall, L. U., 7 
280. The cxcciilor may bomm* from 
a building s()ciety, BotwitliMtandiDg the 
nature of the conscc^ueut arrange ments. 
(Crnikshank f. Duffin, L. R., 13 Eq. 
555.) 

(a) Stroughill v. Anstcy, supra; see 
Colycr tr. Finch, supra, 

(u) Burt V. Trueman, 6 Jur., N, 9. 
721; 20 L. J., N.S.. Ch. 902; Sabin r. 
Heape, 27 Bear. 653. Where a bill 
was filed by creditors, alleging only 
that the deiisees in tmst of real estates 


charged ndlh debts had moiigagecl as 
bunericial owners, and that the money 
was not a})plicd in payment of debts, a 
demurrer by tbe mortgagees was otcr- 
ruM Bnt Turner, L. J,, dissented, 
on the ground that notice of the in* 
tended application of the money was 
not sufficiently imputed to tbe mort- 
gagees by the bill, and that doubt 
ought not to l>e thrown upon the rights 
of each deriseti to deal with their 
testator's elites. (Collingwood v. 
Russell, 10 Jur., N. 8. 1062.) 
(jy)8&4Will. 4,c.l04. 
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estate, and is not l)Ound to sec to the application of the pur- 
chase-money (y). 

419 . Where there is an express direction to raise the charge, 
if the trusts of the will require that a gross sum should be 
raised, it may be raised out of the estate itself, although the 
rents and profits be the only specified fund (r) ; and upon this 
principle fines for the renewal of leases for lives, and upon 
taking admittance to copyholds, may be so raised {s). Where 
there is a power to raise fines out of annual rents and profits, 
with power to mortgage, in case the necessary sums shall not 
be provided in that manner, the fines Avill be payable out of 
the income, if it be sufficient (t). But where the power is 
simply to raise the fines out of the rents, or by mortgage, if 
the trustees refuse to exercise their discretion as to the mode 
of raising the money, the court, in pursuance of its general 
principles, will so raise it as to throw the burthen upon the 
parties in proportion to their interests in the property charged, 
although it seems the trustees, in the exercise of their power, 
might have made a different disposition (m). 

420 . Trustees are also authorized by statute (a,), in case 
any money shall be required for the purpose of paying for 
equality of exchange, or for the renewal of any lease autliorized 
by the act, if they shall not have in their hands in trust for the 
persons beneficially interested in the lands to be taken in ex- 
change, or of which the lease is to be renewed, sufficient money 
for the purposes aforesaid, to raise the same by mortgage of the 
hereditaments to be received in exchange or contained in the 
renewed lease, or of any other hereditaments subject to the uses 
or trusts subsisting in the hereditaments taken in exchange, or 
comprised in the renewed lease, with the same powers of con- 

(ff) Kinderlcy v. Jervis, 22 Beav. 1. & K. 97 ; see Garmstono i>. Gaunt, 9 

(r) Per Lord Eldon in Bootle v. Jnr. 78. 

Blundell, 1 Mer. 288. ^ (t) Sollcy v. Wood, 29 Beav. 482. 

(0 Allan V, Backhouse, 2 V. & B. (u) Jones v. Jones, 5 Hare, 440 ; 

65; Joe. 631; Flayters v, Abbott, 2 M. Ainslie v, Ilarcourt, 28 Beav. 313. 

(ar) 23 & 24 Viet. c. 145, s. 9. 
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veyance or assurance as are contained in the act with reference 
to a conveyance on sale ; and no mortgagee advancing money 
on a mortgage purporting to be made under the power, shall be 
bound to see that such money is wanted, or that no more is 
raised than is wanted for the purposes aforesaid. 


421. A power for trustees to mortgage is also sometimes 
implied in a power to sell (y), viz., where to satisfy the terms, 
or the proposed object of the power — as for instance, to raise a 
particular charge, subject to which the estate is devised — it is 
not necessary to make an absolute conversion. But a mortgage 
cannot be made under an absolute trust for sale, with power to 
buy in and resell, as may appear most beneficial (z)^ And if the 
raising of a charge by sale be forbidden, the prohibition extends 
also to the raising it by mortgage, which may cause the loss of 
the estate by sale or foreclosure (a). 


422. Trustees who are empowered to raise money by mort- 
gage for the payment of debts and legacies may raise it without 
first obtaining a decree (A); and a mortgage may be made where 
a term has been created for raising money out of rents and 
profits, or where there is a mere declaration tliat the estate is 
charged with payment of the money, though the trustees be 
directed to enter and receive it out of the rents (c) ; and not- 
withstanding the existence of a legal right to recover by entry 
or distress the arrears of an annuity or rent charged upon land, 
they may be directed to be raised by sale or mortgage where 
the estate and the burden of the charges are both in the same 
hand (rf). 


{y) Mills V, Banks, 3 P. W. Oj Ilal- 
denby t\ Spofforth, 1 JJeav. 390; Strong- 
hill V, Anstey, 1 De G., M. & G. 635; 
Page V, Cooper, 16 Bcav. 396; Earl of 
Orford v, Albemarle, 17 L. J., N. S., 
Ch. 396. 

(«) Devaynes v, Robinson, 24 Bear. 
86; 3 Jnr.,N. S. 1143. 

(a) Bennett v, Wyndham, 28 Bear. 
621; 3 Jur.jN. S. 707, 1143. 


(5) Earl of Bath v. Earl of Bradford, 
2Ves.687. 

(c) Conntess of Shrewsbury v. Earl 
of Shrewsbury, 1 Ves., jun. 227; Green 
V, Belcher, 1 Atk. 606. 

(d) Cupit V. Jaduon, 18 Prire, 721 ; 
M*Cld. 495; Philipps v, Philipps, 8 
Bear. 198; White James, 26 id. 191; 
Horton v. Hall, L. B., 17 Eq. 437; 
Taylor v, Taylor, id. 824 ; Hall 
Hurt, 2 J. & U. 76. 
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483. Where the person who creates the security creates it 
under a trust or power, the question may arise whether, without 
special authority, he can insert in it a power of sale. It appears 
now to 1)6 settled that a personal representative mortgaging the 
leasehold of his testator or intestate (^), or a trustee with power 
to raise money by sale or mortgage of real or leasehold property, 
or by mortgage of chattel property, which from its nature can 
be dealt with only by bill of sale, or some kindred form of secu- 
rity, may add to the mortgage a power of sale (/), though it is 
not a breach of trust to omit to do so {g). Where there Avas a 
mere power to trustees to mortgage real estate, it was held that 
they could not give a power of sale ; because a power to mort- 
gage does not in general include a power to sell, and the donee 
of a power cannot confer a right which he docs not possess (A). 
But in a case which appears to have related to real estate, an 
opinion was expressed by Lord Romilly, M. R., that the power 
to mortgage carries a right to insert all proper remedies inclu- 
ding a power of sale, unless expressly excluded, on the ground 
of expediency, because the loan can be so raised on better terms ; 
and that the power ought therefore to be inserted in mortgages 
by trustees. The like opinion was given in another case in words 
which appear to be generally applicable {i). Upon this prin- 
ciple authority has been given to insert the power in a mortgage 
of infiints’ real estate for the payment of debt and costs (A). 

If property be bought subject to an agreement under which 
the vendor is bound to mortgage it to a third person, and after- 
wards the mortgage be made with a power of sale, the power 
will be good against the purchaser from the mortgagor, and he 


(e) Saunders Richards, 2 Col. 568; 
Cruikshank v. Duffin, L. R., 13 £q. 
556. 

(/) Russell r. Plaice, Beav. 21; 
18 Jur. 254; Bridges t\ Longman, 24 
Bear. 27; Clarke v. Panopticon, 3 Jur., 
N. S. 178; 4 Dr. 26. 

(p) Farrar v, Barraclough, 2 Sm. & 
G. 231. And a solicitor is not liable 
for negligence if he omit to take it. 
(Bailey v. Abraham, 14 L. T. 219.) 

(4) Clarke e. Panopticon, supra; see 


Drake v, Whitmore, 5 De G. & S. 
619. 

(i) See Bridges v, Longman, supra; 
but the settlement contained a power to 
sell. Cook V. Dawson, 29 Beav. 128; 
7 Jar., N. S. 130. And that in the case 
of an executor the objection arising 
from the delegation of a power does 
not apply. (See Earl Vane v. Rigden, 
L. R., 6 Ch. 663.) 

(A) Selby e. CJooling, 23 Bear. 418; 
Drake v, Aveiy, cited there. 



TO MORTGAGE TRUST ESTATES. 


287 


will be declared to be a trustee of the legal estate for the pur- 
chaser from the mortgagee under the power (/). 

Where a conveyance, absolute in form, is ordered to stand 
only as a security for the sum found due, a power of sale is not 
considered to be imported into it (m). 

424. The power which is vested in an executor or adminis- 
trator, by virtue of his office, of raising money by sale of the 
leasehold and other personalty of the testator, for the purposes 
of the trust, also enables him to raise money by mortgage or 
pledge of the personalty, even though it be specifically be- 
queathed ; and unless the transaction affords intrinsic evidence 
that the executor is not acting fairly in the execution of his duty 
(as where the consideration is the payment of a debt personally 
due from the executor to the mortgagee, or the latter has notice 
that it is borrowed in breach of trust for an intended misappli- 
cation) the mortgagee has a right to infer that the executor is 
so acting, and is not bound to inquire as to debts and legacies (n). 
The power of the executor in this respect corresponds with the 
power which arises to a trustee, where there is a charjge of debts 
and legacies upon real estate (416). And it is not affected by 
a mere administration decree, if no receiver have been appointed 
nor any injunction granted to restrain him from dealing with 
the assets, notwithstanding the doctrine of lis pendens {o) {184k). 

426. A cliarge of debts upon real estate, contained in a will 
which also directs the executors to carry on the testator’s busi- 
ness, does not authorize them to mortgage the real estate, which 
was not employed at his death in the business, for the payment 
of debts incurred in carrying it on imder the will {p). 

(Z) Leigh V, Lloyd, 35 Beav. 466; Jur. 264; see Taylor f?. Hawkins, 8 
34 L. J., Ch. 646; 2 l)e G., J. & S. Ves. 209; Haynes v, Forshaw, 17 Jhr. 
330. f 14 Hare, 93 ; Braithwaite v, 

(m) Pearson v, Benson, 28 Bear. Britain, 1 Keen, 206; Collinson v. Lis* 
598. ter, 20 Beay. 366 ; 7 De G., M. & G. 

(a) Mead v. Lord Orrerj^ 3 Atk. 634; I)oe d, Woodhead v. Fallows, 2 
236; Ewer Corbet, 2 P. W. 148; C. & J. 481. ^ 

M*Leod V, Drommond, 17 Vos. 163; {o) Berry v. Gibbons, L. R., 8 Ob« 

Keane v, Robarts, 4 Mail. 882; Wat- 747. 

kins t>. Cheek, 2 Sim. & St. 199; (j?) M*Heillie e* Acton, 17 Jur, 

Russell V. Plaice, 18 Beav. 21 ; 18 1041; 4 De G., M. & G. 744. 
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426. Trustees who have power to raise a certain sum by 
mortgage for the benefit of certain persons, have an implied 
power to raise the incidental costs by mortgage of the same 
property (y). 

427. Money properly expended by a tenant for life for the 
benefit of the inheritance of the settled estate, may under 
special circumstances be charged upon the estate. Such may be 
the expenses of substantial repairs to, or completing, or even 
(in a case of necessity) of rebuilding, the mansion house (r). 


(^) Armstrong v. Armstrong, L. R., 
18 Eq. 641. 

(r) Hibbert t*. Cooke, 1 Sim. & S. 
552; and Graves v. Graves, cited there; 
Frith V. Cameron, L. R., 12 Eq. 159. 
In llcnt V, Dent, tbo expenses of com- 
pleting the house were sought to be 
repaid out of the personalty, but would 
probably have been charged on the 
estate, if necessary. (30 Beav. 363; 
81 L. J., Ch. 436.) 

The rules as to the investment of 
trust money upon mortgage belong 
rather to the law of trusts than of 
mortgages ; hut it may be convenient 
to state them hero shortly. 

Trustees, executors or administrators, 
where not expressly forbidden to do so, 
mdy now idvest trust funds upon real 
security in any part of the United King- 
dom, without being liable for breach 
of tmst, provided the investment be in 
other respects reasonable and proper 
(22 A 23iyict. c. 36, s. 32, made retro- 
spective by 23 & 24 Viet. c. 38, s. 12); 
and trustees who are empowered to 
invest upon mortgage of land in ** Eng- 
land, Wales or Great Britain,’* may 
also, m^less expressly forbidden to do 
so, invest upon land in Ireland (4 & 5 
Will. 4, c. 29), the securities being 
enforceable by courts of equity in 
England. And, where authorized to 
invest m the mortgages or bonds of a 
railway or other company, may, unless 
expressly forbidden, invest in the de- 
benture stock, by 'means of which sqph 


company is empowered to raise the 
money which it may raise on mortgage 
or bond. (The Debenture Stock Act, 
1871, 34 Viet. c. 27.) But the Court 
of Chancery, although not holding a 
trustee liable for breach of trust, who 
either under statutory or other power 
has made such an investment with duo 
precaution, will not, except under spe- 
cial circumstances, authorize the invest- 
ment upon real security of the money 
of infants (Norbury v. Norbury, 4 Mad. 
191; Ridgways, Re, 1 Hog. 300), or of 
lunatics; except under special circum- 
stances; as where the lunatic has an 
interest in the property, and it will be 
beneficial to relieve the family estate. 
(Cathorpe, Exp., 1 Cox, 182 ; Ellice, 
Exp., Jac. 234 ; Johnson, Exp., 1 Mol. 
128.) The same rule is applied gene- 
rally to trust funds under the control 
of the court. (See Baud v. Fardell, 

7 De G., M. & G. 633.) It seems that 
notwithstanding the statutory power 
the court will not advise trustees to lay 
out money upon mortgage of land in 
Scotland (Miles, Re, 27 Beav. 679), nor 
accede to an Irish mortgage under the 
act of 4 A 5 Will. 4. (Stuart v, Stuart, 

8 Beav. 430.) 

By 33 & 84 Viet. c. 34, s. 1, all 
corporations and trustees in the united 
kingdom, holding monies in tmst for 
any public or charitable purpose, may 
jnvest such monies on any real security 
(which includes legal and equitable 
mortgages and charges upon lands or 
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Of Securities by Agents — Factors^ 

428. An implied power to mortgage or pledge is sometimes 
vested in persons as agents over property of which they have 
only a temporary control without any right of properly. As a 
general rule, the control which an agent has over his principal’s 
^^roperty does not authorize him to pledge it. It is tifierefore 
laid down {s) that a solicitor cannot without Authority, express 
or to be implied from strong circumstances, either pledge his 
client’s deeds or do anytliing to prejudice his estate or interest 
under them. Exceptions to the general rule have arisen from 
necessity, and by the custom of trade, and have in some eases 
been authorized and regulated by statutes. One notable excep- 
tion, founded upon necessity only, is the power to hypotliecate 
the ship which is vested in the master, and this lias already been 
considered under the head of bottomry, which is the only form 
in which the power can be exercised (117) ; the master being 
unable, without special authority, to mortgage or pledge the 


hereditaments of any tenure or upon 
any estate or interest therein, or any 
charge or incumbrance thereon) autho- 
rized by, or consistent with, the trusts 
on which such monies are hold, without 
being deemed thereby to have acquired 
or become possessed of land within the 
meaning of the mortmain laws; or of 
any prohibition or restraint against the 
holding of land in any charter or act 
of parliament ; and no contract for or 
conveyance of any interest in land, 
made bona fide for the purpose only of 
such security, shall be deemed void, by 
reason of non-compliance with 9 Geo. 2, 
c. 36 (866). 

A mortgage within a power by which 
trustees are authorised to invest upon 
mortgage, ought it seems to bd* one 
under which they will have a remedy 
by ejectment; they are not justified in 
t^ing a second mortgage. (See Norris 
Wright, 14 Bear. 291 ; Drosier e. 
Brereton, 15 id. 221; Mortimoie v. 
Hortimore, 4 De Q. & J. 472.) And 
they must be careful that the security 
of sufficient value ; in which respect 
M. VOL. I. . 


it is understood that they will neglect 
their duty if they lend more than two- 
thirds of the value of freehold agricul- 
tural land, or one-half oL the value of 
freehold houses; and oven this it seems 
is too large a proportion if the property 
be^sed for trade purposes. (Stickney 
V. SeweU, 1 M. & C. 8 ; M*Leod v, 
Annesley, 16 Bcav. 600; Farrar v. 
Barraclough, 2 Sm. & G. 284; Fhillip- 
Bon V, Gatty, 7 Haro, 616 ; Stretton v. 
Ashmall, 8 Ur. 9.) If the property 
consist of renewable leaseholds, subject 
to a hoayy rent, although itimay be 
treated as freehold, yet as the rent 
must be paid whatever the variation 
in the value of the property, the ad- 
Tonco ought not to be on a higher 
scfle than upon freehold houses. 
(M*Lood V. Annesley, supra.) In the 
case of ground rents, the court does not 
look only at the rentl, but also at the 
buildings which are liable for the pay- 
ment of them. (Vickery V. Evans, 10 
Jut., N. S. 80.) 

(#) Bcr Torher, L. J., in Cory e. 
Eyrp, 1 De.G., J..' U S. 168. 

U 
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freight of the ship or cargo in any other way, or to direct pay- 
ment of the freight to any other person than the ship-owner (^). 
Some other exceptions to the general rule will now be examined* 

429. Before the passing of certain acts of parliament known 
as the Factors Acts, the law was that although a consignee, 
factor or other a^nt, intrusted with the possession of goods for 
the purpose of sale, might, to the extent and wdth notice of his 
own lien, give security by delivering them to another to hold for 
him in his name and as a continuance of his own possession (?/) ; 
yet a tortious pledge by the factor was of no avail against the 
true owner of tlie goods : upon the principle that he who gives 
credit to another must be vigilant in ascertaining his debtor’s 
right to pledge (v). The owner, therefore, upon tender of what 
was due to the factor could recover the proceeds of the sale of 
the goods from the pawnee, without regard (ar) to the advances 
made by the latter to the factor ; and the delivery of the goods 
or bill of lading by the broker for the purpose of sale, to a tliird 
person, who made advances in anticipation of the sale, was 
treated as a pledging of the goods ; though the possession so 
given, being in accordance with the object of the original con- 
signor, was legal (y). Nor was an authority to pledge considered 
to be implied (z) by a direction to the factor to deal with the 
goods at his discretion ; or by reason that the principal drew 
against the factor, or requested him to make remittances in 
anticipation of the sales : nor was it given by a direct autho- 
rity to sell, assign and transfer (a), 

430. The first of the Factors Acts (6) legalized pledges by 
consignees of goods, or the bills of lading thereof, but limited 
the interest of the pledgee to the amount of that possessed by 
the pledgor at the time of the deposit or pledge. It also gave 

(t) Sir Henry Webb, 13 Jar. 339 ; Kuckein v, Wilson, 4 B. & Al. 443; 

Reynolds v. Jex, 7 B. & S. 86. Martini v. Coles, 1 M, & 8. 140. 

(u) M'Ck)mbie v, Davies, 7 East, 6. (z) Graham v. Dyster, 6 M. & S. 1; 

(v) Paterson v, Tash, Str. 1178; 2 Stark. 21; Qneiroz v. Trueman, 

Qneiroz v, Trueman, 3 B. & C. 342. supra. 

(or} Daubigny Duval, 6 T. R. 604. (a) De Bonchont v. Goldsmid, .6 

(y) Rewsom v, Thornton, 6 East, 17 ; Ves. 210. 

(b) 4 Geo. 4, c. 83, s. 2. 
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express power (c) to tlie owner of the goods to recover them 
from the factor or liis assignees in bankruptcy befdre tlie 
pledge; and to recover them after die ple(fge from an^ person, 
on repayment of the money or restoration of the negotiable 
security, or its value, for which such person might have a lien ; 
and also to recover the balance of the proceeds of sale after 
deducting the sum advanced. And in case of the bankruptcy 
of the factor, it was declared that the debt due from the owner 
of the goods pledged, to the bankrupt’s estate, should be con- 
sidered as discharged pro tanto. 

431. By another act (rf), persons intrusted with and in 
possession of bills of lading and other specified documents of 
title to goods, were to be considered as the true owners of the 
goods described in the documents, so far as to give validity to 
any contract or agreement by them for the sale or disposition 
of such goods, or the deposit or pledge thereof (r.*) as security 
for money or negotiable securities advanced on the fiiith of 
the documents by any person not having notice that the 
pledgor w^as not the actual and bona fide owner. But 
where (jf ) the security was taken for an- antecedent debt, or 
where, under the permission given by the act, it was taken 
Avith notice that the pledgor was but a factor or agent, no 
further right could be acquired than was possessed by the 
pledgor at the date of the pledge. This, like the former act, 
provided (//) for the recovery of the goods by the owner both 
before and after the pledge, and of the balance of the proceeds 
of sale, and for the discharge pro tanto of the debt to tlie 
factor’s estate in the event of his bankruptcy. And it de- 
clared (A) the pledge of goods or documents by the factor, 
and the appropriation of the consideration to his own use, 
in violation of good faith and with intent to defraud, to be 
a misdemeanor. But it provided, that there should be no 
prosecution where the pledge was not for a greater sum than 

(e) Sect. 3. (/) 6 Geo. 4, c. 94, ss. 3, 5. 

(d) 6 Geo. 4, c. 94, s. 2. (g) Sect. 6. 

(e) See Taylor Kyiner, 3 B. & (70 Sects. 7, 8. 

Ad. 320, 

U2 . 
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at the time of the pledge was due to the principal; and the 
acceptance of bills drawn by or on account of the principal, 
was not to constitute a debt from the principal so as to excuse 
the pledge, unless the bills were paid when they became due. 

432 . It will be observed, that this statute only applied to 
documents of title to goods, not to the goods themselves, and 
to pledges of such documents only as ihe owner had intnisted 
to the factor, not to those created by the factor himself ; 
such as wharfingers’ receipts and dock warrants obtained by 
the factor in his own name, upon landing goods consigned to 
him for sale (?). It also gave validity (A) to sales by known 
agents, made in the usual course of business, and without 
notice that the agent had no authority to sell. And by a 
third act (/), which recited an intention to put pledges by 
agents upon the same footing as such sales, it was declared 
that any agent who should thereafter be intrusted with the 
possession of goods (w), or of the documents of title to goods, 
should be taken to be the owner so far as to give validity to 
any bon& fide contract by way of pledge, lien or security, as 
well for original as for further advances ; and that such security 
should be binding on owners, though the person claiming the 
pledge or lien might have had notice of the agency. The 
agent must be intrusted at the time of the pledge. If at that 
time his authority was revoked, so that he is a wrongdoer, the 
pledge is not protected (w). 

433 . The statute of 6 Geo. 4 did not apply where the 
pledgor obtained the goods in his own right as a purchaser (o), 
or not in the character of a factor; as, for instance, in the 
character of a wharfinger (/?), as distinguished from that of a 
person who carries on the business of buying and selling 

(i) Close Holmes, 2 Moo.^& R. Exch. 175.) 

22. ' (w) Euentes v. Montis, L. R., 8 C. P. 

(A) 6 Geo. 4, c. 94, s. 4. 2C8; 4 id. 03. 

(l) 5 & 6 Viet. c. 89, s. 1. (o) Jenkins v. TJsborne, 7 Man. & G. 

(m) The word ** goods” does not 678; 8Sc. N. R. 505. 

include certificates of railway stock. ( 2 O Monk r. Whittenhury, 2 B. & 
(Freeman v, Appleyard, 82 L. J., N. S., Ad. 484. 
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goods on account of others (y). Under the statute of Victoria, 
it is sufficient If the person intrusted be employed to sell the 
goods as an agent, in the manner in which sales of such goods 
arc commonly carried on, although such be not his ordinary 
employment (r). But the transaction is not protected if 
the goods were received in another character than that of 
factor, and not for sale, although that business may also 
have been carried on by tlie pledgor, (s ) ; and both statutes, 
notwithstanding the generality of the ’statute of Victoria, as 
to agency, relate only to mercantile transactions, and do not 
enable a servant intrusted with chattels to effect a good security 
upon them, or otherwise apply to the relation of master and 
servant (/). Contracts for pledge, lien or security, in con- 
sidcnition of delivery or transfer to the agent of any other 
goods or documents of title or negotiable security, upon which 
the pcirson delivering them up had then a valid and available 
lien or security for a previous advance by virtue of a bontl. 
fide contract wnth such agent, arc contracts within the meaning 
of the a(jt of Victoria, and as valid as if the consideration had 
been for a present bona fide advance of money (u): provided 
that the lien acquired upon the goods or documents deposited 
in exchange does not exceed the value at the time of the 
property delivered up and exchanged. 

It seems that, under the statute of Victoria, the person in 
possession is deemed to be Intnjsted w'ithin the meaning of the 
acts, in default of evidence to the contrary {x). 

Under the act of Geo. 4, a factor, who had already made a 
pledge for an advance, could not withdi'aw it and substitute the 
warrant of his principal ; because, there being no advance on 
the faith of the waiTant, the exchange of other warrants, on the 
security of which an advance had b(^cn previously made, was 
considered to be tortious (y). 

(^) Baines v. Swainson, 32 L. J., 191; Lamb r. Attenborough, 8 Jur., 

N. S., Q. B, 281; 4 B. & S. 270. N. S. 280; 1 B. & S. 831. 

(r) llcyman r. Flewker, 13 C, B., («) 6 & 6 Viet. c. 39, s. 2. 

N. S. 619; 9 Jnr., N. S. 896. («) Per Blackburn, J., Cole 

(«) Cole t*. North Western Bank, North Western Bank, supra. 

L. R.. 9 C. P. 470; 10 id. 854. (y) Bonzi v. Stewart, 4 Man. & G.' 

it) Wood V. Roweliffe, 6 Hare, 183, 296; 6 Sc. N. R. 1. 
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434. It seems that where one has made a pledge on the 
guarantee of another for payment of a debt, and the guarantor 
afterwards becomes intrusted with goods within tlic meaning 
of the act of Victoria, he can substitute those goods in lieu of 
the original pledge of the person for whom he was guaran- 
tor (z). A guarantee by an agent is equivalent to a contract 
within tifie meaning of the act, and the fact that the goods 
delivered in exchange were not the goods of or delivered by 
the original pledgor does not take the case out of the 
statute. 

436. Under the act of Victoria (a), the pledge must be for 
an actual advance, and is not protected if the object be to take 
up a bill given to secure an antecedent debt (i). The statute 
only protects loans, advances and exchanges made bona fide 
by the person who contracts with the agent and without notice 
that the agent has no authority to contract, or is acting mala 
fide against the owner. If there be no such notice the prin- 
cipal, who has intrusted the agent with documents which 
enabled him to deal with them or the goods fraudulently, will be 
bound (c). And the circumstances, a knowledge of which wall 
constitute notice of want of authority or mala fides, must bo 
such that the fact would be inferred by a reasonable man of 
business, who has applied liis understanding to the matter fr/). 
But mere suspicion will not affect the transaction. The 
question of mala fides is for the jur)^ and the facts of want of 
good faith, of w^ant of authority and of notice, should be found 
by them categorically (e). 

436. Notice that the factor holds the goods for sale, is not 
notice of mala fides in tlie pledge under this statute, unless 
there was notice that he was prohibited from pledging; nor 

( 2 ) Sheppard v. Union Bank of Lon- App. 113. 
don, 8 Jur., N. S. 2G6 ; 7 H. & N. 6G1. (d) Navulshawv.Brownrigg,2DeG., 

(a) 6 & 6 Viet. c. 39, b. 3. M. & G. 441; Gobind Chunder Sein v. 

{h) Macnee v, Gorst, L. R., 4 Eq, Ryan, 9 Moo., Ind. App. 140; 8 Jur., 
315 ; and see Jewan v. Whitworth, N. S. 843. 

id., 2 Eq. 692. (c) Id. ; Donglas r. Ewing, 6 Ir. C. 

(fO Vickers t\ Heitz, L. R., 2 Sc. L. R. 395. 
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is it material that the agent intrusted with the goods obtained 
them by fraud from the owner, or that the advances on them 
were not made in the usual course of business (/). The 
statute assumes that the advances were so made. But if the 
consignee obtain a loan to enable him to pay a debt to which 
he and the lender were jointly liable, and pledge tlie goods 
to the latter as security ; this being no real loan, but only a 
contrivance to pay the debt, is not protected by the statute (y). 

437. A lien or pledge for a debt already due from the 
agent to tlie holder of the lien or pledge is not protected; 
nor is the agent authorized to deviate from the express orders 
or autliority of the owner (A). 

438. The expression documents of title” includes (i) bills 
of lading, India warrants, warehouse keepers’ certificates, 
warrants or orders for delivery of goods, or any other docu- 
ment used in the course of business as proof of the possession 
or control of goods, or authorizing by indorsement or delivery 
the possessor of the document to transfer or receive goods 
thereby represented. 

439. Any agent intnisted as aforesaid and possessed of 
any documents of title, whether derived immediately from the 
owner of the goods, or obtained by reason of the agent having 
been intrusted with the possession of goods, or of any docu- 
ment of title thereto, is intrusted” with the possession of 
the goods represented by the document of title (A); a pro- 
vision in which the word intrusted” has a much larger 
meaning than in the act of 6 Geo. 4, under which it was neces- 
sary to show, not only that the owner intended the factor to 

(/) Navnlshaw v. Brownrigg, 1 Sim., (^) Ibid. It is immaterial wlietber 
N. S. 573; 2 Bo G., M. & G. 441; 16 specified goods, or only goods answor- 
Jnr. 979; Sheppard v. Union Bank of ing a specified description, are referred 
London, 8 Jar., N. S. 265; 7 II. & N. to in the document of title; so many 
661. tons of a certain description of iron 

(^) Learoyd v. Robinson, 12 M. & being, when dealt with, as much within 
W. 745. the act as if particular iron had been 

(A) 5 & 6 Viet. c. 39, s. 3. specified. (Vickers v. Herts, L. E,, 

(i) Sect. 4. 2 Sc, App. 113.) 
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have possession at the time of the pledge, but that he should 
have it under such circumstances that an actual trust could 
be inferred ; so that possession of a dock wan-ant obtained by 
the factor, without the knowledge and against the intention 
of the owner, would not support a pledge effected by means 
of such possession (Z). All contracts, pledging or giving a 
lien upon such documents of title, are deemed to be pledges of 
and liens upon the goods to which the same relate ; and the 
agent is possessed ” of such goods or documents, whether 
the same shall be in his actual custody, or held by any other 
person subject to his control, or for him or on his behalf (tw). 
So that if a factor pledge goods for less than their value, they 
are considered to be held for him by the pledgee, to the extent 
of the unexhausted value, so as to enable him to re-pledge them 
or the balance of the proceeds arising from their sale (w). 
Where any loan or advance shall be bona fide made to any 
agent intrusted with and in possession of any such goods or 
documents of title, on the faith of any contract or agreement in 
w riting to consign, transfer or deliver such goods or documents, 
and the same shall actually be received by the person making 
such loan or advance, without notice that the agent was not 
authorized to make such pledge or security, every such loan or 
advance is deemed to be made on the security of such goods or 
documents wdthin the meaning of the act, though such goods 
or documents shall not actually be received by the person 
making such loan or advance till a period subsequent thereto ; 
and any contract or agreement, whether made direct with such 
agent, or with any clerk or otlier person on his behalf, shall be 
deemed a contract or agreement with such agent; and any 
payment made, whether by money, bills of exehangc or other 
negotiable security, shall be deemed to be an advaneg within 
the meaning of the act. 

The agent in possession is also considered to be intrusted 
with goods, unless the contrary be shown in evidence (o). 

(/) Phillips V. Huth, 6 M. & W. (») Portalis v, Tetley, L. R., 5 Eq. 
672 ; Hatfield r. Phillips, 0 M. & W. 140. 
fi47; 14 id. 665; 12 Cl. & F. 343. (o) Sect. 4. 

( w) Sect. 4. 
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440 . The civil responsibility of the. agent, foy breach of 
duty in respect of any contract^ agreement, loan or pledge, 
is not affected by the act of Victoria (/?). The misdemeanor 
clause of this act has been repealed, and more fully re- 
enacted (j); with a provision, which was also contained in tlie 
act of 5 & 6 Victoria (r), that the clause shall not apply in case 
the goods or documents of title shall not be made a security 
for or subject to the pa}Tnent of any greater sum of money 
than the amount which, at the time of the consignment, deposit, 
transfer or delivery, was justly due to the agent from his prin- 
cipal, together with the amount of any bills of exchange drawn 
by or on account of the principal and accepted by the fiictor or 
agent. The payment of the biUs is not made necessary. 

441 . The owner may redeem before salc(«), on rc-payment 
of the lien or restoration of the security and re-pay rnent of 
tlie agent’s lien ; or may recover the balance of the produce 
of the sale of* the goods from the pledgee or owner of the lien, 
after deducting the amount of the lien. And in case of the 
bankruptcy of the agent, the owner of the goods redeemcid 
is hcld(^), as to the sum paid on account of the agent for 
redemption, to have paid it for the use of the agent before 
the bankniptcy. Or, if the goods shall not be redeemed, the 
owner shall be deemed to be a creditor of the agent for the 
value of the goods pledged at the time of the j>ledg(', ; and may 
prove for or set off the sum paid, or the value of the goods, as 
the case may be. 

Of Securities by Bankers and Bill brokers. • 

442 . Bankers, to whom negc^tiablc securities arc intrusted 
by th^r customers for the purpose of receiving the proceeds, 
can make a good pledge as against the customer to a person 
taking honestly (m). The security will, of course, be invalid 

ip) Sect. 6. (0 Ibid. 

(g') 24 & 25 Viet. c. 95, and c. 96, (w) Collins v, Martin, \ Bos. & P. 

s. 78. 648 ; 2 Esp. 620 ; Pease, Exp., 19 Ves. 

(r) 6 & 6 Viet. c. 39, s. 6. 25; 1 Rose, 232, 243, 254. The bond 

(«) Sect. 7. of a foreign prince, payable to the 
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if the pledgee have notice of the want of authority, and such 
notice is sufficiently conveyed by a special indorsement on the 
bill for the account of the principal (x ) ; nor can the banker 
give a good title against the owner to securities which are not 
negotiable (y). 

443. A bond fide advance to a bill broker, on the deposit 
of bills, will also confer a good title, where the pledgee has no 
notice that they were held merely for the purpose of discount. 
But no such right will be conferred where the bills are de- 
posited to secure money already due fi*om the broker. The 
bill broker, in the absence of evidence as to the nature of his 
employment, is considered as an agent for procuring a loan 
of money on each bill separately ; and according to the general 
law he has no right to risk the detention of the bill of one 
customer for losses arising from the dishonoured bills of another, 
by mixing the bills and pledging the mass for an entire sum. 
But where a custom so to mix and pledge the bills is proved 
to exist (as it does in London), it is upheld, and the pledgee 
is considered to be safe if he have honestly taken the bills for 
value in the course of business, though without any special 
precaution (r). 

Of Securities by Partners. 

444. Any one of several partners, or persons associated as 
partners in a particular transaction, may pledge or make a 
security affecting the personal property of the partners, for a 
loan or debt contracted for the ordinary purposes of the under- 
taking, where there is no notice of fraud or want of autho- 
rity (a). And this power continues after the dissolution of the 
partnership for the purjioses of winding up the affairs and of 

bolder for the time being, and proved 237; 4 Tyr. 65; Foster v. Pearson, 1 
to be negotiable like an exchequer bill, C. M. & K. 849 ; 5 Tyr. 255. 
falls within the rule as to negotiable (a) llaba v. Hyland, Gow, 132 ; 
securities. (Gorgicr r. MieviUe, 3 B. Tapper v, Haythome, cited 1^5, id. n.; 
& C. 46.) Bonbonus, Exp., 8 Ves. 540 ; Reid v, 

(jp) Trcuttel Barandon, 8 Taunt. HoUinshead, 4 B. & C. 867 ; Ridley 
100. t;. Taylor, 13 East, 176; Bosanqnet, 

(y) Glyn V. Baker, 13 East, 609. Exp., DeG. 432; Howden, Exp., 2 M., 
(s;) Haynes v. Foster, 2 Cr. & M. D. & De G, 574. 
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contracts entered into during its continuance (i). But the 
I)artnership will not be bound by a security given by one of the 
firm to a person who knowingly makes advances for extraordi- 
nary purposes ; such as raising additional capital for payment 
of the share of a deceased partner, or making new an-angc- 
ments for carrying on the business (c*). Nor, li fortiori, can 
one member of a firm bind the otliers by a security for the 
payment of his separate debt, unless the creditor can prove 
a direct assent by the other partners, or circumstances from 
which such assent may reasonably be inferred. The presump- 
tion is, that such a security was known by the creditor to have 
been given without the authority of the firm, and he takes the 
onus of proving the authority (r/); and if such a security be 
made b}'^ a partner knowing that his firm is insolvent, it is a 
fraud upon the creditora|pf the finn and an act of bankruptcy (r). 


. 446. If one of several partners give separate security for 
advances to himself, the security wdll cover advances on account 
of the firm, if it can be shown that the original pledge was 
made to secure a partnership debt (^/*). But where the security 
clearly relates to a separate debt, the mere exirStence of part- 
nership dealings in connection with the money raised, without 
evidence to connect the security with such dealings, will not 
entitle the creditor to retain the security for money due from 
the paitncrship ; and it makes no difference that the property 
which formed the separate security has afterwards become 
vested in the firm (f/). 

Upon the death of a partner, whose separate property is 


(b) Butcliart v. Dresser, 10 Hare, 
453; 4 De G., M. & G. 542. 

(c) Fisher v, Taylor, 2 Hare, 219. 

(d) Snaith v, Burridgo, 4 Taunt. 684; 
Thorpe, Exp., 2 Deac. 16; Frankland r, 
M*Gnsty, 1 Knapp, P. C. 274; Levieson 
V. Lane, 9 Jur,, N. S. 670; 13 C, B., 
N. S. 278, notwithstanding the dictum 
of Lord Ellenborongh in Ridley v. 
Taylor, supra. But the partner who 
has improperly made the pledge cannot 
take advantage of his want of power 
and repudiate his act. (Brownrigg 


t?. Rae, 5 32xch. 489 ; sec Gordon r. 
Ellis, 7 Man. & G. 607; Hawker i*. 
Hellcwell, 3 Sni. & G. 194.) 

(e) Snowball, Exp., L. R., 7 Ch. 642. 
(/) Chuck V. Freen, 1 Moo. & Malk. 
259, notwithstanding Freen, Exp., 2 
Gl. & J. 246, where the Vice-Chancellor 
refused to admit evidence of the parol 
ahangements. 

(ff) M'Kenna, Exp., The City Bank 
Case, 3 De G., F. & J. 629 ; 7 Jur., 
N. S. 688. 
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liable for a partnership debt, the dissolution of the partnership 
prevents the continuance of the security for further advances ; 
and if the dealings continue with the surviving partners, any 
subsequent payments to the creditor will go in discharge of 
tlic part of the original debt which was due from the deceased 
partner (A). 

446. There appears to be no express authority as to the 
right of a partner to create an equitable security on the real 
estate of the firm. Such property for most purposes is personalty 
as between the partners and their representatives; but the 
remark of Lord Kenyon (i), that if a firm could be bound 
(which he held it could not) by the deed of one of the partners 
unauthorized by the others, it would extend to the case of 
mortgages, and would enable a partner to give to a favourite 
creditor a real lien on the estates of the other partners, shows 
that no such security can be given. 

447. The benefit of a security to a partnership belongs 
originally only to those partners who were members of the firm 
when it was given (A), but may be extended to the members 
for the time being on a verbal or other express or constructive 
agreement, or on evidence of intention that future partners 
should share the benefit of it(/). The security of a legal mort- 
gage to three partners was thus extended to advances made by 
cither of them, or by them and a fourth partner, on the autho- 
rity of a letter, addressed to the firm after the fourth partner 
became a member, authorizing them to hold the securities in 
their hands to cover advances made or to be made to the mort- 
gagor (m). And where a deposit was made to secure future 
advances, and there was an account current by reason of which 


(70 Bank of Scotland r. Christie, 8 
CL & Fin. 214. As to the right of the 
solvent partner to deal with the part- 
nership property] after the bankrupt^ 
of one partner bona fide and in the 
ordinary way of business, see Lindley 
on Partnership, vol. 2, 1177, cd. 3; 
Buckley r. Barber, 6 Ex. 1G4. 


(i) Harrison v. Jackson, 7 T. R. 207. 
(k) Kensington, Exp., 2 Yes. & B. 
80; Eyton v. Knight, 2 Jur. 8. 

(0 Marsh, Exp., 2 Rose, 239; Lloyd, 
Exp., 1 Gl. & J. 889 ; Ford, Exp., 8 
M., D. & Be G. 457. 

(m) Farr, Exp., 4 Dea. & C3i. 426. 
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the actual debt arose after a change in the creditor’s firm, the 
mere leaving the deeds in the custody of the firm, was held to 
operate as a fresh deposit or tacit recognition of the debt; 
and as evidence of an intention to continue the dealings on the 
same terms as before the change (w). 

448 . One part-owner of a ship, even where he fills the office 
of ship’s husband, has no authority to pledge the freight as 
against the other part-owners (o), though, subject to their rights 
and to the rights of creditors upon the ship, each part-owner 
may of course pledge his own share. 

(?i) Oakes, Kxp., 2 M., D. & Dc G. («) Guion v. Trask, 1 De G., F. & J. 
234; Smith, Exp., id. 314. 373. 
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CHAPTER IV. 

OF THE RIGHT OF THE CREDITOR TO PRO- 
TECT THE SECURITY AND TO THE BENE- 
FIT OF ACCRETIONS THERETO; AND OF 
THE CUSTODY AND PRODUCTION OF THE 
DOCUMENTS OF TITLE. 


449 . Of the Protection of the Security and of Accretions thereto. 

458 . Of the Custody and Production of the Title Deeds. 

# 

449 . Fuom the time of lending las money, the mortgagee, 
whether he be in or out of possession, acquires certain riglits, 
both as regards the estate itself, and his title to it ; by virtue 
of which, the latter, such as it may be, and so far as it depends 
upon his possession of the deeds, or other indicia of title, is 
secured against the interference of any adverse claimant ; and 
the former is preserved from deterioration in the hands of the 
mortgagor, or of any other person to whose rights those of the 
mortgagee are superior. 

460 . Firsts as regards the estate : the mortgagee may not 
only at all times restrain such acts as the mining under build- 
ings, so as to endanger their stability («); but if he show that 
the security is insufficient (that is, it seems, that the act com- 
plained of wiU not merely reduce its value below the actual 
amount of the debt, but will substantially impair the value 
which "was the basis of the original contract), he may, whether 
his security be in fee or for a term, restrain acts which lessen 
its value, such as the removal of valuable fixtures (i), or the 
* 

(a) I)ng(lale v. Robertson, 3 Jnr., (i) Ackroyd v. Mitchell, 3 L. T., 
N. S. 087; 3 K. & J. 695. N. S. 236. 
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cutting of timber (c*), and even the cutting of underwood at 
unseasonable times, or such as is of improper growth for gut- 
ting (d) ; but as underwood is treated as the ordinary fruit of 
the land, the cutting of it by the mortgagor, ^though insolvent, 
and even though it be expressly included in the security, will 
not be prevented if it be done at seasonable times and in a 
husbandlike manner; except, it seems, where the mortgagor 
has been made a bankrupt, in which case it was prevented by 
Lord Eldon, on the ground that the mortgagee’s right was to 
have the estate left as it was at the date of the bankruptcy, 
and to prove for the rest of the debt (c) ; though he afterwards 
gave the reason that it was in the interval between the bank- 
ruptcy and the appointment of assignees, when there was no 
one to exercise a control over the proi)erty (/). llellef has 
been refused to a judgment creditor under the old law, suing 
tlie debtor s heir at law, by whom a satisfied mortgage teri|| 
and alleged Iraudulent conveyance by the debtor were set up, 
on the ground that the plaintiff* might have no interest in the 
propci-ty (^). 

461 . It is provided by the Lands Clauses Consolidation 
Act (A), that if the promoters of the undertaking shall be 
desirous of entering upon and using any lands to be taken by 
them under the act, belbre any agreement, award or verdict as 
to the purchase-money or compensation, they may enter upon 
and use the lands, upon depositing in the bank the purchase- 
money or compensation claimed by any person interested in or 
entitled to sell and convey the lands, and who shall not consent 
to such entry; nr such a sum as shall be determined by a 
surveyor appointed by two justices to be the value of the land 
or of the interest therein of the party entitled, and upon giving 
a bond to such party for payment of the purchase-money or 

(e) Usborne v. Usbome, 1 Dick. 75, (d) Per Lord Eldon, 8 Ves. 105. 

and cases there; Cox v. Goodfcllow, (e) Hampton v. Hodges, 8 Ves. 105; 

8 Ves. 106, note; Hippesley v. Spencer, Humphreys v, Harrison, snpra. 

5 Mad. 422; Humphreys «. Harrison, (/) See IJ. & W. 682. 

1 J. & W. 581; per Lord Hardwicke, (g) Leake v, Beckett, 1 Y. & J. 839. 

3 Atk. 723; per Wigram, V.-C., King (7^) 8 & 9 Viet. c. 18, s. 86. 

r. Smith, 2 Hare, 243. 
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compensation, wkh interest from the time of entry upon the 
lai)^ until payment or deposit of the money. A company 
cannot take possession of the mortgaged land, under this enact- 
ment, without providing for the interests of the mortgagee, as 
well as of the mortgagor; the former being entitled to the 
security of the land, and to have it protected against the acts 
of strangers though he has not yet obtained any right to take 
possession. And the mortgagee will not be bound by a valua- 
tion and other proceedings purporting to be taken under the 
act, but without his concurrence or service of notice of the j)ro- 
ceedings upon him ; though, if the company have so dealt with 
the property as to render it difficult to re-value it, they will not 
be allovred to insist upon a new valuation (i). 

462. The mortgagee’s right to the presciwation of his secu- 
^ty has also been asserted by restraining the trustees of a turn- 
pike road from reducing the tolls which formed the subject of 
the mortgage (k ) ; and a judgment creditor may be restrained, 
at the suit of tlic prior mortgagee, even before the mortgage 
debt has become due, from taking possession of the property 
under the legal right acquired by an elegit (Z). On the same 
principle, if a company mortgage a call upon its shareholders, 
and before it is received make another call, it cannot prejudice 
the mortgagees by getting in the second call at the expense of 
the first (w). The principle is also applied when the security 
itself is the subject of litigation. The liquidator of a company 
has, therefore, been restrained, at the suit of a person who 
claimed a lien for unpaid purchase-money, from selling part of 
the property, the destruction or removal of which would have 
affected the plaintiflF’s interest («). 

463. A person who has a contingent interest in the personal 

(i) Ranken v. East and West India N. S. 128, 1001; 1 Dc G. & J. 93. 
Dock Company, 12 Beav. 298. But it (1) Legg i\ Mathieson, C Jur., N. S. 
was held that the company could not 1010; 2 Gif. 71; Wildy v. Mid Hants 
bo restrained from keeping possesMon. Railway Co., 16 W. R. 409. 

C. 14 Jur. 7; see Martin v, London, (m) Hulhber Ironworks Co., Re, 16 
Chatham and Dover Railway Company, W. R. 474, 667. 

L. R.. 1 Eq. 146; 1 Ch. 601. (n) Blakeley v. Dent, 16 W. R. 663. 

(k) Lord Crewe r. Edleston, 3 Jur., 
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estate in court of a lunatic, may obtain an oi€er that it shall 
not be transferred or disposed of, except on the application 
of the committee for the time being, without notice to the 
petitioner (o). 

464. The siirety for a debt has also an equitable right to 
the preservation of the security by reason of his liability to pay 
the debt (1343); but as the wasting of the security by the 
default of the creditor causes the release pro tanto of the surety, 
it is unnecessary for the latter to take active steps to maintain 
his rights. 


466. The mortgagee will be entitled, for the purposes of the 
security, to all accretions to the mortgaged property. If there- 
fore tlie lord of a manor mortgage it in fee, and afterwards, 
pending the security, purchase and take surrenders to himself^ 
in fee, of copyholds held of the manor, they sliall enure to the 
mortgagee’s benefit, and the lord cannot lessen the security by 
alienating them (p). And upon the discliargc by the owner of 
the equity of redemption of a prior mortgage, a puisne mort- 
gagee will have the full benefit of the security discharged from 
the prior incumbrance (y). 

So, in the case of a mortgage of or charge upon leaseholds, 
if a new lease or other interest of a like nature be obtained (r) 
by the mortgagor or his representative or successor, either on a 
forfeiture by any contrivance or otherwise of the original lease, 
or by other means, the owner of the mortgage or charge will 
have the benefit for the purpose of the security, whether he be 


(o) Moore, Rc, 1 Mac. Sc G. 103, 
following AlcUn, He, id., note. 

(p) Doe d. Gibbons v. Pott, 2 Dougl. 
709. 

(ry) Bisdee, Exp., 1 M,, D. & Dc G. 
333. 

(r) Moody v. Matthews, 7 Vcs. 174; 
Nightingale v, Lawson, cited there; 
Hughes V, Howard, 26 Beav. 676; Sims 
r. Helling, 21 L. J., N. S., Ch. 76; see 
Yem v. Edvards, 8 Jar., N. S. 462; 
1 De G. & J. 698; sec Trumper v. 

M. VOL. I. 


Trumper, L. R., 8 Ch. 870. But where 
a sale by an execution creditor had 
been delayed by the court to prevent 
the loss which would have arisen from 
a forced sale, and additions were affbr«> 
wards made to the property, it was 
held that the creditor getting the bene- 
fit of the increased value on sale conld 
not claim the value of the additions 
without allowance for labour and costs. 
(Hill Pottery, Re, 16 W. k 97.) 


X 
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a volunteer or* a purchaser for valuable consideration, and 
although money was expended by a volunteer in obtaining the 
new interest. And even at law a mortgagor could not set up 
against his mortgagee a title which he had acquired after the 
mortgage from a person who had ejected him (s). 

466. The same law applies to a pledge, by which not only 
the thing itself, but also, as accessory, the natural increase 
thereof passes. Such is the case of the young of sheep born 
after the pledge of the flock (i). But by the terms of a mort- 
gage of sheep with the issue, increase and produce thereof, only 
the increase and issue of the specified sheep and not such as 
are substituted for them will pass (w). 

467. On the otlier liand, if the mortgagee of a term obtain 
a renewal, the mortgagor shall generally have the benefit of the 
new term, upon redemption ; because the term comes from the 
same root, and is subject to the same equity (ar). 

The rule of course applies with greater force where the new 
lease has been obtained by any improper practice (y). But 
where it was obtained, not by any contrivance or unknown to 
the mortgagor, nor during the possession of tlie mortgagee, 
and he had given notice that he would not redeem the lease 
which had been forfeited, a mortgagee was held entitled to 
retain the new lease (r). 

Of the Custody and Production of the Title Deeds* 

468. Secondly f as regards the title deeds. The mortgagee 
in fee of fi-eeholds is entitled to hold the deeds (a), and may 

(«) Doe d. Ogle r. Vickers, 4 A. & 6 Bro. P. C. 10; Pickering v, Vowlcs, 

E. 782. 3 Bro. C. C. 197 ; Rnshworth’s Case, 

StoiT, Bailm. § 292 ; Dig, xx., Freem. 12. 
tit. 1, De Pignoribns, Ac., xiii. (^) See Fitzgerald v,' Rainsford, 1 

(i/) Webster v* Power, L. R., 2 F. C. Ba. & Be. 37, note. 

69. , 00 Nesbitt v, Tredinnick, 1 Ba. & 

(a?) Rakestraw v. Brewer, 2 P, W. Be. 29. 

511; and see Taster V. Marriott, Ambl. (a) Austin v, Croome, Cor. & M. 
668; Rawe v, Chichester, id. 716; Owen 653; Harringtcm v. Price, 3 B. & Ad. 
T. Williams, id. 734 ; I^eo v, Vernon, 170. 
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sue for them in trover or detinue ; but a mere termor ibr years, 
whatever be the length of his term, lias no right, except under 
a special contract, to require the dtilivery to him of the deeds 
relating to the freeholtj (4). The right of the mortgagee of 
the whole estate of a tenant for life to tlie possession of the 
deeds will, of course, like that of his mortgagor, be subject to 
the right of the remainderman to have thcmi brought into court, 
or otherwise secured for the benefit of the persons interested in 
their safe custody, and entitled to inspect them (c). 

469 . It w'as formerly the custom to insert in conveyances 
a special grant of or covenant to deliver the title deeds of the 
property. This has fallen into disuse, as unnecessary where 
the deed deals ^\uth the inheritance of the estate ; and it 
clearly appears to be so for the purpose of giving a right to 
possession of the deeds, against a person who is altogether 
without title to hold them ; as, if one who has wrongfully 
obtained possession of the deeds pledges them, in which 
case the pledgee acquires no good title against the lawful 
owner (rf) ( 83 ). 

It appears, however, tlmt for want of a special grant of the 
deeds the mortgagee may lose his right to them, where they 
have come into possession of a person wlio has an interest in 
the estate to which they relate; where the purchaser *of a 
small part of the estate took from the vendor a covenant for 
the production of the deeds, which were in the hands of a 
mortgagee of the rest of the property, and afterwards became 
possessed of them as assignee of the mortgage, which he again 
assigned without any grant of the deeds, and retained them ; 
it was held (c), that the assignee could not recover them in 
trover, because, for want of an express grant, he could not 

(&) Wiseman r. Westland, 1 Y. & 444, ed. 14; DaTidson’s Conreyancing, 

J. 117; see Opie v, Godolphin, Pre.Ch. vols. 1 and 2; Lewin on Trusts, 660,. 
648; Knight t\ Knight, 1 L. J., N. S. cd. 6; Garner v, llannyngton, 22 Bear. 
125; bnt the concluding observations 627; Jenner v, Morris, L. U., 1 Ch. 
of the Master of the Bolls are probably App. 603. 

misreported ; Jenner v, Morris, L. B., (d) Hooper r. Bamsbottom, 6 Tannt. 

1 Ch. App. 603. 14; 4 Camp. 121. 

((f) As to which, see Sngd. V. & P. (e) Tea r. Field, 2 T. B. 708. 

x2 
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show a better title lhan the assignor. And conversely, where a 
forged copy of a true deed was delivered to a first mortgagee, 
who had a covenant for delivery of all deeds, it was held 
that he might recover the true deed in detinue or trover, 
against a subsequent equitable mortgagee with whom it had 
been deposited (/). 

The doctrine of Yea v. Field was also recognized in a 
modern case (^), in which it is said to have been laid down, 
that though the mortgagee of a term, under a security in which 
the deeds were expressly mentioned, having no other interest 
in the estate, was bound to deliver the deeds to an assignee of 
the mortgage, yet not having done so, and having afterwards 
delivered them to the mortgagors, the latter might lawfully 
retain them in respect of the equity of rfedemptlon, even 
against a subsequent mortgagee of the fee in whose security 
they w^ere not expressly mentioned. 

The doctrine that the wrongful delivery of the deeds by 
the assignor of the term, to the mortgagors, gave a right of 
possession, not only against the assignee of the term who 
w’as admitted to be entitled to them, but also against the 
subsequent mortgagee in fee, because he had not expressly 
contracted for them, appears startling, and goes further than 
w\as necessary, having regard to the circumstances of the 
case. * 

The njortgagors were husband and wife, who mortgaged 
under a power of appointment, and the deeds were in the 
hands of a person wdth whom the husband, being only tenant 
for life of the estate, had deposited them before the date of the 
mortgage in fee ; the depositee claiming to hold them after the 
husband’s death against tlie wife, then owner in fee, subject to 
the mortgages. As against the holder of the deeds, who at 
that time was a stranger to the estate, the owner of the equity 
of redemption might w^ell have sufficient title to recover them. 
It seems, however, from the cases cited above, to be doubtfiil 
whether the general practice of omitting all mention of the 
deeds in securities relating to the inheritance is well founded* 

(/) Newton r. Beck, 3 IT. & N. 220; (<7) Davies v. Vernon, 6 Q, B. 443; 

27 L. J., N. S., Ex. 272. S Jur. tfTl. 
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460 . If the mortgage deed be delivered by tlie mortgagoe 
to another person with the object of transferring to him the 
debt, though the delivery be ineffectual for that purpose, the 
deed cannot be recovered at law by the mortgagee’s executor ; 
the transaction being treated as a gift of the document, of 
which the donee may avail himself as far as he can (A); but 
in equity it is treated as ineffectual, and the deed will be 
ordered to be delivered up (/). 

Where the tenant for life of tlic mortgaged esbxtc was 
entitled (the* mortgage being for a term) to hold the deeds, 
but had brought them into court for the purposes of a suit, 
the court refused to redeliver them witliout the mortgagee’s 
consent, on the ground that he had previously taken some of 
them out of thcjurisdiction ; but Turner, L. J., thought they 
ought to be redelivered to the tenant for life, upon his giving 
security for their safe custody on the estate, and for their 
production and return into court if ordered (J), 


461 . The mortgagee, whether legal or equitable, cannot be 
compelled to deliver up possession of the deeds or other docu- 
ments of title in his possession, until actual payment or tender 
of all that is due to him for principal, interest and costs; 
j)avment into court of the largest sum that can be due being 
insufficient (A). Except under special circumstances he ciinnot 
even be compelled to produce them on subpoena (/) ; and 
where the mortgage? was made under a power, the persons 
entitled in remainder, subject to the power, have no more right 
to production than any other persons entided to redeem (m). 
If documents he in the possession of persons who would be 
bound to produce tliern, as in the case of a trustee, or one 
of several tenants in common, the liability to jiroduction will 


(h) Barton v. Gainer, 3 II. & N. 3S7. 
(/) Searle v. Law, 16 Sim. 95. 

(j) Jenner v. Morria, L. R., 1 Ch. 
App. 603. 

(A) Senhonse v. Earl, 2 Vcs. 450; 
Sparke v. Montrion, 1 Y. & C. 103; 
Fostlethwaite v. Blythe, 2 Sw. 256; 
Browne v, Lockhart, 10 Sim. 420f 
Greenwood v. Rotbwcll, 7 Bcav. 293; 


Schlenkcn r. Moxey, 1 Car. & 1\ 178; 
Mills V. OtJdy, 6 Car. & Jl». 728. 

(l) Doc d. Bowdler v. Owen, 8 Car. 
& P. 110; Doe V. Ross, 7 M. & W. 102, 
122 , 

(m) Chichester r. Marquis of Done- 
gall, L. B., 5 Ch. 497; 39 L. J., Cb. 
694. 
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cease when the original character of the holder is exchanged 
for .tliat of a mortgagee (w); as, on the other hand, the holder 
of the deeds will lose his privilege by the discharge of the 
mortgage {o)» 

And although a fair mortgagee wdll not deny an inspection 
of deeds in his hands when he has notice to be paid* off (/>), he 
is not bound to allow it ; even if the validity of the deed be 
disputed, or it be sought to set it aside on the mere allegation 
of fraud, without an allegation that the deed would disclose the 
fraud, and without any other special case for production being 
made, the mortgagee who denies notice will not be ordered to 
produce his security for the inspection of a person claiming 
to redeem (y), although by his answer the defendant has, 
for certainty, craved leave to refer to the document (r) wlnm 
produced. The right to withhold production of deeds extends 
to drafts or copies of them which would equally disclose the 
mortgagee’s title (.v). 


462. The privilege of refusing production extends generally 
to securities held by creditors, and as w^ell to documents, upon 
which by the custom or practice of a trade or profession the 
holder has a lien for the value of his services (such a lien being 
equivalent to a special contract), as to documents expressly 
delivered for the purpose of security (^) ; but it appears in some 
cases to have been treated as less extensive in the ordinary pos- 
sessory lien than in that of the solicitor, which has already been 
considered (308). So that a broker claiming a lien on a policy 
, for premiums, has been compelled to produce it on behalf of the 
assured in an action against the undenvriters (?e) ; and it has 
been laid dowm, that this liability applies to such a lien as that 


(m) l!iambert v. Rogers, 2 Mcr. 489; 
Johnston v. Tucker, 11 Jur. 382. 

(u) Cannock v. Jauncey, 1 Dr. 497. 
yp) 2 Atk. 332,perIjord Hardwicke. 
(d) Crisp V. Plate!, 8 Bear. 62; 
Bendy v. Cross, 11 Beav. 91; Bessford 
t\ Blakesley, 6 Beav. 131; Scnhousc v. 
Earl, sup.; Perrat r. Balland, 2 Ch. Ca, 
73, 135, 136. 

(./•) Howard Robinson, 6 Jur., 


N. S. 136; 4 Dr. 522. 

(s) Bycroft v, Sibcl, 1 W. R. 9(>. 

(t) Richards t\ Platel, Cr. & Ph. 79; 
GriflSth V, Ricketts, 7 Hare, 303. The 
remark of Turner, L. J., in Hope v, 
Liddell, 7 De G., M. & G. 389, was 
probably not intended to raise a doubt 
on this point. 

(«) Hunter v, Leathicy, 10 B. & C. 
858. 



KEFUSE PJiODUCTlON OF DEEDS. 


311 


of the carrier, the manufacturer, and the warehouseman or 
wharfinger (which does not deprive the owner of the right of 
inspection so long as he docs not interfere with the possession), 
as distinguished from the lien of the attorney or solicitor (ar). 
But in another case an order to compel a witness to produce a 
deed, upon which he claimed a lien as against the party who 
required production, was refused at Nisi Prius (y). 

And, as in the case of a solicitor, the claim of the holder of a 
document to retain it under a lien will not enable him to resist 
production, if the object of the suit be to impeach or to recover 
the possession of the document itself (r) (808). 


463. But a mortgage deed may be ordered to be produced, 
where, from admissions in the answer, tlic existence between tlie 
parties of the relation of solicitor and client, or other circum- 
stances, the court considers that there is a suspicion of fraud or 
that the circumstances warrant such an order (a). Thus, where 
a judgment creditor impeached prior securities on the ground 
of fraud, which was suspected because the beneficial enjoyment 
of the goods, which were the subject of the prior security, was 
in the mortgagor, tliough another person was said to be in legal 
possession, production of the prior security was ordered (A). 
So, if the answer profess to set out the document of which pro- 
duction is required and in which the plaintiff has established an 
interest ; or if, from the date, recitals, or other circumstances, 
the alleged fraud would be apparent on the very face of the 
instrument ; showing, for instance, that a security ^vas cfTectcd 
after the insolvency of the mortgagor, or by false reprcsentatioqs 
of the amount due to a prior mortgagee, or that an alleged judg- 
ment debt has been discharged, production will be ordered (c). 


(a;) Hunter v. Lcako, 7 L. J., K. B. 
221; and see Thompson v. Mosely, 
6 Car. & P. 501. 

(y) Kemp V, King, Car. & M. 396; 
2 Mood. & R. 487; and see Hcg. r. llavr- 
kins, 2 Car. & K. 823. 

(z) Beckford v, Wildman, 16 Vcs. 
438; Fencott v, Clarke, 6 Sim. 8; Lord 
Brougham v. Canvin, 16 W. R. 688. 

(a) Gill v.£ytOD,7 Bear. 155; &b8- 


ford V. Blakeslcy, 6 Beav. 131 ; Datis 
r. Parry, 4 Jnr., N. S. 431; 27 L. J., 
N. S., Ch. 294; see Mills v, Finlay, 
1 Beav. 660 ; Patch v. Ward, L. li., 

I F^. 436. 

(5) Neate v. Latimer, 2 Y. & C. 267; 

II Bligh, N. S. 112; 4 Cl. & F. 670. 
(a) Latimer o. Neate, 11 Bligh, 

N. S. 112; Neate v, Latimer, 4 Cl. & 
F, 570, explained in Glover v. Hall, 
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And SO, whore it was alleged that inspection of the deed would 
show that the signature of the receipt was procured hy fraud, 
^ and there was only a general denial of notice, and no denial of 
the particular circumstance in question (rf); and if a mortgagee 
take a conveyance of the equity of redemption from a trustee, 
with notice of the trust, he must produce the conveyance in a 
suit by the cestui que trust for redemption, though one of the 
trusts was for sale {e). 

If a mortgagee jdead the Statute of Limitations (/) he 
is also in the same position, as to the liability to produce his 
deeds, as any other defendant who cannot shelter himself under 
a mortgage title. 

464. But note, that to get a right to production in these cases 
the plaintiff must have established an interest in the deeds. A 
judgment creditor, therefore, impeaching for fraud, in a case of 
suspicion, documents which appear by the pleadings to be only 
mortgages, has a right to the production of a deed, the contents 
of which the defendant has set out in his answer, that he may 
see if the contents of it be truly stated ; because his interest is 
established by the nature of the deeds (//). 

Where no interest is shown and the liability to disclosure is 
contested, even the statement of the substance of the deed givCKS 
no title to production (A). 

466. A mortgagee who admits, by his answer, that he is 
mortgagee of part of certain estates, without saying of what 
part his security consists, and who stands upon his right to 
refuse production, is not bound to disclose the contents of the 
deedj by answ^ering furtlux of what part he is mortgagee (/). 
And even though it be alleged that a deed has been WTongfully 

2 Ph. 484; Phillips v. Evans, 2 Y. & (^) Latimer v, Ncate, 11 Bligh, N.S. 

C. C. C. 647 ; and see form of order, 112. 

id. 660; Hunt v, Elmes, 5 Jur., N. S. (A) Glover v. Hall, 2 Ph. 484; and 
645; Cannock v. Jauncey, 1 Dr. 497. see Sampson Swettenhani, 5 Mad. 

(d) Kennedy v. Green, 6 Sim. 6. 16; Tyler r. Drayton, 2 Sim & St. 

(e) Smith o. Barnes, L. B., 1 Eq. 309; Lloyd v. Wait, 12 Sim. 103. 

65; 11 Jur., N. S. 924. ^ (i) Addison v. Walker, 4 Y. & C. 

(/) Parkinson r. Chambers, 1 Kay 447. 

& Jo. 72. 
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set up as a mortgage, the defendant may*protect himself against 
production, by insisting on his title as mortgagee, though if he 
claim under another title he must produce the deed. Thus, 
where the suit was to set aside a conveyance of an equity of 
redemption, the plaintiff alleging that the deed was originally 
deposited by way of equitable mortgage, but had been returned 
on the discharge of tlie mortgage, after which the defendant had 
regained possession of it; the defendant, not claiming his privi- 
lege as a mortgagee, but denying that there had ever been a 
mortgage, was ordered (A) to produce the deed, though if he had 
claimed liis right he would have been protected. 

466 . It is not a reason for ordering production against the 
mortgagee or his assignee, that the assignment was made 
•pendente lite for the purpose of hampering tlie redemption (/) ; 
or that by reason of a transfer of the mortgage, or of a devolu- 
tion by devise, or descent of tlie equity of redemption, the person 
redeeming docs not know tlie nature or the particulars of the 
deed under which the assignee claims to be entitled, or the 
extent of his claim; nor will the latter circumstance entitle him 
to have a copy of the deed even at his own cost. The assignee 
is bound to procure all proper parties to join in the reconvey- 
ance, and the extent and validity of his claim may be ascer- 
tained, in a foreclosure suit, by an application to the court for 
an account of’ principal ati3 interest, under the statute 7 Geo. 2, 
c. 20 {m) (510). 

467 . A mortgagee is bound to produce a deed which his 
mortgagor was under an express or implied trust to produce ; 
as if a lease be executed by botli parti(*s, of which there is no 
counterpart — ^for such a lease carries notice of an implied trust 
on the lessee’s part to produce it at the lessor’s request, and 
the lessee’s mortgagees are bound also. So if the assignee of 
the lessor require the production of the mortgaged lease in 
aid of an action on the covenants (w). 

(A) Jones i?. Jones, Kay, vi. (n) Doc d. Morris v. Roe, 4 M. & 

(l) Gill r- Eyton, 7 Beav. 155. 207; Ball r. Margrave, 4 Ucav. 

(m) Lewis V. Davies, 17 Jur. 253; 110. 

Browne v. Lockhart, 10 Sim. 420. 
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468. No order will te made for inspection of the deeds by 
strangers to the suit, with whom the mortgagor is in treaty for 
a loan, to enable him to pay off the mortgage (o). 

469. The general rule, like other rules of abstract justice, 
applies to the production of title deeds of a colonial estate 
subject to foreign law, unless it appear that the foreign law 
upon the subject is different from that of England {p). 

470. The general rule also applies where it is intended to 
raise the mortgage money by sale (y); but in an administration 
suit, where mortgagees had consented to a sale of the estate, 
and had produced the deeds for the purpose of comparison with 
the abstract (which it was declared they were bound to do 
under the circumstances), it was also held, that as they were to 
be paid off out of the purchase-money, and the transaction 
could not be completed until delivery of the deeds, they 
must bring the deeds into court: but it was ordered, that 
they should not be delivered out without notice to the mort- 
gagees (r). 

471. The mortgagee will not be ordered to produce docu- 
ments pledged before the commencement of the suit,* and 
which arc out of his possession or power (.v) ; but the mere 
statement that they have been pledged is not inconsistent 
with the power to obtain production, and will therefore not be 
sufficient (#) ; nor, if ordered to produce them, is it sufficient to 
say that they are not in his possession or power, when they 
are in the possession of his solicitor in that character (m) ; 
otherwise, if the solicitor holds them as the solicitor of dif- 
ferent persons, who are not represented by the person required 
to produce, and the latter swears that they are not in any way 
in his possession or power, or under his control (;r). 

(o) Darner v, Earl of PortarUngton, 627, as to the possession of agents and 

15 Sim. 380. part owners. 

(p) Bentinck r.Willink, 2 Hare, 1. (0 Rogers v. Rogers, 6 Jur. 497. 

(j) Senhonse Earl, 2 Ves. 460. (u) Fenwick v. Reed, 1 Mer. 11 4 f 

(r) Livesey v, Harding, 1 Beav. 843 j| Bligh v, Benson, 7 Price, 203. 

(O Liddell ^..Norton, Kay, App. xi.; (a?) Palmer v. Wright, 10 Beav. 234. 

aud see Reed v. Langlois, 1 Mac. & G. 
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472. It has been urged that the mortgagee’s right to resist 
production is confined to the title deeds of the estate, and docs 
not extend to the mortgage deed itself ; for that the mortgage 
deed, which puts him in the character of mortgagee, and 
without which he cannot resist the production of the title, 
must always remain open to the inspection of the mortgagor, 
that he may know his right to redeem {y). The distinction 
also seems to have been countenanced by an order, said to 
have been made by Lord King, C., upon motion by a mort- 
gagor for the production of deeds generally, that the jfiaintiff 
should give the defendant a copy of the mortgage deed at the 
defendant’s chaige, but should not be obliged to produce the 
title deeds (r). And in another case in which the distinction 
was relied on, an order made by the bankruptcy commissioners 
to commit a solicitor, who refused to produce a mortgage deed, 
was supported («), although no reasons were given for the 
decision. 

But the authority of the case in Moseley was doubted by 
Sir L. Shadwell, V. C. E., who refused to compel the produc- 
tion of the mortgage deed cven**to a devisee of the mort- 
gaged estate, who was ignorant of the particulars of the 
security {h) ; and the supposed exception has not generally 
been adopted in modern practice, as appears by the numerous 
* reported cases (c) concerning the ])roduction of the mortgage 
deed itself, which in fact is as much the title deed of the 
mortgagee as any of the earlier deeds under which the pro- 
perty is held, and is often the only title to or evidence of his 
security. 

The distinction, however, was treated as subsisting by 
Stuart, V. C. (</); and more r(?-;ently the Lords Justices (e), 
in an appeal in bankruptcy (but not without hesitation on 
the part of Turner, L. J., on the ground of the objection in 
equity to compel a mortgagee to produce his deeds), held that 

{y) 2 Ca. & Op. i>3. Dendy v. Cross, 11 Bcav. 91; Gill v, 

(z) Anon., Moa. 240. Eytoo, 7 id. 166 ; Lewis n. Davies, 17 

(а) Caldecott, E:ip., Mont. 65, Jar. 253, and others. 

(б) Browne e. Lockhart, 10 Sim. , (<i) Patch e. Ward, L. R., 1 Eq. 436, 

421. («) Mark's Trust, Re, L. R., 1 Ch. 

(c) See Crisp v. Platcl, 8 Beuv. 62; 42'J. 
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the case of Ex parte Caldecott is an authority for ordering 
production of the mortgage deed in bankruptcy, under the 
powers given by the Bankruptcy Act, 1861, to the Court of 
Bankruptcy, to require the production of documents in the 
custody of persons concerned in dealings with the bankru})t, 
and which appear necessary to the full disclosure of the debtor’s 
transactions and affairs (/). And that by virtue of section 197 
of the same statute, that power extends to cases where the 
debtor has executed a registered deed of composition, although 
the deed contain no assignment of property, but only a cove- 
nant for payment of the debt (g). It appears to be established 
by this decision, upon the authority of Ex parte Caldecott^ that 
in bankruptcy the mortgage deed will be ordered to be produced 
as not being within the mortgagee’s privilege concerning the 
general title deeds ; it might otherwise have been thought to 
be doubtful whether a poAver thus given for the general pur- 
poses of the bankruptcy ought to be exercised so as to prejudice 
the ordinary rights of the mortgagee, or to be applied to other 
cases than those in which, by reason of fraud or other exeseq)- 
tional cause, the mortgagee Vould independently of the slat ute 
be ordered by a court of competent jurisdiction to produce his 
title deeds (A). The orders made under the J udicature Acts {i) 
enable the court or a judge, during the pendency of an action 
or proceeding, to order the production by any party upon oath * 
of such of the documents in his possession or power, relating to 
any question in the action or proceeding, as the court or judge 
shall think right; and to deal with such documents when 
produced in such manner as shall appear just. It is presumed 
that the discretionary powers so given will be exercised, as 
regards mortgagees, in accordance Avith the former practice. 

473 . The Court of Queen’s Bench has also, under the act 

4 » 

(/) Under 24 & 26 Viet. c. 134, tute 6 Goo. 4, c. 16; and see Poole, 

6. 189. See Bankruptcy Act, 1869, Exp., 1 Ves. juu. 160, where an order 
82 & 33 Viet. c. 71, s. 96. on the mortgagee, whose title was af- 

ig) SeeBankruptcy Act, 1869,8. 125 fccted by the bankruptcy, to deliver 
(7). the deeds, was refused in bankruptcy. 

(// ) See Becston, Exp., Mont. & Mac. (i) Ord. XXXI. r. 11. 

244, on the like provision in the stu- 
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to amend the law of evidence (A), made an order for inspection 
of a memorandum of deposit by way of equitable mo|fgage, 
in favour of plaintiffs claiming under the depositor of the 
deeds, and suing for tlicm in detinue (/). The order was con- 
sidered by one of the learned judges to be justified by the 
case of Latimer v. Neate(rii\ in which, however, the instru- 
ment ordered to be produced, and alleged to be a mortgage, 
had been set up by the defendant as conferring an absolute 
title, and was impeached for fraud ( 463 ). 

474 . An order will be made under the last-mentioned 
statute, for the inspection of books and documents in the 
possession of a person claiming a lien upon property, where 
reasonable gi*ound is laid before the court for Ixilieving that 
the documents do not contain evidence in support of the case 
of tlic person in possession of it, but are material evidence 
for the person who seeks production (;/), either in support of 
his origintil case, or of his answer to that of the other party. 

476 . If a mortgagee have taken a bad title, and a bill be 
filed against him for discovery and deliver}^ of the deeds, the 
order will not extend to the mortgage deed, because he may 
still recover his right by means of it (o) (325), 

As the object of the mortgagee/s privilege is to prevent 
disclosure of the contents of his title deeds, production may 
'be compelled for the mere purpose of inspecting an indorse- 
ment or other mark for the mere purpose of identification (/j), 

/■ 

476 . In a redemptipn suit, the mortgagee may be ordered 
to produce the deed at the heai ing, for the purj)ose of proof ; 
but the plaintiff* will not be allowed to see it for' any other 


(*) 14 & 15 Viet. c. 99, 8. C, which 
enables the Coarta and judges of the 
Courts of Common Law to order in- 
spection, where, previous to the passing 
of the act, discovery might have been 
obtained by filing a bill or other pro- 
ceeding in equity at the instance of the 
party applying. 


(l) Owen r. Nickson, 7 Jur., N. S. 
497. 

(m) 4 Cl. & Fin. 570, explained 2 
Ph. 484. 

(ft) Scott fj. Walker, 2 El. & Bl. 
655; 17 Jur. 91(5. 

(o) Opie r. Godolphin, Pre. Cb. 648. 
(jf) I*help8 r. Prew, 3 K. & B. 4;10, 
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purpose, or to have it left with the officer of the court (y). 
Production before the examiner for the purpose of proof may 
also be ordered (r), without prejudice to the question as to 
production at the hearing. And bills and notes, admitted to 
be in the mortgagee’s possession, and constituting his evidence, 
and vouchers and accounts, will be ordered to be produced 
for inspection, either in a suit for redemption or administration, 
as not being within the rules concerning evidences of title ( 5 ). 

477. The mortgagee of a remainderman who has a vested 
(but not of one who has only a contingent (f) ) .interest, and 
whose title is clear and free from reasonable cause of litigation, 
may sue the tenant for life for production and inspection of the 
title deeds; and if it be suggested that the jiroduction is re- 
quired for an improper purpose, the burthen of proving the 
assertion lies on the person who resists the production (m). 
Inspection of chattels settled as heir-looms has been ordered 
against a person claiming a lien upon them under the tenant 
for life (83), on the application of the trustees of the will in a 
suit for delivery of the chattels (a- )• 

478. In a suit by a puisne mortgagee for redemption of a 
prior mortgage, the plaintiff alleging that he is only surety 
tor the debt, is entitled to discovery from the defendant as to 
what securities were held by him from the alleged principal, 
of which the plaintiff may be entitled to the benefit (y) 
(1343). 

479. The mortgagor who has retained copies of the tHle 
deeds for his own purjioses, and not as trustee for the mort- 
gagee, cannot excuse himself from production on the ground 
of any duty towards the mortgagee (z) ; nor can he take 

( 3 ') Beaumont v. Foster, 6 L. J., 405; 1 Jur., N. S. 743; 24L.X, N. S., 

N. S., Ch. 4; M*Comb v. , id. 2. Ch. 381. 

(r) Sparke v. Montriou, 1 Y, & C. (a?) Macclesfield v, Davis, 8 V. & B. 
103, 16. 

(«) Gibson V. Hewett, 9 Bear. 293; (y) Bridgewater v, De Winton, 9 

Freeman v. Butler, 83 id. 289, Jur,, N. S. 1270; 33 L. J., N. S., Ch. 

(t) Noel V. Ward, 1 Mad. 822. 238. 

(?/) Davis V. Karl of Dysart, 20 Bcav, (z) Hercy r, Ferrers, 4 Benv. 97. 
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advantage of the mortgagee’s privilege, to prevent him from 
giving evidence of the contents of the mortgage («). ^ And 
the mortgagee himself is bound in an administration suit to 
produce the title deeds to his own cestuis que trust, and cannot 
set up any supposed breach of confidence towards the mort- 
gagor in so doing (b). 

480. Where there is no right in an ordinary proceeding 
to the production of deeds by the mortgagee, production will 
not be ordered in a cross suit by the mortgagor, though an 
order for production will be so made in some cases, where the 
interests of a mortgagee are not in question (e). 

481. A mortgagee who is ordered to produce a deed must 
produce every thing which depends upon it. Therefore {(1), 
in a suit to set aside a conveyance of an equity of redemption, 
it was held that the defendant must, with the deed, produce a 
receipt for the mortgage money which he liad obtained after 
the date of the conveyance. 

(a) Marston v. Downes, 1 A. & E. Damer t\ Earl of Fortarlington, 

SI. 15 Sim. aSO. 

{t) Gough V. Olllej, 5 Dc G. & S. (rf) Jones v, Jones, Kay, App. vi, 
653; 17 Jur. 61. 
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CHAPTER V. 

or THE REMEDIES OP THE CREDITOR UNDER 
A MORTGAGE OR OTHER SECURITY. 


vPart 1. — Op the General Right op the Creditor to 

EXERCISE HIS REMEDIES. 

Part 2. — Op the Personal Remedy against the Debtor. 

Op the Remedies against the Security; 

Part 3. — By the Appointsient op a Receiver. 

Part 4. — By taking Possession : and herein op the 
RELATIVE Rights op the Mortgagor, the 
Mortgagee, and their Tenants. 

Part 5.— By Execution under Judgments. 

Part 6. — By Sale or Foreclosure. 

Part 7. — By Proof in Bankruptcy. 


Part 1. 

482. When the Mortgagee may and when he mill he restrained from 
/suing, 

610. Of staying Proceedings on Payment of Money into Court, 

632. Of the Persons entitled to sue for the Mortgage Peht, 

636. Of the Time at which the Creditor may and herein of the Statute 
(f Limitations, 

677. Of the Evidence of the Security, 

482 . After the mortgage has become forfeited («) by default 
in payment of the principal or interest (J), where any time has 
been fixed for payment ; and where none has been fixed, at any 
time after the lending of the money, the person entitled to the 
mortgage debt may demand payment (c), and, in default of 

Bonl^am v, “Newcomb, 1 Vera. 184; Bnrrowes r.Molloy, 2 Jo, & Lat. 
232. It may be shown by parol evi- 521 ; Edwards r, Martin, 26 L. J., 
deuce, that an omission to jiay does not N. S., Gh. 284; and see Roddy u, Wil- 
amount to default within the meaning liams, 3 J. & L. 1. 
of the deed. (Albert Grosvenor In- (<?) Ca. & Op. 61 ; Jarm. & Byth. 
Testment Co., L. R., 3 Q. B. 123.) Cony. ed. 3, vol. 6, p. 576, n. ; Glany. 

(//) Gladwyn t?. Hitchman, 2 Vera. bk. 10, c. 8. 
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payment, may proceed to exercise the special and otlier re- 
medies to which, according to the nature of his security, he may 
be entitled against the debtor, or his assets, and the incumbered 
estate : and, contrary to the general rule, tliat a person liable 
to be sued is^not to be harassed by a multiplicity of suits, it is 
the right of the mortgagee, or other secured creditor, so long 
fis any part of his debt remains unpaid (rf), to enforce at the. 
same time all his legal and equitable remedies. He may at 
once sue on his bond, or covenant, and bring ejectment for, 
enter upon, and foreclose the equity of redemption of the estate, 
without being restrained for vexation (e) : he may hold the 
pawn without sale, while suing the pawnor {f ) ; and as execu- 
tion against the person of the debtor was not, except under the 
judgment acts (1369), a satisfaction of the claim against the 
estate, so the possession of the latter was not a ground for dis- 
charging the execution against the person (//). A derivative 
mortgagee may even at the same time l)ring two different suits 
for redemption or foreclosure, with which the court will not 
interfere, though they be carried on by the same solicitor, 
except by making the plaintiff pay costs for the vexation (A). 
And if it be not done to accumulate expense, the mortgagee 
may sue for foreclosure after a decree for redemption (i) ; 
though it seems that if an account have been dii’ccted by con- 
sent in the redemption suit, and the plaintiff have undertaken 
to pay what should be found due, the mortgagee, proceeding 
on the undertaking, cannot avail himself of tlie right of fore- 
closure, which, ac’cording to the ordinary practice, follows 
default in payment (A). 

A prior incumbrancer may also file a bill after a decree has 
been obtained in another suit by tlic owner of a puisne charge ; 
for he is not bound to come in under that decree, at the risk 


(d) Bnt if he has been paid all that 
he claimed in an action, he cannot sue 
in equity for a further sum unclaimed 
by mistake in the action. (Darlow v. 
Cooper, 34 Beav. 281.) 

(e) Burnell v. Martin, Dougl. 417; 
Barker Smark, 3 Bear. 64; Cockell 
V, Bacon, 16 Bear. 158 ; Lockhart v. 
Hardy, 9 Bear. 349; Rees v, Parkinson, 

M. VOL. L 


2 Anst. 4f)7. 

(/) Story, Bailm. § 315. 

(y) Daris v. Battitie, 2 R. & M. 76; 
Colby r. Gibson, 3 Smith, 616. 

(A) Per Lord Hardiricke, 1 Yes. 546. 
(i) Shepherd v. Tidey, 2 Atk. 348; 
and see 4 Y. & C. 128. 

(A) Dnnstan v. Paterson, 2 Ph. 341. 


T 



323 


GENEBAL RIGHT OF MORTGAGEE 


of losing his rights bj the suspension of the proceedings in the 
8uit(/). 

483 . The right of a secured creditojr (ths|,t is a creditor who 
holds any mortgage, charge or lien (m)) on the bankrupt’s 
estate is saved by the Bankruptcy Act, 1869 {n). 

484 . The mortgagee’s right to enforce his ^curities is not 
confined to the institution of a suit which shall put an end to 
the mortgage. He may also at any tijne, until the arrival of 
the day of payment fixed in a redemption suit, file a bill to 
compel a conveyance to himself of the legal estate, or otherwise 
for the perfecting of his security ; and this may be done even 
after an actual tender to him of the amount alleged to be due, 
if the proper notice of payment have not been given ; and even 
after notice, if the sum tendered be considered insufficient, 
though at the peril of costs if it turn out that a proper amount 
was tendered (o). 

And in such a suit, the court will not enter into the question 
of the amount due upon the security, unless, it seems, there be 
such a complete offer by the defendants to pay all that shall be 
found due, if the whole of the mortgagee’s claim be established, 
as will enable the court to decree a foreclosure in case of non- 
payment in pursuance of the offer. 

And for the purpose of enforcing his security upon the 
interest of his mortgagor in an agreement, he may sue for 
specific performance of the agreement (p). 

486 . The mortgagee, whether his security be legal (q) or 
equitable, may also proceed generally against the assets of the 
deceased mortgagor ( 1337 , 1680 ), in which case he may(r), 

(Z) Arnold v» Bainbridge, 2 l)e G., WhaymaD, 24 L. J.,Ch. 789; 20 Bear. 
F. & J. 92. 607. 

(m) Bankruptcy Act, 1869, 8. 16(5); (j?) Browne v. London Necropolis, 

Emmanuel v. Bridges, L. B., 9 Q. B. Ac. Co., 6 W. B. 188. 

286. iq) Groves v. Lane, 16 Jur. 854. 

(«) Sect. 12; White u. Simmons, (r) King «. Smith, 2 Hare, 239; 
L. B., 6 Ch. 566. * Skey v. Bennett, 2 Y. & C. C. C. 406; 

(r>) Gmgeonf7. Gerard,4Y.& C. 119; Brocklehurst v. Jessop, 7 *Sim. 488; 

Malone v, Gera^ty, 3 Dm. & War. Parsons v. Westbrook, '5 Beav. 188. 

216 ; I U. L. C. 81; see also Sporle v. 
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and ought(^), to sue on behalf of himself and all other creditors 
of the mortgagor; though it was formerly considered, that the 
conflict between his interest and that of the other creditors, 
was a bar to that form of suit(0. He -may also come in and 
prove in ah administration suit, on his wliolc debt if he gives 
up his security, or on the deficiency if he docs not^w). And 
a mortgagee has even been alloAved to prove as a creditor, in 
a suit to administer the mortgagor’s estate, after obtaining a 
decree of foreclosure, and contracting to sell the property ; upon 
tlie terms of rescinding the contract and rcconvoying : but the 
})roof will be limited in such a case to the amount recoverable 
at law on the mortgage covenant, and therefore will not include 
the costs of the foreclosure Buit(^). 

But wlicre a mortgagee waited for fourteen years, during 
w’hicli the security, Avhicli w’as of a wasting nature, so deterio- 
rated in value as to become insuflicient for payment of the debt, 
he was not allowed to compel legatees under the wdll of the 
mortgagor to refund, though such of the general assets as ^verc 
still otherwise available >verc made liable (y). 

486. The mortgagee may also lose his remedy against the 
general assets, by refusing a tender of so much as has been 
found due to liim under the administration decree, the fund in 
such a case being divided among the other creditors under the 
decree (z). 

487. A mortgagee cannot claim the benefit of a deed of 
trust for die creditors of the mortgagor, unless he have either 
executed the deed, or have shown a clear intention to come in 

(ai) Blair t\ Ormond, 1 De G. & S. in the pound. (Rhodes i\ Moxhay, 10 

428. W. R. 303.) 

(t) 1 Sim. & St. 362; Raikos v. (a*) Haynes t'. Haynes, 3 Jnr., N. S. 

Hall, cited 3 Y, & C. 605. 504. 

(i4) Judicature Act, 1875,8. 10. But (y) Bidgway v, Newstead, 2 Gif. 
where the mortgagor died before the 492; 3 De G., F. & J. 474; 6 Jar, N. 8. 
act took effect, the mortgagee might 1185; 7 id. 451. 
receive a dividend without prejudice to (s) Hempstead v, Hempstead, 4 Beav. 

his security, so that he did not receive 423. 
in the whole more than twenty shillings 

Y 2 
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within a reasonable time (a ) ; nor can a creditor, who is not 
a party to the deed, sue for the performance of the trusts, and 
establish a charge upon the trust estate for money which he 
lias advanced to the trustee for the purposes of the trust (i). 

488. The mortgagee of a share of a colliery has the same 
remedies as the mortgagor against the co-tenants of the latter, 
and may therefore sue tliem for an account ; because the mort- 
gagee has at law the absolute interest in the mortgagor’s share 
of the land, and the co-tenant is a stongcr to the right of 
redemption Avhich limits the interest in equity (c). 


489. Where the right to the equity of redemption, or, after 
payment of the debt, to the title deeds, is in dispute, the 
mortgagee may interplead ). But the court will not, at the 
instance of the mortgagee, direct inquiries to ascertain the 
title to the equity of i*edemption, where none of the persons 
claiming it are parties to the suit(e). The holder of goods 
who claims a lien upon them for charges in respect of the 
goods themselves may also interplead where the right to them 
is disputed ( /), but not if his claim of lien is only in respect of 
a debt due from one of the contending parties (^). 


490. A mortgagee who came into equity, was never sent to 
a court of law to recover as he could ; because, as the redemp- 
tion to which he is STibject could only be worked out in equity, 
the whole matter was disposed of at once under tliat jurisdic- 
tion (//). Nevertheless a mortgagee, with the legal estate, 
could not formerly sue in equity to set aside a voluntary settle- 
ment which did not touch the legal estate: his proper remedy 
being ejectment (z). 


{a) Gould r. Robertson, 4 Dc G. & B. 
509. 

(5) La Touche v. Lucan, 7 Cl. & F. 
772. 

(c) Bentley v. Bates, i Y. Sc C. 182; 
4 Jur. 552. 

(d) Shotbolt V. Biscow, 2 Eq. Ca. 
Abr. 173; Roberts v. Bell, 7 E. & B. 
323; 3 Jur., N, S. 662, under Inter- 
ideadcr Act (1 & 2 Will. 4, c. 68). 


(e) Wetherell r. Garbutt, 1 Sm. Sc 
G. 124. 

(/> Cotter V, Bank of England, 3 
Mo. Sc Sc. 180. 

(ff) Braddick v. Smith, 2 Mo. Sc Sc. 
131. 

(k) 2 Ves. 268. 

(0 Klliotson V. Knowles, 6 Jur. 649; 
2 Y. & C. C. C. 293, n. 
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491 . A niortgapjee, who makes advances to trustees iuid<‘r 
a trust to raise money by mortgage or sale, is not an object of 
the trust, except so far as the trustees were thoixiby enabled 
to make him a good security. lie has all the remedies of a 
mortgagee, but nothing more ; and even if the trusti'cs have 
power to sell after raising money by mortgage, the mortgagee 
cannot call upon them to exercise their iK)wcr(A). 

492 . A mortgagee or other incumbrancer may sue in Ibrma 
pauperis (/); as may also the mortgagor — who will not be 
liable to be dispaupered on the ground that lu* has r(?ceived 
j-ent from the tenants of the mortgaged estate, if it were 
received after notice from the mortgagee not to inteHere with 
the property, the receipt being wrongful and an aggression on 
the property of another (w). 

493 . In certain cases, however, incumbrancers will not only 
lie restrained from exercising all, or more than one, of their 
remedies, but even from exercising them singly, llius the 
mortgagee’s action of (jectment has been stayed (on security 
licing given to redeem), on the ground of entangled accounts, 
where a suit for an account wiis also pending against the 
mortgagee, and it was considered beneficial to all ]>arti(‘s to 
keep the jiossession in suspense in tlic meanti)ne (z/.). And 
where the vendor of an estate had taken a bond lor the un- 
paid purchase-money, he was ordered to elect in which court 
he w’ould proceed {o). Also, tlie mortgagor liaving a right 
to protection against a double account of wliat is due on the 
same mortgage, a mortgagee has been restrained from pro- 
ceeding in a foreclosure suit in a colonial court, begun after a 
decree directing impjirics and accounts in an English suit for 
redemption — all the parties being in England, and the facilities 
for taking the accounts there being greater; but the plaintiff 
in tlie English suit w'as put upon terms to submit to such 

{h) Palk r. Clinton, 12 Ves. 49 ; and {m) Perry i*. Walker, 1 Y. & C. C. C. 
sec Page v. Cooper, 16 Bear. 396. 676; 6 Jur. 846, 

(0 Anon., 2 Mol. 838. (ft) Booth v. Booth, 2 Atk. 343. 

[o) Barker r. Smark, 3 Beav. 61. 
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orders in tlie Colonial Court as the English Chancery should 
think reasonable (/>). And so the o^vTicr of an estate subject 
to a charge, upon paying the amount of it with interest into 
court, in a suit to raise the charge, has been protected by 
injunction from proceedings by the mortgagee of the charge 
to obtain possession of the land ( q), 

494. The mortgagee has also been restrained from pro- 
ceeding at law on his collateral security, where tlic title deeds 
being out of his powxr, he was unable effectually to re- convey 
the estate; the amount due being directed to be ascertained 
and paid into the bank, there to remain until the title deeds 
could be secured, and a reconveyance had (r). And he will 
in like manner be restrained if having sold the estate (though 
he sold it fairly) for less than was due, or having transferred 
the mortgage without the collateral securities, he afterwards 
proceed to sue the mortgagor on the latter (.v). So if he join 
with the purchaser of the equity of redemption in a sale, 
and allow him to receive the purchase-monies, the mortgag(^e 
being no longer able to re-convey the estate, will not be 
allowed to sue the mortgagor for the amount so allowed to 
be received (if) (1699). 

495. A sub-mortgagee cannot prevent the original mort- 
gagee from suing his mortgagor, and yet hold him liable for 
tlie debt secured by the sub-mortgage. He can, therefore, 
only restrain the action on the terms of releasing the original 
mortgagee from his personal liability on the sub-mortgage, and 
restoring to him any other security which may have been 
given ; but he is entitled to have the money to be recovered 
in the action secured (w). 

(;?) Beckford v. Kemble, 1 Sim. & Walker i*. Jonc.s, L. R., 1 P. C. 60; 3 
St. 7; 1 L. J., Oh. 5. Mo. P. C., N. S. 397. 

(fl') Buncombe iJ.Greenacrc, 28 Beav. (t) Palmer v. Hendrie, 27 Beav, 
472; 6 Jur.,N. S. 987; 7 id. 175. 349; 28 id. 341. As to the mode of 

(r) Schoole v. Sail, 1 Sch. & Lcf, pleading this defence at law, see Kndge 
176. V. Richens, L. R., 8 C. P. 368; but 

(«) Lockhart v. Hardy, 9 Bear. 349; query the effect of the judgment. 

(tt) Gurney v, Seppings, 2 Ph. 40. 
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496 . AVhcrt^ an annuitant 1ms a special remedy by entry 
and distress, either expressly or under the statute of 4 Geo. 2, 
c, 28, and the rent of the property is sufficient to answer the 
claim, he will not be allowed to pursue the nioi'e burdensome 
ixunedy of a suit in equity (jt) ( 605 ). But an incumbrancer is 
not generally prevented from using such remedies as are open to 
him on the ground that he has an easier mode of relief (?/), or 
on the ground of interference with the rights of other jiersons 
claiming under the same security (though this may be a reason 
for staying execution) (r), unless the pursuit of the remedy in 
question would be contrary to the spirit and intention of the 
contract, and in breach of good faith. Such would be an 
action on an implied contract to recover a debt secured hy a 
warrant of attomey, upon which the proper remedy is to enter 
II]) judgment (w); and the suing by a mortgagee on his security, 
after proving for his w hole debt, when according to the con- 
struction of the deed of inspectorshij) the proj>erty was to be 
divided as in bankruptcy (A). Where a vendor who was liable 
to an action at the suit of a purchaser, on the covenant for 
quiet enjoyment, paid off the purchaser’s mortgagee, and pro- 
cured an acknowledgment that the covenant was satisfied ; lie 
was restrained from setting np the mortgage or the acknow- 
ledgment in bar of the action ; because uj)on payment of the 
money the mortgagor was entitled to the benefit of the cove- 
nant, and the act of the vendor w^as contrary to equity and 
good conscience (r). But a creditor who has not been guilty 
of bad faith will not be prevented from enforcing the strict 
terms of a conditional contract which is not in the nature of 
a forfeiture (rf), nor from exercising liis remedy under a mort- 
gage on tlic ground of on agreement that it should contain a 
clause postponing the mortgagee’s right to call in the money, 


(a?) Buxton v. Monkhonse, G. Coop. 
41; Sollory v. Leaver, L. R., 9 Eq. 
22; Kelsey v. Kelsey, 17 id. 495. 

(y) Duncan t?. Manchester Water- 
works, 8 Pr. 697. 

(z) Bolckow t?. Ilemc Bay Pier Go., 
1 E. & B. 75. 

(a) Sherborne i*. Tollcmache, 13 


C. B., N. S. 742. 

(5) Kitigsford v. Swinford, 4 Dr. 
703. 

(c) Thornton v. Court, 8 De G., M. 
& G. 293. 

(d) Parry r. Great Ship Co., 4 B. & 
S. 556; Winthrop v. Murray, 8 Hare, 
214; 14 Jur. 302. 
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where the corresponding condition for punctual payment oi 
interest has not been observed (e). 

497. A mortgagee wlio has not exceeded his powers in 
lending on the security may do any prudent and proper act for 
the purpose of getting the benefit of the security, tlioiigh such 
act would otherwise be ultra vires (f). But an incumbrancer 
will be restrained from exercising a power of sale in a security 
which was originally ultra vires^ or made in the irregular or 
improper exercise of a power {g). 


498. The mortgagee will also be restrained from doing 
acts in disregard of the rights of persons, subject to whose 
contracts with the mortgagor he has taken his security; and 
therefore from so dealing with a ship, as to prevent the per- 
formance of a charter-party of which he had notice (A) (766); 
but if the mortgagor cannot put the ship into a condition to 
perform the contract, and the charterer have neglected to take 
steps to compel its performance, the mortgagee will no longer 
be prevented from exercising his rights. 


499. He will be controlled in the exercise of his remedies as 
mortgagee if by a subsequent contract with the naortgagor their 
respective relations have been changed (i). And he will be 
compelled to respect rights which have been acquired by third 
persons from the mortgagor since the date of the security, if he 
have done acts which amount to an acknowledgment of such 
rights, or if the security were taken with tlie knowledge that 
the granting of such rights was incident to the purposes to 
which the estate was devoted (A). And he will not be allowed 


(je) Seatou v* Simpson, W. N. 1870, 
261. 

(/) Boyal Bank of India’s case, 
L. R., 4 Ch. 262. 

(^) Southampton Boat Company v, 
I’innock; Same v, Muntz, Same v. 
Rawlins, 9 L. T., N. S. 748, 749; 12 
W. R. 330, 331. 


(A) De Mattos t, Gibson, 4 De G. 
& J. 276; 6 Jur., N. S. 655. 

(i) Drammond v, Pigou, 2 M. & K, 
1G8. 

(A) Mold Wheatcroft, 27 Beav. 
510; Moreland r. Richardson, 24 id. 
33; see Powell r. Aiken, 4 K. & J. 
343. 
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to cause unnecessary injurj" to the estate, as by cutting timber, 
when the security is not shown to be defective (/) ( 460 ). 

600 . Althougli the trustee of property belonging to a public, 
body, being a mortgagee of the same property under an instru- 
ment made in pursuance and for the purposes of the trust, will 
not be restrained from exercising liis rights as mortgagee, and 
in so doing from using the property in a manner opposed to 
the trusts under which he acts(m), where the general public 
are not interested under a statute in the performance of such 
trusts, yet where the S(?curity consists of a railway, <;anal or 
other work in the maintenance of wliich the general public are 
interested ( 390 ), under the statute which authorized its con- 
struction, the mortgagee or judgment creditor is not allowed to 
foreclose or to sell the undertaking, or the land or works, or 
to take possession under an el(git or otherwise than by means 
of a receiver ( 633 ), or to use any other remedy against the 
land which will interfere with the jnildic right to the continued 
use of the undertaking, or with the powers which the company 
alone arc authorized to exercise (n) ; and by statute (o) tlie 
rolling stock or plant used or provided by a railway company 
for the purposes of the traffic on their railway, or of tlunr stations 

(1) Withrington v. Banks, Scl. Ca. turcs issued )»y the coinpany, ho was 
ill CJi. SO. ti'cated in resju'ct of his execution as ii 

(///) Athirney-Gcncrul r. Hardy, 1 trustee for the other debenture creditors; 

Sim., N. S. iivlS. and where a receiver had already been 

(w) Furness r. Caterhain K:iilw'ay apiK>inted in the suit, an inquiry W'as 
Company, 25 Bi;av. 015; Potts r. directed wbetlicr it would be for the 
■Warwick Canal Company, Kay, 142; benefit of the other debenture creditors 
Eyton V. Denbigh, &c. Bail. Co,, L. K., that the receiver should take proceed- 
(i Eq. 488; sec Gardner London, ings to render the judgment available 
Chatham and Dover Ilailway Omipany, for their benefit. (Bowen v. Brecon 
L. R., 2 Ch. App. 201; TiUssell r. East Rail. Co., L. R. 3 Eq. 541; but sec Pot- 
Anglian Railway Company, 3 Mac, & teries, &c. Rail. Co., Re, 5 Ch. 07.) But 
G. 104; Wickham r. New' Brunswick, it was iield that if he hud rwovered the 
&c. Railway Company, L. R., 1 P. C. debt* and had been allowed to appro- 
(>4; 3 Mo. P. C., N. S. 41(1; Doe d. priate it, he could not afterwards be 
Myatt V, St. Helen’s, &c. Rail. Co., amsidcred to have received it as a 
2 Q. B. 374. Before these acts cxecu- trustee. (Fonntainc v. Carmarthen, &c. 
tion might be issued against the rolling Kail. Co., 5 Eq. 316.) 
stock and other chattels oi^ the company; (u) Railway Companies Act, 1BC7, 

but if the judgment wore founded on 30 & 31 Viet. c. 127, ss. 1, 4 ; con- 
a mortgage debenture, the bolder of tinned by several acts, and made per- 
which was entitled only to be paid pari |)etual by 88 & 39 Viet. c. 31, 
passu with the holders of other dtben- 
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or workshops, shall not, after their railway or any part thereof 
is open for public traffic, be liable to bo taken in execution on a 
judgment recovered in an action on a contract entered into after 
the passing of the act, or not on a contract commenced after 
its passing; but the judgment creditor may obtain a receiver, 
and, if necessary, a manager, on petition to the Court of 
Chancery; and the receiver, after providing for the working 
expenses and other outgoings, is to apply the receipts in pay- 
ment of the debts of the company according to the rights and 
priorities of the creditors. 


601 . After the filing of a scheme of arrangement under the 
Railway Companies Act, 1867 (y), the Court may, on the 
summary application of the company on motion or petition, 
restrain any action against the company on such terms as 
the court thinks fit, and after publication of notice of the 
filing of the scheme in the Gazette, no execution, attachment 
or other process against the property of a railway company 
will be available without leave of the Court, to be obtained 
on summons or motion ; the assent in writing to which 
scheme by three-fourths in value of the holders of the mort- 
gages or bonds issued under the authority of the company*s 
special acts, and by three-fourths in value of the holders of 
debenture stock of the company, will be deemed to be the 
assent of all the liolders of such mortgages, bonds and deben- 
ture stock respectively ; and a like proportion in value of the 
holders of rent-charges or payments charged on receipts of or 
payable by the company in consideration of the purchase of the 
undertaking of another company ; and of mortgages, bonds and 
debenture stock of a leasing company will, so far as relates to 
such creditors, bind that company; but the assent of such 
creditors will be unnecessary where their interests will not be 
prejudicially affected by the scheme. A debenture holder, who 
is also a judgment creditor, wrill be bound in respect of his 
judgment and restrained from issuing execution when the 
scheme has been assented to by the statutory majority of 

(q) 30 & 81 Viet. c. 127, S8. 7, 8, 9, 10, 11, 14, 15—18. 
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debenture holders (r); but unpaid landowners and outside 
creditors arc not bound by the scheme, save that proceedings by 
them may be restrained during the maturing of the scheme (.y). 

602. The scheme, when confirmed under the act, is to be 
enrolled in the Court, and has the same effect as if enacted by 
parliament against and in favour of the company and all parties 
assenting thereto or bound thereby. 

603. The mortgagee may also be prevented from using his 
remedies if he have neglected to fmnish a proper account, and 
have refiiscd a proper and sufficient tender (if) ; and he may 
lose his rights by laches against a later incumbranccu’ without 
notice, whom he suffers to enter and retain j)osscssion of the 
estate for many years, without requiring any payment on 
account of his security, or any admission of title (w). 

604. When an advowson . is the subject of the security, 
the quarc impedit of the mortgagee wull bo restrained, upon the 
mortgagor’s offer to redeem ; and the court will comjiel 
the resignation of the niortgagee’s and the presentation of the 
mortgagor’s nominee; because the mortgagee, although he be 
in possession, cannot legally make any profit of the right of 
presentation (x). 

606. Again, if the plaintiff* in a redemption suit have made 
out a prima facie title to redeem, as by shoAving that he is an 
incumbrancer on the estate, the court, Avithout determining in 
Avhat rank he stands, or Avho arc the other jicrsons entitled to 
redeem or foreclose, Avill upon motion in the cause restrain the 
first mortgagee from transferring or assigning the mortgage 

(r) Potteries, &c. JiaiJ. Co, r. Minor, binson r, tTago, Bnnb. LW ; Amhnrst 
L. R., 6 Ch. G21: sec T-ondon Financial r, Dawling, 2 Vern. 400; Jory v, 0»x, 
Association v. Wrexham, &c. Rail. Co., IVc. Ch. 71; Mackenzie v. Robinson, ^ 
L. R., 18 Eq. 560 ; Potteries, &c. Rtiil. Atk. 559; see Gardiner v. Griffith, *2 P. 
Co., Re, 6 Ch. G7. Wins. 403. Bat according to Dickens, 

(jr) Cambrian Rail. Co.’s Scheme, Lord Thurlow, in sach a case, directed 
Re, L. R., 3 Cb.< 278. an account of what was dao on the 

(f) Hcrrics v. Griffiths, 2 W. R. 72, mortgage, and payment by a short day, 

(fO Soarle v, Colt, 1 Y. & C. C. C. with injunction in the meantime; and, 
36. on the report, liberty to apply. (Dyer 

(a;) Qalby v. Selby, 1 Str. 403; Ro- v. Lord Craven, 2 Dick, G62.) 
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Security, and from conveying or otherwise dealing with the 
legal estate in the hereditaments comprised in the security, 
until the lights of the parties can be settled, upon the principle 
of protecting the security pending the litigation; but it wdll 
not interfere with the possession of the deeds (y). And the 
court will take this course the more readily if the first mort- 
gagee have contracted to deal with the estate by surprise, or 
have shown an intention to deprive the puisne mortgagee of his 
rights; as where the agreement for sale was made after the 
filing of tlic bill to redeem, no objection having been made to 
the right to redeem till the six months’ notice of payment had 
nearly expired. A sale by the mortgagee for an improper 
object will also be restrained (z), 

606. Tlie mortgagee will not be restrained from selling, 
upon the ajifdication of an incumbrancer claiming to restrain 
liim fi*om doing so, by virtue of a contract which he is at the 
same time impeaching. As where the assignee of a puisne 
mortgagee, whose assignor was privy to a transaction by which 
the first mortgagee’s rights were admitted, had filed a bill 
to impeach those rights, and attempted to stop the sale, on 
the ground that by the same transaction the first mortgagee 
had limited his power of sale (r?). 

607. Nor will the court interfere with the mortgagee's 
action on his covenant, on the ground that a contract still 
incomplete has been made by liim to sell the estate for a larger 
sum than is due on the mortgage (i): nor with his ejectment, 
because, after contracting to sell, he has brought an action on 
the covenant, and has compromised it on payment of a sum 
of money by another person whom the original mortgagee 


(y) Rhodes r. Buckland, 16 Bcav. 
212; James Biou, 3 Sw. 234. 

(z) Whitworth v. Rhodes, 20 L. J., 
N. S., Ch. 105. 

(ffl Cockell i\ Bacon, 16 Beav. 158. 
(6) Willes V. Levett, 1 De G. & 8. 
322; but the report is not very clear. 


The prayer was to restrain the sale as 
well as the action, and the common 
injunction was granted in that form, 
and was dissolved. But the Vice- 
Chancellor’s observations a])pcar only 
to refer to the action. 
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afterwards redeemed tor the purpose of completing his contract 
for. sale (c). 

608. The provisions which restrain the judgment creditor, 
who has obtained a charging order (d), from taking any pro- 
ceedings to obtain the benefit of it till the expiration of six 
calendar months from the date of the order (167), do not 
prevent him from getting a stop order within that j)oriod to 
restrain payment of the dividends (c). The order only pre- 
vents the security from being diminished, by restraining 
the payment of a part of the fluid which it was intended 
by the statute should be impounded for the benefit of the 
creditor. 

The same principle is applied to the pro\ision contained 
in 1 & 2 Viet. c. 110 (/), wliich i*estrains the judgment 
creditor from jiroceeding in equity to obtain tlic benefit of 
bis charge, until after the expiration of a year from the 
entering up of his judgment. 

609. The creditor is only restrained from proceeding to 
obtain the benefit of the charge, not from doing w hat is neces- 
sary to prevent the loss of the benefit ; or from using all 
rights which he liasi acquired by viiiue of the charge, when 
completed by possession under the execution. Therefore ( 

a creditor, who has a charge upon a life interest, may have 
the income impounded in equity during the year, in order 
tliat after its expiration he m.ay not lose the fruit of his charge 
by the failure of the subject of it. Being also entitled to 
proceed, either under the statute or independently of it, pro- 
vided he has done wdiat he can to obtain at law the benefit (£ 
his judgment, he may, if he have issued an elcgit, come into 
equity within the year for protection of the property, even if 
in the case of leaseholds he may not be relieved without the 

(c) Davies v, Williams, 7 Jur. 6G3. 372; Bristed v, Wilkins, per Wigram, 

id) I Si 2 Viet. c. no, 8 . 14; 3 & 4 V.-C. 

Viet c. 82, 8. 1; Judicature Act, 1876, (/) Sect 13. 

0«1. XLVI. iff) Ycscombc v. Landor, 28 Bear. 

(a) Watts r. jefferyes, 3 Mar. & G. 80. 
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elegit, as upon a wasting security (A). And when in pos- 
session under an execution, he may sue in equity fo^ tlie 
redemption of a mortgage which his judgment entitles him 
to redeem (i), 

Wlicrc a suit is begun by a judgment creditor, upon which 
he can have no relieii because the year limited by the act has 
not expired, and no elegit has been sued eut* he cannot cure 
the defect by amendment after the end * of the year, or by 
setting up a title as mortgagee, which was acquired after the 
suit was begun, though he may be relieved in a supplemental 
suit (A), 


Of staying Proceedings on Payment of Money into Court. 

610. It has also been provided by statute (/), that where 
any action shall be brought on any bond for payment of a 
mortgage diibt, or performance of mortgage covenants, or 
■where any action of ejectment shall be brought in apy court 
of record at Westminster, or in the Coxtri of Great Sessions 
in Wales, or in any of the superior courts in the counties 
palatine of Chester, Lancaster or Durham, by any mortgagee 
or his representative or assignee, for recovery of the posses- 
sion of any mortgaged hereditaments; and no suit shall bo 
then depending in any court of equity in England for the 
foreclosing or redeeming of such mortgaged hereditaments, if 
the person having right to redeem such mortgaged heredita- 
ments, and who shall appear and become defendant in such 
action (617), shall, pending such action, pay to the mortgagee, 
or in case of his refusal shall bring into court (613) where 

{h) Partridge Poster, 10 Jur., after an administration decree, see 
N. S.741; 84 Bear. 1. As to the cflfect DaniePs Ch. Pr., p. 1463, ed. 6; and 

of 27 & 28 Viet. c. 112, 8. 1, upon this after a resolution to wind up a joint 

section of 1 & 2 Viet. c. 110, see Hat- stock company, Lindley, Part. 1307, 

ton.v. Haywood, L. U., 9 Ch. 229, 234. ed. 3. 

(i) Barnes i*. Thrupp, 3 Jur., N. S. (1) 7 Geo. 2, c. 20, s. 1. The pro- 
1242. visions of sect. 1, so far as they relate 

(ik) Smith V. Hurst, 10 Hare, 30 ; to actions of ejectment by mortgagees, 

Godfrey r. Tucker, 9 Jur., N. S. 1188; have been re-enacted in almost similar 

33 Beav. 280; 33 L. J., Ch. 659.- As wgrds by the Common Law Procedure' 
to the general right of creditors to pro- Act, 1852, s. 219. 
cced for the recover}’ of their debts 
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such action shall be depending, all the principal monies and 
interest due on such mortgage, and also all costs expended in 
any suit or suits att law or in equity upon such mortgage (such 
principal, interests and costs (m) to be computed by tlie court 
whei’C such action shall be depending, or by the proper officer 
by such court to*' be iippointed for tlmt purpose), the monies so 
.paid or brought into .court shall be taken to be in full satisfac- 
tion and discharge of such mortgage; and the court (618)* 
shall and may discharge every such mortgagor or defendant 
from the same accordingly, and by rule of the same court 
compeh such mortgagee, at the costs of such mortgagor, to 
assign, surrender or re-convey tlie mortgaged hereditaments 
and the mortgagee’s estate and interest tlicrcin, and deliver up 
all deeds, evidences and writings (;^) relating to the title of tlie 
mortgaged hereditaments unto the mortgagor who shall have 
paid or brought such monies into court, his heirs, executors or 
administrators, or such other person or persons as he or they 
shall for that purpose appoint. 

611. It is also provided (o), that wlien any suit shall 
be brought in equity to compel the defendant or defendants, 
liaving or claiming a right to redeem, to pay the principal and 
interest due, or the prineijm! and interest together with any 
monies due on any incumbrance or specialty chargeable on the 
equity of redemption, and in default of payment for fore- 
closure, the court on an application (619) by the defendant or 
defendants having a right to redeem, and on his or their ad- 
mitting (620) the title of the plaintiff, may, at any time l>efore 
bringing the cause to a hearing, make such decree as it might 
have made in case the suit ha<I been regularly brought to a 
hearing ; and all parties shall be bound by such decree, as if 
it had been made by die court at or after the hearing of the 
suit. But the act does not extend {p) to any case in which 

(m) The costs taxed dis between enactment as to actions of ejectmcht 

party and party. (Doe d. Caps r. Caps, in sect 220 of the Common Law Pro- 
4 Sc. 468; 6 L. J., N. S., C. P. 237. cednre Act, 1852, by which the person 

(n) See Anon., 2 Chit. Pr. Ca. 264. against whom redemption is prayed 

( 0 ) 7 Geo. 2, c. 20, s. 2. may insist in writing to the like efl^ect 

ip) Sect 3, Sec the corresponding under his hand or the band of his 
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the person against whom jflie redemption is prayed shall insist 
in writing, before the money is brought into court, that the 
party praying redemption has no right to redeem (626), 
or that the premises are chargeable with other principal sums 
than those appearing on the face of the mortgage, or admitted 
to be due ; nor to any case where the right of redemption is 
controverted between different defendants in the same suit, nor 
* to the prejudice of any subsequent mortgagee or incumbrancer, 

612. It was usual, at the time of the passing of iJiis act, to 
secure the payment of the mortgage debt, and the performance 
of the covenants contained in the mortgage deed, by means of 
a bond, which is alone specified in the beginning of the first 
section as the subject of an action ; but the word hand being 
treated in its broad sense as an obligation, the statute is 
applied also to actions upon the covenant in the mortgage 
deed {(j). 

613. The morigagor must bring into couii; all that by 
construction is due on the mortgage. Kcli(^f Was refused on 
payment only of interest and costs, where the mortgagee 
had power to enter and pay himself principal and interest on 
default of payment of interest; because on such default the 
principal was held to be immediately payable, notwithstanding 
a clause which postponed the payment of it for a term of 
years (r). 

614. Where there are more mortgages than one, a court 
of law will not, under the statute, allow redemption on 
payment of the principal, interest and costs on one mort- 
gage only ( 5 ) (1033), or on payment of what is due on the 
mortgage, where other monies may be tacked {t ) ; but will not, 

attorney^ agent or solicitor, to be deli- (r) Goodtitle d. Green v. Notitle, 
Yered before the money shall be brought 11 Moore, 491. 

into Court, to the attorney or solicitor («) Boe d. Kaye v, Soley, 2 W. Bl. 
for the other side. 726. 

(^) Dixon u. Wigram* 2 Cr. & J. . (f) Felton v. Ash, Barnes, 177; see 
GlSf^Smeeton v. Collier, 1 Exch. 457; Goodright v, Moore, Barnes, 176. 
5Dowl, &I.., P. C. 184. 
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in addition to tl>e mortgage debt, coippel pa^^ment of bond or 
simplcf contract debts (?/), which cannc|t be tacked to the inort^ 
gage, except against the heir (1014) ; nor of other monies not 
secured by the mortgage, as interest due before its date, or the 
costs of preparing the moi’tgage (1633), or of an assignment of 
it {x): which latter, indeed, are not, as of course, allowed to the 
mortgagee, even by courts of equity, which arc not fettered by 
the language of the first section of this statute. And the object 
of the statute being to relieve tlie mortgagor fi’oin tlie delay and 
expense of a suit in equity for redemption, and not to lessen the 
rights of the mortgagee, and there being no provision for ac- 
counts or allowances where the mortgagee has beiai in j)osscs- 
sion, the application of the statute is limited to eases in which 
it would be equitable to relieve on payment only of ju'ineipal, 
interest and costs of suit ; viz. wlicie the mortgagee is not in 
])oss(‘ssion, and lias not aitetnpted to exercise the power of sale* 
And Avlu're he has attempted to sell, an order for reconveyance 
has been refused unless the mortgagor would consent to pay the 
costs incurred (y ). 


616. Under the third section of the act, if the person against 
whom the redein])tion Is prayed shall deny the right to redeem, 
or shall insist tliat the premises arc chargeable wdth other sums, 
he must not content himself by giving a simple notice to that 
effect, but must state such facts as will enable the court to fonn 
an opinion as to the grourtd upon which the right is disputed (z), 
or the nature and amount of any further demand which may be 
claimed by tlie mortgagee, beyond tlie principal, interest and 
costs ; both because the court is bound to see tlie nature of the 
question raised and the reality of the demand, and because, in 
the latter case, the defendant cannot otherwise be expected to 
admit its validity (a). If the mortgagee claim' interest during 
the interval between the granting of the rule to stay proceedings 


(w) Bingham v. Gregg, Barnes, 182; 
Archer v, Snatt, 2 Str. 1107. 

{x) Doe d, Blagg Steel, 1 Dowl. 
P.C.359. 

(y) Sutton V. Rawlings, 3 Exch. 407 ; 
Dowle tJ. Neale, 10 W. R. 627. 

M* VOL. I* 


( 2 ) Doo d, Harrison t>. Lench, 18 
L. J., Q. B. 278; 14 Jhr. 863; 6 Dowl. 

L. 270, notwithstanding Filh^ v, 
Hopkins, id. 264. ' - i. 

(a) Qoodtitlo d. Leon v, Lon^dovptt;*' 
3 Anst. 987. * . 


Z 
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and the actual payment of the money, he must also claim it at 
the time of discussing the rule (i). 

616. The court cannot order the mortgagee to pay the costs 
of the rule, on the ground that he refused a tender of the amount 
due (c) ; nor will any claim for costs incurred at law before the 
commencement of the suit be allowed on a proceeding in equity 
under the statute, unless, as is also necessary where the cause 
comes to a regular hearing, the claim be raised on the plead- 
ings (rf). But costs incun'cd after the commencement of the 
suit may be allowed (<?). 

w. Unless the mortgagor himself have appeared, and 
become defendant in an action of ejectment (610), the court 
cannot interfere ( / ), either under its statutory or its general 
power, over the action ; it is not sufficient that the actual defen- 
dant, at the time of the application, is the authorized agent of 
the mortgagor (ff). So, if the mortgagee have obtained posses- 
sion in an undefended action of ejectment, possession cannot be 
restored to the mortgagor under the statute on payment of 
principal, interest and costs (h). But where the recovery was 
against the mortgagor’s tenant, the court was prepared to set 
aside the judgment and to let in the mortgagor to defend as 
landlord, that he might be able to apply to stay proceedings 
under the terms of the statute. 

The mortgagor is sufficiently shown, for the purposes of the 
statute, to be a defendant, if he swear that he has entered the 
usual appearance, though he omit to state that he has entered 
into a consent rule; if there be no evidence that he has omitted 
to do so («). 

618. The power given in general terms to the courts 

(ft) Jordan v. Chowns, 8 Dowl. P. C. Nev, & M. 867; 8. C, Doe d, Hnret r, 
709. Clifton, 4 A. & E. 814. 

(^0 Doe d, Simpson v, Bunn, 1 W. (g) Doe d. Orchard v: Clifton, supra. 
W. & H. 49. (A) Doe d, Tubb v. Boe, 4 Taunt. 

(^) Millard v, Magor, 3 Mad. 433. 886. 

(^) Davkins v. Evans, 9 L. J., Ch. (i) Doe d, Cox v. Brown, ^6 Dowl. 
179. P. C. 471; Doc d, Simpson r. Brown, 

(/) Doe d. Orchard v, Clifton, 6 2 Jur, 841. • 
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of common law, by tins statute, to order the delivery of 
deeds, may be exercised by a judge at chambers (A). 

619. The application in equity under the statute may be 
made either by petition or motion, uj)oii the hearing of whicli 
the court will, in a proper case, make a decretal order, direct- 
ing(Z) an account of the principal and interest due, and taxation 
of the plaintiff’s costs, and that on payment within six months 
of the amount found due, the plaintiff do re-convey ; but in 
default of payment that the dcfiindant be foreclosed, with tlie ' 
usual directions. 

630. The admission of the plaintiff’s title required by the 
statute, as a foundation for the apidientiou, is such that the, 
dtifendant cannot dispute (/«) the amount of j)rincipal stated by 
the bill to be due ; nor can evidence be; admitted that jiaymcnts 
have been made in reduction of j>rincii)al, notwithstanding a 
statement to that effect in the petition. And it w^as said(w) by 
Lord R<;desdale, then Solicitor-General, that if the defendant 
applied before answer, Ik* must take the statement of the bill 
to be true ; but that the court made no order where the plaintiff 
was aware of the objection but liad not admitted it and offered 
an issue. 

The defendant must submit not only to the demand, but 
also to the relief prayed in the suit, and to which the 
jdaintiff would be entitled at the hearing ; and he cannot have 
an order for an account, and that on payment within six 
months the mortgagee may rc-convey, and that proceedings 
may be stayed in the meantime, without the order for fore- 
closure in default (e>). 

631. All the defendants who have a right to redeem are 
required by the act to join in the application, and admit ( p) 

{k) Smeeton v. Collier, 1 Kxch. 457; (m) Hnson v, Ilcwson, 4 Vcs. 105. 

5 D. & L., P. C. 184; 17 L. J., N. S., (») Jd. 106. 

Ex. 67. See Jndicature Act, 1873, (jf) Fraed v. Hull, 1 Sim. A St 331. 

8. 39. {p) See the Judicature Act, 1875. 

(0 2 Van lleythnysen, 390. Order xix. 17. 

z 2 " 
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the plaintiff’s title ; therefore it was said, that the assignees 
of a bankrupt mortgagor, whose bankruptcy happened after the 
commencement of the suit, could not have an order without 
the bankrupt’s concurrence, because the decree would give him 
a right to redeem (y). Also there can be no order, because 
there can be no admission, where one of the defendants is an 
infant (r). 

Nor will the court generally make a decretal order against 
infant defendants (1746), under its inherent powers, to the 
same effect as an order under the statute;, where the plaintiffs 
would thereby be enabled to foreclose the infant’s estate («) ; 
although the mere fact that the infants arc parties to the suit as 
cestuis que trusty where their interests are subject to the para- 
mount right of a consenting defendant (such as the right of an 
administrator to deal with the assets which are the subject of 
the mortgage), will not prevent the court from making the 
order {t). 

622. An objection having been made by a plaintiff, whose 
bill contained the usual suggestion that the defendant had dealt 
with the equity of redemption, that a discovery of subsequent 
incumbrances was necessary for tlie safety of tlie title by fore- 
closure, leave w^as given to the defendant to produce an affidavit 
upon the subject(R); and the necessity for the discovery api>ears 
from the fact, that the defendant had actually sold the estate. 
33ut in a latter case (a:), Shadwell, V. C. E., held, that no such 
affidavit was necessary. 

623. The statute docs not leave the court without discretion, 
so as to compel it, contrary to its usual practice, to relieve a 
person in contempt (y). 

624 It seems tliat simple foreclosure suits only are con- 

(q) Garth v. Thomas, 2 Sim. & St. (y) Piggin v. Cheetham, 2 Hare, 80; 

188. 6Jnr. 819. 

(r) Lushington v. Price, 9 Sim. 651. (or) Reeves v. Glastonbury Canal 

(s) Taylor v. Coates, 8 Hare, 268. Company, 14 Sim. 351. 

(t) Id. and Grane v, Mitchell, 10 (y) Hewitt v, McCartney, 13 Ves. 

Sim. 484. 500. 
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tcmplated, and not those in which another demand is set up 
independent of the foreclosure, though Lord Eldon thought 
that a reference might justly be made as to the mortgage, and 
that the cause should go on as to the other matters (r). And 
relief is said to have been refused in equity, where the mort- 
gagee sought to tack other demands to his mortgage (u). 


626. It is clear that the statute docs not aj>ply to a suit in 
which a sale is prayed (/>) ; but in such a suit, the court, under 
its general powers, will direct an account of tlie priucii)al, 
interest and costs found due (c). 

620. The provisions of the third section of the act api)CJir to 
be satisfied by the production of affidavits, showing an actual 
ground for disputing the right to redeem ; as for instance that 
the mortgagor had agreed in witing to sell the equity of 
redemption to the mortgagee (rf) ; and it has been laid down 
tiuit the act was intended to apply only where the riglit to 
redeem was clear beyond all doubt (c). 


627. Where the mortgagee has brought an action, it is indis- 
pensable that an application under the statute be made, if at 
all, before he is entitled to take out execution (/) ; the reason, 
it is presumed, being that the mortgagee is not to be deprived 
or delayed in taking advantage of the fruit of his diligence; 
the statute not being for his prejudice, but for the benefit of 
the mortgagor. But this consideration docs not prevent the 
court from enlarging the time for payment on the usual terms 
under a statutory order, the matter being treated, under the 


(r) Bastard v. Clarlic, 7 Vcs. 489. 

(a) Vaughan v. Lloyd, cited 7 Vcs. 
489. 

(b) Praed r. Hull, 1 Sim. & St. SSI. 

(c) Aberdeen v, Chitty, 3 Y. A C. 
382. 

(<4) Goodtitle d, Tatum v. Pope, 7 
T. R. 185; but an application in similar 
circumstances under 4 Ann. c. 1 6 (which 
prorides for the discharge of debts on 
bonds subject to defeasance, where the 


t 

money shall have been brought into 
court, or paid before action, though 
not strictly according to the condition, 
Bs. 12, IS), was granted, after deli- 
bcratioii, on the ground that no suit 
in equity had been brought for the 
performance of the contract. (Skinner 
V, Stacey, 1 Wils. 80.) 

(e) Per Alexander, C. B., Goodtitle 
r. Bishop, 1 Y. A J. 344. 

{/) Amis V, Lloyd, 3 V. & B. 15. 
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lattor words of the second section, as if the cause had been 
regularly brought to a hearing (y), 

628. The order made under the statute is a decree, and 
therefore cannot be discharged on motion (A). 

629. It is said ( 2 *), tliat the object of this statute was merely 
to give a new jurisdiction, in the case of mortgages, to courts 
of law ; the second section, as to courts of equity, being merely 
incidental and unnecessary : because there was always in those 
courts an inherent jurisdiction to stay the proceedings in any 
cause, and in any stage of the cause, whenever the dclciidant 
will submit to a decree, establishing the full demand made by 
the bill, and giving the whole relief prayed in respect of that 
demand with costs. 

The court will accordingly stay proceedings, under its in- 
herent powers, upon payment or tender by a •pnisnt incum- 
brancer of the principal, interest and costs of the plaintiff, and 
upon bringing into court a sum sufficient to cover the costs of 
the defendant, so far as the plaintiff is liable to them, until the 
amount has been ascertained (A). And the other defendants 
cannot resist the motion on the ground of hardship upon them, 
in < dismissing a suit by which they hoped to get their rights, 
and for the prosecution of which they relied upon the plaintiff: 
because, up to the time of the decree, the defendants have no 
control over the suit, the plaintiff being dominus litis^ and 
being besides always liable to be paid off. But the court will 
refuse to make such an order, where it would affect the interests 
of the other defendants, by interfering with questions as to 
tke priorities of the incumbrances on the estate ; or with an 
order of the court made in another suit relating to the same 
securities; though even in such a case it will anticipate the 
decree at the hearing by ordering inquiries as to the priorities 

{g) Wakroll v. Delight, 9 Vea. 36; Earl of Portarlington, 2 Ph. 30;* 10 
Coop. 27. Jur. 673 ; see form of order there, 

(//) Cadle V. Fowle, 1 Bro. C. C. 616. Paynter v, Carew, Kay, xxxvi. 

(i) Praed r. Hall, 1 Sim, & St. 331; (Jt) See form of order ia Franco i*. 
Boys V. Ford, 4 Mad. 40 ; Darner t\ Cowper, W. N. 1871, 76. 
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of, and the amounts due to, the incumbrancers, and if proper 
by directing a sale (/). 

In another case in equity (mi), a motion for reconveyance 
and stay of proceedings in a suit by a puisne incumbrancer, 
against the mortgagor and other mortgagees for foreclosure, 
A\ as granted on payment into court by the defendant of enough 
to cover the principal and interest due to the jdaintiff, and the 
costs of him and the otlier mortgagees, defendants to tlie suit, 
as between solicitor and client. A rule at law (/i) for recon- 
veyance and delivery of the deeds by a first mortgagee, wlio 
liad received notice from a second mortgagee not to part with 
them, seems more open to question, considering tJic duties of a 
first mortgagee in such a position ; but it was said that sevtiral 
modes might be adopted to prevent injury to the second mort- 
gagee through tlie the interference of the court. 

630. Where the circiimsiances of the case prevent tlie court 
from making an order under the statute, it will sometimes 
make such a decree under its inherent powers, as it might have 
made at the hearing (e) ; viz. for account and foreclosure, in 
default of payment on a given day ; and it appears by reported 
cases (p), that the court has even stayed proceedings on pay- 
ment, on or before a certain day, without giving the plaintiff 
liis right of foreclosure on default of payment at tliat day ; but 
with a proviso, that on such default it should be deemed that 
no order had been made on the application. This, however, 
seems hardly to meet the rights of the mortgagee, who is un- 
doubtedly entitled to proceed upon all his remedies, without 
being stopped or delayed otherwise than by payment of all 
that is due. And Wood, V. C., refused (y), where no tender 
or payment has been made, to make any order to stay pro- 
ceedings which would give the plaintiff less than the decree of 
foreclosure on default of payment at the day named ; refusing 

(l) Paine t». Edwards, 8 Jur., N. S. (o) See Aberdeen v, Obitty, 8 Y. & 

1201. C. 882, where a sale was ordered. 

(m) Laslett r. Cliffe, 5 Jnr. 403. (j?) Jones v, Tinney, Kay, xlv. ^ 

(n) Dixon r. Wigram, 2 Cr. & J. Challie w. Gwynne, Kay, xlvi. 

618. (g) Faynter v, Carew, Kay, xxxvi. 



344 rUUSONAL UKrUKSENTATlVES OP 

i, 

also to inako a decree of absolute foreclosure on default, where 
there were many defendants, because a partial decree against 
one dcf(‘ndant only ought not to be made. The inference 
therefore seems to be, that where no payment or tender has 
been made, and there arc several defendants entitled to redeem, 
and not consenting to the application, the court ought not to 
make an order under its own powers, on the application of one 
of such defendants, staying proceedings on payment at a given 
day, with foreclosure on default against the defendant seeking 
the order. 

631. Under its general powers, and upon considerations of 
policy or convenience, the court will also stjiy proceedings in 
suits, independently of any submission to the demand made 
by the bill. Thus, where a plaintill* had already filed two 
harassing bills for redemption, which were dismissed, the pro- 
ceedings in a third suit, commenced for the same purpose, wcjre 
stayed (s) vuilil payment of the former costs. And the court 
has stayed a suit for redemption, against an ambassador, for 
a year and a day, unless he should sooner return from his 
embassy (/); upon tlic principle that ho is entitled, as a public 
officer, to b(3 protected against suits during his absence. And 
to the same effect, says Lord Cokc(?^), that, as to the king’s 
soldier, and the king’s ambassador, both these being for the 
publiqiic good of the real me, privat’c transactions and suites 
must be suspended for a convenient time,” 

Of the Persons entitled to sue for the Mortgage Debt. 

632. It was formerly considered, that, although where there 
was a collateral security by bond or covenant for the mortgage 
debt, it belonged to the personal representative of the mort- 
gagee ; yet that if there were no such security, nor any want 

(s) Calvert r. Kontli, 4 Y. & C. 614. AVhcclhousc r. Ladbrooke, 3 11. & N. 
As to applications at law to stay pro- 2t)l. 

ceedinjjs on forfeiture a Unid by non- (/) Pilkington r. Stanhope, 2 Vern. 

payment of interest, see 4 Ann. ci 10, 317. 

s. 13; Darby v, Wilkins, 2 Str. 057 ; Van (m) Co. Litt. 130 a. 

Samlau r. , 1 B. & Aid. 214; 
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of asset)?, and the condition of a mortgage in foe, was for pav- 
ment to the heirs or iissigns, or to the heir or executor, the 
heir might become entitled to tlic land, as real estate absolutely 
vested in the mortgagee (jr). liut it was soon after adjudged, 
and has ever since been held, that in all inortgagcs the nioiiey 
must go to the executor or adrninistratoi* and not to the heir 
of the mortgagee, unless the latter in his lift‘time (//), or by 
his will (r), do othcnvisc disjmse tliereof And tliis doctrine 
rests on the ground that the principal i-ight of the inorlgagtie 
is to the money, and his riglit to tlie land is only as a seem-ily 
for the money ; as soon as the mortgagoi* jiays the money, the 
land belongs to liim, and the moii(*y only to the iiiortgagiie. 
And the question of assets or no assets, or the (‘xi.sten(‘e or 
want of a ])ersonal security, was declared to be no measure of 
jnstiec to tlie ])ers()nal representative, but only a pr(*teiu!e to 
flii'our tlie heir (//). Nor is the entry by the; mortgagee an act 
which makes tlie mortgage part of liis real e; tate(/v). 


633. The heir of the mortgagee is, therefore, before; foi*e- 
closiire, or release of the equity of redeinj)tion, only a tniste'c 
for the mortgagee's executors, and if the moj-tgagor liimsclf 
be tlu; heir of the mortgagee, the legal estate will not pass to 


(./•) Smith r. Sinoult, 1 Cli. Ca. SS; 
St. .John r. ( Jruljliain, 11 (’ar, 1, dti-il 
tliorc. At law the ohl rules were, that 
if the money were irjerely made payable 
to the fei»lTee, it should he paid on his 
death to his exceutor ; e.xecpt that if 
only a partial payment were made, and 
fraudulently accepted by llic executor, 
the estate shouhl not he divested out of 
the heir. (Lit. 331); Co. Lit. 20U b.) 
That if the coiiiliti(m were to pay to 
the mortgagee or liis heirs, the latt(?r 
should receive it, bcenuse they were 
appointed by the partic.s themselves; 
if to the feoffee, his heirs or assigns, the 
payment must be to the hcir.s, and not 
to the executors, who are not assigns 
at law of the estate, becau.so tlie mtjrt- 
gagee, being seised of the estate, could 
make assigns by deed ; and if under 


the lust form of condition the feoffco 
assigncMl over, the payment might he 
made either to the first ft*nfTi‘c or his 
heirs, or to fhe second feoffee, the 
feoffor not being l»ound to take notice 
of the second feoffment, and tlie first 
feoffee iiiul his heirs la-ing expressly 
named in the condition. (Co. JJt. 
210 a.) I5ut a e< ►vinous |>ay!iicnt would 
not defeat the heir of the WTond feoffee. 
(GcxmIuH I*. Wyct, Cro. Eliz. 383; Moor, 
708.) 

(y) Cotton V. lies, 1 Vern. 271. 

(z) Noys V. Mordannt, 2 Vei n, C8J. 
(rt) 'J'iiomborough Baker, 1 Ch. 

Ca. 283; 3Sw. 028; Meeker Tanion, 
2 Ch. Ca. 29; Wiim v. Littleton, 1 Vem. 
3; Tabor v. Grover, 2 Id. 367; Canning 
r. Hicks, 1 Vcm. 412. 

(/y) Noy i\ Ellis, 2 Ch. Ca. 220. 
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the devisee. of the mortgagor, under a general devise of real 
estates in trust for sale (c); for to hold the contrary would be 
to assume that the mortgagor had authorized his devisee to 
nialvc a sale, which would be a direct breach of tnist, 

But, where the heir of the mortgagee obtained a decr(^c of 
foi-cclosure, and after the day of payment liad passed, the 
mortgagor dis(;overcd that the money had been given to the 
executor, and filed an original bill, praying liberty to pay the 
money to him, it was held {d ), that the plaintiff was for ever 
foreclosed; but it Avas ordered that the heir should sell the 
land, and the executor should have the value. The purchase- 
money was ordered into court, till the heir and executor had 
interideaded, and the mortgagor was discharged from payment 
to the latter. In another case(c\ Jefferies, L. C., is reported 
to have said that the heir might, if he Avould, keep tlie land, 
and take the benefit of foi*eclosure, on payment of the debt to 
the executor. It is, therefore, too late, as it seems, for the 
mortgagor to complain, after decree, that he has been fore- 
closed by the Avrong party. 

634 . Alter a release of the equity of redemption, or absolute 
foreclosure, the estate b(ung no longer a mere security ( 1778 ), 
Avill pass to the heir or devisee (/). And even though the 
foreclosure be incomplete, if the estate be devised as realty, it 
will be so as between the devisor and the devisee (y), and 
upon an enlargement of time for redemption ( 1688 ), the latter 
Avould seem to be entitled to the money; fur it is plain, that 
Avlicthcr the gift have the (piality of money or land, the devisee 
may equally have been the object of the mortgagee’s bounty. 
But, as against creditors, the imcomj>letc foreclosure does not 
j)r(‘,vent the security from remaining personal assets for pay- 
ment of the mortgagee’s debts (^); nor does it seem proper, 
that if the estate have descended after the order absolute for 
foreclosure has been obtained by the mortgagee, and the fore- 

((?) Marshall, Exp., 9 Sim. 565. (#) Clcrkson v, Bowj^er, 2 Vem. C6. 

(<i) Karl of Carlisle f. Globe, Froem. (/) Thompson r. Grant, 4 Mad. 

Ch. U. 148; differently cited, 2 Vein. 438. 

(i7. (y) Garrett v. Evers, Mos. 364. 
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closure be afterwards opened on tlic ground of fraud, collusion, 
or irrcgu!ai*ity of process, the licir should be entitled to the 
redemption money, because under such circunislanccs he could 
hardly have any c(]ulty against the mortgagc'cV ])crsonalty ; but 
if the for(‘,closure be opened for a reason wliich docKS not touch 
the honesty or regularity of the transaction, the lieir would no 
doubt be entitled to the money : and even In cases of fi*aud, if 
he lost the estate, he would be entitled to the value of‘ im])rovc- 
raents (1633). 

636. The estate will ]iot he treated as realty in the hands 
of the mortgagee, whore there has been no foreclosure, on the 
ground that at the filing of the bill an absolute title lias bc^cii 
a<viiurcd liy possession, under the Statute of Limitations ; if, 
at the date of the accruer of tlui right which is claimed by the 
bill, there was clearly only a mortgage title (A). 

Of the T'nnt at which the Creditor may sue^ and herein of the 
Skitnte of Limitations^ 

636. There will be no foreclosure until defiiult in jiaynieiit, 
according to the agreement (/) ; but as the right of redernjitiou 
may be jiostjioncd, during a certain period (1187), so the 
mortgagee’s right to call in tlic money, and co?ise(jiiently to 
foreclose or sell may also he limited (A); and the limitation 
may be greater than that upon the riglit to r(?deem ; for the 
same reason does not exist for guarding the rights of the mort- 
gagee as of the mortgagor. I’hcrc is, theredbre, no objection 
to an agreement that the debt shall not be called in during 
the lifetime of any particular ]>crson ; and unless fraud woro 
proved, it is probable that no objection would be made to any 
postponement of the right. 

637. If there be an absolute covenant not to call in the 

money, during a certain period, no default in payment of in- 
« 

(//) Flack r. Longmate, S Beav. 420. Lat. fl21 ; ace llamshottom r. Wallis, 
(i) Bonham v. i^ewcomb, 1 Veni. Coote, App. p80; 5 L. J. (N. S.) Qh. 
232. U2. 

(A) Barrowes t\ Molloy, 2. Jo. & 
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terest cliii’Ing that period will enable the mortgagee to sue, 
iiotVvithstandlng the breach of the condition in the mortgagci ; 
though if there be no such covenant, the mortgagee can sue at 
any time after default of payment of interest, however distant 
may be the day at which imymcnt of the principal money is 
reserved (/), unless he have Hjaived the default by afterwards 
a(!cej)ling the interest (m). 

Such a covenant also affects the right to sue in respect of 
any monies, to which the mortgagee becomes entitled in that 
character; and even of salvage claims (as for advances of head 
rent) during the period included in the covenant (?/.), but not in 
respect of injuries to the security (o). 

Neither can a puis7ie mortgagee, who has covenanted not to 
foreclose during a certain time, proceed to redeem the first 
mortgagee, and to got a conveyance of the legal estate (/>), for 
he has no right to sue the mortgagor, or to bring him befoni 
the court, because of the covenant, and without the mortgagor 
the first mortgagee cannot be sued ( 1428 ). 

638 . A solicitor cannot enforce a charge upon his client's 
estate for costs by suit, pending the taxation of the costs. An 
action for such a purpose will be dismissed with costs, 
without prejudice to future proceedings after completion of the 
taxation ; but it seems that if the suit be only to establish the 
charge, it may be ordered to stand over until the taxation be 
completed {(j ). 

639 . It wjis enacted by sect, 40 of 3 & 4 Will. 4, c. 27, tliat 
no action, suit, or other proceeding shall be brought to recover 
any sum of money secured by any mortgage, judgment or lien, 
or otherwise charged upon (r) or payable out of any land or 


(/) Burro wes v. Molloy, 2 Jo. & I^at. 
521; Stanhope r. Manners, 2 Kd. 11)6. 

( 7 /i) Langridgc r. Payne, 2 J. II. 
425. See Taafc, Be, 14 Ir. Ch. R. 
347. 

(») Burrowos r. Molloy, supra. 

(o) Dugdalc liobcrtsoii, 3 Jar., 
N. S. 081 


{ji) Bumsbottom r, W^allis, Cootc, 
Mort. App. 580; 5 L. J., N. S. 02. 

iq) Waugh r. Waddell, IG Bcav. 
621. 

(r) This docs not include bond debts, 
by which the heir is bound. (Roddam 
r. Morlcy, 2 Kay & J. 336. See S, C» 
1 De G. & J. 1; 3 Jur., N. S. 440.) 
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rent, at law or in equity, or any legacy, but within twenty (.«) 
years next after a present riglit Ho receive the saiiK^ sliall luive 
accrued to sonic person capable of giving a discharge for or 
release of the same, unless in the nioantinie some part of the 
principal money or some interest thereon shall have been paid, 
or some acknowledgment of the right tliereto shall have kuni 
given, in writing signed by the ])crson by uhom the sanu^ shall 
be payable, or his agent, to the p('rson entitled lh(*ret(), or his 
agent ; and in such case no such action or suit or proceeding shall 
he brought, but within twenty (s) years after siicli ])ayment or 
aeknowledgmerit or the last of such payments or acknowledg- 
ments, if more tliun oii(‘ was given (/). The right to file a bill 
of foreclosure is not aflected by the above-mentioned jwovision, 
but falls within sect. 24 of the same act and the* act 1 Vi<‘t. 
e. 28 ; the former of wliicli jirovides, that no person claiming 
any land or rent in equity shall bring any suit to recover tlic 
same, but within the period during whicli, by virtue of the 
same act, ho. might have made an entry, or distress, or brought 
an action to recover th(' same respectively, if he had l)een en- 
titled at law to such estate, interest, or right, in or to iJie sanui, 
as he shall claim therein in equity — viz,, twenty (s) years (?/) 
iH'xt after the accruer of lh(* riglit to make the entry or distress, 
or to sue, to the plaintiff, or to some ])erson through wliorn he 
claims; and the latter, that any person (claiming under any 
mortgage of land may make an entry or bring an action at 
law, or suit in equity, to recover such hind, at any time within 
twenty (s) years next after tlie last payment of any jiart of the 
principal money or interest secured by such mortgagi' ; though 
more than twenty (j?) years may have clajised since* the right to 
make the entr}", or to bring thi action or suit, shall have first 
accrued, 

640. A mortgagee who does not coma to the court as a 

(<) On and after 1st January, 1879, 104, ovcrrnlinff Dcamian r, Wyebe, 9 

the word t/celve umst be substituted Sim. 570; Henry r.* Smith, 2 iJr. & 

for twenty. (Real Property Limita- War. 387. , 

tion Act, 1874, c, 57, RS. 8, 1, 9.) <a) Real Property Limitation Art, 

(0 Wrixon r. Vizc, 3 Dru. A War. 1874, s- 2, et seq. 
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to enforce Ills rights, but is made a defendant by a 
(•reditor to complete a purchaser’s title and procure the distri- 
bution of funds set apart to indemnify him against the charge, 
is not bound by the statute (ar). 

641 . ♦The purchaser of a mortgaged estate, to whom both the 
mortgagor arid mortgagee convey, is a person claiming under 
a mortgage within the latter act, although tlie mortgage no 
longer exists; and time runs under 3 & 4 Will. 4, c. 27, from 
the payment of the mortgage debt and interest (y). 

642 . The assignee of a mortgage, made more than twenty 
years before the action, but on which the mortgagor had paid 
interest within twenty years, ivas held to have a right of entry 
under 7 AV'ill. 4 & 1 Viet. c. 28, against a defendant who had 
been in jiossession by the mortgagor’s sufferance without paying 
rent, or making acknowledgment, for a jieriod commencing 
more than a j'car before the date of the mortgage ; though tlie 
mortgagor’s right, >vhich accrued before the mortgage, was 
barred by. time under 3 & 4 Will. 4, c. 27 (r), 

643 . The act of 3 & 4 Will. 4, c. 27, also declares (a), that 
when any acknowledgment of the title of the person entitled 
t^) any land or rent, shall have been given to him or his agent 
in writing signed by the jierson in possession or receipt of the 
jwofits or rent, such possession or receipt, of the person giving 
tlie aeknoAvlcdgment, is deemed to have been the possession or 
receipt of or by the person to whom it is given, at the time of 
giving the same (5) ; and the right of the latter person to sue is 
deemed to have accrued at, and not before, tlie time of giving 
the acknowledgment, or tlie last of the acknowledgments, if 
more than one ( 660 ). 

(ir) Mnrpby r. Sterne, 1 Dr. & Wal. (a) Sect. 14. 

23G. (&) /. /*., the time of the signing of 

(y) Doe d. Baddeley v. Massey, 17 the writing, where it differs from the 
Q. B. 373. ' time at which it is dated. (Jayne v. 

(s) Doe d. Palmer r, Eyre, 17 Q. B, Hughes, 10 Kxch. 430; 24 L. J. (N. S.) 
306? Ford v. Agcr, 2 H. & C. 279; Ex. 115.) 

7 Jnr., N. S. 804. 
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644 . An allowance of ten years is made for persons 
under disability, — ^by reason of infancy, coverture, idiotcy, 
lunacy, unsoundness of mind or absence beyond seas, — and 
their representatives, from the termination of the disability, or 
from death (r). No action can ho brought by any person 
under disability when his right first accrued, but witliin 
forty years next after the accruer of the riglit, though 
such disability may liavc lasted during the wliole of that 
])eriod, or though the term of ten years from the c(‘ssiilion 
of any such disability shall not have expired (r/); and where 
a person under disability at the accruer of the right shall 
die during the disability, no time to sue beyond the 
twenty years next after the accruer of the right, or the 
ten years next after the death of the persofi under disabi- 
lity, shall be allowed l)y reason of tJie disability of any oilier 
])erson (c). 

646 . Although section 24 of 3 & 4 "Will. 4, c. 27, is so 
fi’amed as to exclude Ic^gal mortgages, according to the letter 
of the act (for it speaks of tlie mortgagee’s rights to sue, as if 
lie had hem entitled at law), it is lield (./*)» jdain 

intention of the act, and ujion the terms of the act of Victoria, 
that legal securities arc also included. 

Where a mortgage, executed only by the mortgagor, con- 
veyed the legal estate at once to the mortgagee, and there w'as 
a covenant for quiet enjoyment after default, but no iidcntion 
was shown that the mortgagor should -enjoy the land, betAveen 
the execution of tlie deed, and default in payment of the 
money ; it w as held (^), that the covenant meant only tliat, 

% • 

(r) 3 & 4 Will. 4, c, 27, s. 16, reducetl 187.0. (Heal Property Limitation Act, 

to ffix years, on and after Ist Jauuaiy, 1874, c. 67, as. 6, 3.) 

1879. (Heal Property Limitation Act, (<?) 3 & 4 Will.4,c.27, 8.18. Periotls 
1874, c. 67, 8 . 3 ; disability by reason reduced to twelve years, on and after 
of absence beyond seas being excluded, Ist January, 1874. (Real Property 
sect 4.) Limitation Act, 1874, 88. 1, S.) 

(d) 8 A 4 Will. 4, c. 27, 8. 17. (/) Wrixon r. Vize, 3 Dm. & War. 

Periods reduced to thirty years, and 104, 118. 

six years on and after 1st January, (^) Dee r. Lightfoot, 8 M, W. 

C63. 
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before default, the mortgagee should rest upon his own title 
as against strangers ; and time was held to run against the 
mortgagee from the date of the mortgage, and not from the 
day of default in payinent. 

646 . The wrd “judgment,” as used in the 40tli section of 
the act of Will. 4, is not confined, in its meaning, to cases in 
w’hicli judgments can only be enforced against real estate, on 
account of the nature of the debtor’s assets, but applies (/) also 
to cases in Avhich personalty is subject to the judgment. 

■f 

647 . The limitation created by the statute aj)pHes equally, 
whether the interest mortgaged be reversionary or not; a 
mortgage of a reversionary interest being subject (so far as 
its nature admits) to the same rules of law as any other 
security (wj). 

648 . Before the passing of the statute 3 & 4 Will. 4, c. 27, 
it was held(w), that, although a creditor’s demand were in 
strictness barred by the nile of equity, used by analogy to the 
old Statute of Limitations, yet that rule would not be apjdied 
against him, if it api)eared that he had delayed his suit in 
confidence of the prosecution of an existing suit, by another 
creditor, on behalf of himself and other creditors; because 
every creditor has an inchoate right in such a suit, to the 
extent of its being considered as a demand. After the passing 
of the statute (seet. 40), a case occurred (^;), in wdiich it was 
determined that where a creditor, knowing nothing of the 
prosecution of a former suit, comes to tlie court aftei> discover- 
ing that suit, and after the statute has otherwise barred his 
remcefy, and claims payinent out of a fund in court in the 
former suit, he shall have no relief ; because the statute makes 

(0 Watson r. Birch, 15 Sim. 52«T Sco tho judgment, and see the case 
(w) Sinclair v, Jhekson, 17 Beav. explained, 1 Y. & C. 438. 

405; Humble r. ITumblc, 24 Bcav. o35; ip) Berrington v. Evans, 1 Y. & C. 

3 Jnr.. N. S. 1289. 434; followed in O’Kelly v. Bodlcin, 

(h) Sterudale v, Hankinson, 1 Sim. 3 ]|r. Eq. R. 390; Hutchins v, O’Sul- 
393. The doctrine is far too broadly livon, 11 Ir. Eq. R. 443. 
stated in the margin of the report. 
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no exception in favour of a bill by one creditor for the 
benefit of the rest. But the question was left open, whctlier, 
if the creditor's suit were prosecuted with the knowledge and 
(X)nsont of him who afterwards claimed the benefit of it, and 
who had trusted to its prosecution, it \fould not so fiir be 
his suit that the statute would be inai)pHcablo ; and it was 
observed, that If the statute could be held not to apply, the 
creditor must give good reasons why he delayed to seek in his 
own ])erson tlie help of the court. And, subject probably to 
tliat observation, it seems, that the law remains as it was 
before tla^ statute ; and that a creditor may coini; (;;) in under 
anotlier en diiors bill ibr the general benefit of creditors, filed 
or pi'osecuted with liis knowhulge before lh(^ decriit; to aeeoiint 
aiul re])ort made, wliere liis demand wouy not liave been 
bjirred liad lie himself filed the bill, and wlicre he comes in 
according to tlie d(‘crec and tiic course of the court ( 7 ). For 
it is thought to be but reasonable, where cr(*ditors come in 
under a decree in such a suit, to supixisc tliat they wenj lying 
by, seeing that tliere was a snit in )»rogress ol* wdncli they 
could have the Ixmefit, anri it is impolitic to make a rule which 
would drive each creditor to begin a sei»aratc suit, or action, to 
recover his particular demand. 

649. It is immaterial that the bill docs not jirofess to be 
filed oil behalf of creditors, that being but a matter of form ; if 
the suit be so constituted as to admit of a crediter coming in 
under the decree and proving his demand, the want of that 
averment will not shut him out (r). A mortgagee’s suit (s) 
for sale of the estate, not purporting to be on behalf of all 
the creditors, and a decree thereui after the mortgagor’s death 
directing accounts of his estate, is only contingently for the 


ij?) Bcrmingham r. Burke, 2 Jo. & 
Lat. G9i); the learned author of which 
dceiHion also states, that the case of 
Stertidale v, Hankinson is still law, 
boili in England and Ireland, bat to 
be cautiously applied aince the statute. 
(Sugd. B. P. 8. 123.) 
ig) See O’Kclly r. Bodkin, 3 Ir. 

M. VOL. I. 


Eq. R. 3iM); Brown r. Lynch, 4 Ir. 
Eq. K.*316. 

(r) O'Kelly r. Bodkin, 2 Ir. Eq. R, 
369 ; and see Bennett v. Bernard, 1 2 
Ir. Eq. R. 229. And the observations 
there upon Stemdale v, Haukinsoii, 
supra. 

(s) Rankin r. llam'ood, 2 Ph. 22. 


A A 
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iKjnefit of creditors, who have no presewt right to go in and 
prove under the decree. 

660. The benefit of a suit cannot \ye claimed under this rule, 
against the statute, t)y a person who, although made a party to 
the suit, was not served and did not appear, and whose name 
was afterwards struck out (if). 

661. In a case (u) in England since the statute, in which a 
bill was filed by a creditor on his own behalf only, making 
another creditor, who claimed a lien for a debt on certain 
papers, a defendant, and jiraying the usual accounts and ad- 
ministration, and that the lien claimed, if any^ might be 
ascertained, and •the amount paid according to priority; it 
was held, that this was not a suit of which the person claiming 
the lien could have the benefit as a creditor, against the 
Statute of Limitations ; because, so far from his lien having 
been admitted, the bill prayed that the lien, if any> might be 
ascertained ; and upon a petition by the claimant of the lien, 
jiraying an incpilry as to the amount due thereon, the court 
only directed a general inquiry as to incumbrancers ; so that 
the claimant was nowhere treated as a creditor in the decree or 
otherwise in the proceedings, except in the Masters report, by 
which his del)t Avas found to be due. This decision is doubted 
by a great authority (r), but stands, it is submitted, upon good 
reason. The jirayer, that the lien, if any, might be ascertained, 
was certainly not an admission of the existence of the lien. It 
is like an offer to discharge a lien if it should be established, 
which does not bind if the lien lie not established {jy) ; and, in 
like manner, admission to an estate, subject to an equity of re- 
demption, if any, is no acknowledgment of a mortgage title (r). 
Nor could the fact, that the debt w^as found due by the Master’s 
report, amount to a recognition of its existence, for no inquiry 
was directed as to the particular debt ; and it was this very 

(i) O’Kclly %\ Bodkin, 3 Ir. Bq. R. (y) Pclly v. Wathen, 7 Hare, 362. 
300. (?) Hardy v. Reeves, 4 Ves. 40(i; 

(w) Watson v. Birch, 16 Sim. 623. and see Bligh v. Benson, 7 Price, 206. 

{it) Sngcl. R. P. S. 120. 
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report which was in question, and was alleged to l)e wrong, by 
reason that the debt had been barred by tlie statute. 

662. So long as the mortgagee is alone in rcccij)t of the 
rents of the mortgaged estate, as if he be tenant for life of the 
estate, the statute does not run against the mortgage title ; 
tlie interest is deemed to liave been ])aid out of tlu^ rents in 
favour of tlie remainderman, wlio cannot alh^ge that it was 
not j)aid for the purpose of setting up the statute. Hut it 
seems tlie court cannot assume that the interest was paid if 
the bill ex[)ressly state that the rents were insidlicient for 
the pur[)ose (a), Tlic rule seems to be the same where the 
incumbrancer is tenant in common of the (‘state ; for a ternant 
in common is entitled to rediHun the whole estate, as against 
an ineumhranei*!*, and, subject to account with his co-tenant, ho 
is (‘utithul to reiHuvc the whole rent (//) (1226). 

653. Where tenant for life pays off a charge, though he take 
no stops for keeping it alive, it remains unmerged in favour 
of his personal re])rosentatives, not withstanding the Statut-c 
of Limitations and the ubstMU'ie of part jiayment or ackno\vI(?dg- 
ment; there being no assignable person liable to pay tlie charge, 
or who by tlie delay could lx? iiidueed to suppose that the charge 
was merged ; Jind the n^nt, out of which the intcr(\st was pay- 
able, l>cing receivalih', by and belonging to the jierson (iiititlcd 
to the interest (c). 

664. The judicial appointment of a receiver (697) of the 
encumbered estate doiis not prevent time from running against 
a stranger to the suit; but it does prevent it, in a court of 
equity, from running in bis favour against the suitor ; for the 
possession of the court is the suitor’s possc^ssion, and against a 
person in possession time cannot nm (d), 

(a) Wynne r. Styan, 2 Ph. 303; (o) Burrell v. Earl of Kgremont, 7 

Lord Carbery v, Preston, 13 Ir. Eq. R. Beav. 205. 

455.* (d) Harrison v. Dnignan, 2 Dm. & 

(If) Wynne r. Styan, supra. War. 295 ; Wruton v. Vizo, 3 id. 104 ; 

Dixon t\ Gay fere, 17 Beav. 421. 

aa2 
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666, Wliore money, which is liable for tlie payment of 
nnsatisfiecl chiinis, has been paid over to persons as volunteers, 
in breach of trust, the statute does not bar the creditor’s claim 
as against those persons, but an account may be directed of the 
monies paid to them (c). 

666. The possession of the mortgagor is consistent with and 
not adverse to the rights of the mortgagee, except in case of 
renunciation of his rights by the latter, or under other special 
circumstances (/). Jlut time runs under the Statute of Limi- 
tations against the mortgagee, although thei-e be no adverse 
possession {g), 

667. The operation of the statute 3 & 4 Will. 4, c. 27, s. 40, 
is prevented by payment of some part of the principal money, 
or some inteix^st thereon, or by some acknowlcdgnient of the 
right tluii’oto given in writing, signed by the person by whom 
the same shall be payable, or his agent, to the person entitled 
thereto, or his agent; no action, suit or proceeding being allowed 
within twenty years after such payment or acknowledgment, or 
the last of them, if more than one. 

In 3 & 4 AVill. 4, c. 42, which provides (sect. 3), that all 
actions of covenant or debt, upon any bond or other specialty, 
or of debt upon any bond, or scire facias upon any recognizance, 
shall be commenced within twenty years after the cause of such 
action or suit, the saving clause (sect. 5) provides that if any 
acknoAvlcdgment shall have been made either by wanting signed 
by the inirty liable^ by virtue of the indenture, specialty or re- 
cognizance, or his agent, or by part payrrient or part satisfaction 
on account of any principal or intcn*st being due thereon, it 
shall be laAvful for the person or persons entitled to such actions, 
to sue within twenty yeai’s after the acknowdedgment, part 
payment, or part satisfaction, or within twenty years after the 
cessation of any disability. 

(<?) Fordliani V. Wallis, 10 Hare, 231; C Nev. & M. Slfi. 

17 .lur, 228. (^) Wrixon v. Vi/.e, 3 Drn. & War. 

(/) Doe r. Williams, 5 A. & E. 291; 104, 121. 
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Uiuler tlic statute of Janies 1 (A), wliicli did not jnovide for 
acknowledgment by part payment, a payment out of personal 
estate would not keep alive a debt against realty which was also 
liable to pay it (/) ; for, except in cases of joint contract, 
one person cannot generally l>e bound by the admissions of 
another (A). Upon the sjime princii)le and authority, it was 
held, under the modern statute, that j)ayrnent of inUn^est by the 
devisee of the mortgagor, or n'ceipt of rent l\v a creditor, iu his 
character of incumbrancer on the real estiitcs ought not to pre- 
serve the debt agsiinst the debtor’s personalty (/). 

668 . It was, howevor, Iioltl before tbo ]>iissin}if of tlic statnte 
3 & 4 Will. 4, that if an equitable mortgag{^(^ enter into posses- 
sion and iHHH'ive the rents of the estate, llit? re(joi])t ought ])rima 
facie to be taken as part payment of interest or i)rineipal, as tlic 
case may lx; (m); and it has been considered (w), that such a 
r(^eeipt or other jiart jiayment of the mortgage debt will kee]> 
alive against the statute the judgment or bond debt, by which 
tlie mortgage is collaterally scciiml. And although it lias hixui 
determined under 3 & 4 Will. 4, c. 42, that the j)ayrnent of 
inlen'st by one dt'visee, n|)on whose estate* a moiety of the testa- 
b*r s debts was charged, will not keep alive the renKuly against 
the devisee niider tlie same will of another estate, ehargcjd with 
the other moiety of the debts (o) : yet as the words “tlu^ jmriv 
liable” used in that statute must mean each or any of the persons 
liable, where there arc more than one, tlie acknowledgment or 
payment by any one of several jiersons liable for the siune debt, 
in respect of interests in the same estate, will jiresia-vi? IIk^ nmiedy 
against the others. The payment, th(?reforo, by a devisfjc for lifi*, 
of interest on the testator s specialty debt for which the heirs 
are bound, will keep alive the right of action against tlie remain- 

(/<) 21 Jac. l,c. K;. (w) Brocklchuriit i\ Jessjip, 7 Sim. 

(f) Putnam v. Bates, a Buss. 1S8. 4^8. 

(A) Atkins v. Trcdgold, 2 B. & C. (n) Siigd. R. P. S. 128, and cuwk 
2a; Slater r, Lawson, 1 B. & Ad. 390. cited there ; Dowling r. Ford, 11 M. 8c 
) Fordham v. Wallis, 10 Hare, 217 ; W. 329. 

17 Jur. 228. («) Dickinson v, Tcnwlnlc, I De G., 

tj. & S. 57; 9 Jur., N. S. 230. 
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dorman (/;), and so will payment by devisees in trust, under a 
will, against tlie beneficial devisee (y). 

659. As to the nature of the acknowledgment required by 
sects. 40 and 42 of the statute, the latter of which clauses relates 
to arrears of rent and interest, it lias been held(r) (and the prin- 
ciples of the decisions apply also to sect. 28) ( 1201 ), that the 
admission must have been made to the person entitled to make 
the demand [or his agent], and wdth a view, on the part of the 
person acknowledging, of making himself liable to the demand. 
Therefore, a letter written by an executor, seeking to throw the 
burden of the debt u])on another person, was held not to be 
within the statute. But an admission made by answer or other 
proceeding in a suit will be a good acknowledgment to tlu* 
person entitled, if he be a l)arty, though not the plaintiff* in the 
suit (s ) ; but wluTC he is not a party, it seems to be other- 
wise (t), Tlie Master’s report, however, being a judicial 
document, and he deriving his authority from the court, and 
not being the agent of th() parties, has been held to be no 
acknowledgment within the statute of a judgment debt ; 
especially as the person entitled to the debt W'as no party 
to the suit; though it has been thought (//), that the report 
itself, the debtor being a party to it, w^ould give a new right to 
receive the money secured by the judgment, just as if the judg- 
ment itself had been revived. 

660. The acknowledgment under these sections is to bo 
made by the ])erson by whom the money is payable, or his 
agent ; in which resjiect they differ from sect. 28, under wdiich 
no acknowledgment by an agent is valid ( 1200 ). In the case 
of an c(]uitable lien, tlie pei’son by whom the money is payable 

(y;) lioddaiii t\ Morlcy, 1 J)c G. & J. (r) Ilolland r. Clark, 1 Y. & C. C. C. 
1; Tears r. Laiiig, L. K., Kq. 41; 151. 

and sec The Fitzmaurioc!;, In re, 15 Ir. Blair v. Nugciit, 3 Jo. & Lat. 

Ch. R. 445. C58, 677. 

iq ) Coopc V. Cresswcll, L. K., 2 £q. ( 0 Hill t*. Stawcll, 2 Jebb & 8. 

106. 389. 

1?/) Siigd. R. T. S. 131. 
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is uij(lcrsUK)il to l)C tlie person claiming the land out of which 
the money is payable (r). 

661 . Tlic payment on aecomit of an annuity, of the divi- 

dimds of a sum of stock which has b(‘en sot apart, to answor 
t!ic annuity, is not a payment which, under st‘c.t. ‘10, will 
bur the annuitant from recovering the arrears. 1\) create 
sucli a bar, there must lijive no recognition of the 

annuity (//). 

662 . AVherc by a eonsemt order in a forc^closure suit, in 
which the Statute of Limitations had been set uj>, a payment 
was made to the plaintiff in pa rfe discharge of liis claim, it was 
held, that though tlie payment would have defeated the bai* 
<T(‘ate(l bv the statute as between adults, the rights of infants 
who were jiarties to the suit were not affected (r). 

663 . The words ^‘tlK*, person by whom tlie same shall be 
jiayable/’ used in sect. 40 (and which apply then? both to tlie 
making of a payment ami the signing an acknowledgment (//) ), 
have been aj^plied to the mortgagor, so as to make payments of 
interest by his agent sufficient to prevent the. statute from bar- 
ring the demand of the mortgagee, as to estates included in Ids 
security, but which liad lieen sold many years befon^ by the 
mortgagor; and to the rents of which no recourse had bc^en had 
lor payment of interest ( h), Tliis decision ap])ears at first siglit 
to conflict with the constnictioii put upon nearly siniilnr w’ords 
in 3 & 4 AVill. 4, c. 42 ( 1687 ), by which tlu^ acknowledgment 
of the mortgagor w as held to l)e unavailing to support the claim 
of the first mortgagee, to arrears of interest lM*yond the jicriod 
limited by the statute, and to the detriment of puisne iriciim- 
braueers (c). 

In the case of Bolding v. Lane the acknowledgment relied 

(or) Toft r. Stephenson, 1 Dc G., M. (a) Chinuciy r. Kvans, 11 H, L. C. 
& G. 28; S, t'., 5 id. 735; 15 Jur. 115. 

1187. (^) Ibid. 

(y) Ashwcirs Will, In re, Job. 112. ((?) lk»lding; r. Jjiiie, 1 Dc G., J. & 

(:) Thwaites r. M*Douungb, 2 Ir. S. 122; 0 Jur., N, S. 50C. 

It. 37. 
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on did not (as was supposed by the learned judge who decided 
that case in the Court of Chancery, and who also took part in 
the decision of Chinnery v. Evans) consist of payment of in- 
terest by the mortgagor, but arose from a recital in a transfer 
of a puisne mortgage ; though this circumstance has only a 
remote bearing upon the distinction between the cases; in 
(;ach of which the rights of persons taking, subject to the first 
mortgage, were involved. In the one, the mortgagor’s ac- 
knowledgment was, and, in the other, it was not, held sufficient 
to affect them. But if the decisions had been otherwise, the 
rights which the puisne incumbrancers had acquired in the 
latter case, by the neglect of the first mortgagee to obtain his 
interest, would have been taken from them for his benefit ; 
whereas, in the former, the first incumbrancer, wdio was in no 
default, would have been deprived of his right in favour of 
persons who always ludd subject to it. The principle which 
reconciles the decisions appciars to require that to make the 
acknowledgment sufficient under the statute, it must not only 
bind the })erson who makes it, but must not affect the existing 
rights of any other person in the estate, Avlietluir such rights 
were acquired by the original contract, or by the operation of 
the statute itself. 

664 . Payment of interest by a surety is sufficient ; and it 
will be ])resumed, in the absence of evidence to the contrary, 
that the principal debtor was in default, and that it w^as 
the sunity's duty to pay the interest (rf). But it seems clear 
that payment of interest by a stranger ( 1 282 ) wwld not bo 
an acknowledgment within sect. 40 (c) ; though the heirs of the 
mortgagor have been held to be bound, by payments of interest 
made by a person, whose length of pc^ssession, if she w^ere 
treated as a stranger, and not as the agent of the heirs, would 
be sufficient to bar tln^ir own right (/). 

666 . The acknowledgment must show' that the debt is 

{d) Cniin r. Taylor, 1 F. & F. C61. (/) Allies v. Manncring;, 2G Beav, 

(r) Chiancry r. Evans. 11 II. L. C. 583. 
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subsisting ; a mere recital that a mortgage of the j)ropcrty 
litis been executed, and that the latter is still vested in tins 
mortgagee, is not sufficient: for the mortgagee may be in 
possession, and yet may have satisfied himself out of the 
rents (//). 

666. The acknowledgment will be sufiielciit, if it be made 
by a trustee of the estate, ^vhether he bo a devisee in trust (//) 
of the debtor, or a trustee appointed by the court (/); just 
as the acknowledgment of an ex(‘,cntor will keej) alive a debt 
against all ])arties benefictially interested. And a letter (/<), 
])rofessedly writhui and signed by an ainanucuisis for the i)e.rsoii 
a(!knowledging, and sworn to have been written aeeording to 
bis dictation, and to have signed in his presence, has b(!en 
held to ]>(^ a good acknowledgment by an agent; though th<5 
agency might probably be (‘stablisbed on hjss i)articular, tliough 
substantial, ])roof. 

A\diere an acknowl(‘dgment is made by a person who fills 
a double character, as that of executor and beneficial devisee 
of the debtor, it is a general acknowledgment, and will not be 
ai)plied to one character more than to tlu^ other, and the inte- 
r^jst of the peu'son making it us luuKdicial devisee will he, 
atr(X!ted (/) ; but if he be executor of one clcbt«)r, and Jki 
also a debtor individually, in respec^t of the sanuj debt, an 
act done by him winch he was bound to do in bis individual 
character, and which amounts to an acknowledgment, will 
not be prima facie considered to have l)e.en done as exe- 
cutor (m). Ho fills the place of two jx'rsons, and the question 
is, by whom the promise was mad(i, and not what is the extent 
or effect of it, 

667 . An undisturbed ^wssossion for twenty years by tlic 
grantor of an annuity, and his representatives, of land charged 

(ff) Ilowciitt r. Bonser. 3 Kxi^h. 4ai. 1187. 

(A) St. John r. Boughton, 9 Sim. (//) St. John v. Bougliton, Hupra. 
219. (0 Furdham «?. Wallis, 10 Hare, 

(i) Toft r. Stephenson, 1 l)e G., M. 931; 17 Jur. 228. 

& G. 28; S, C., 5 id. 73o; 15 Jar. (i/t) Way r. Basset, 5 Hare, 55. 
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with payriKJiit of the annuity, during which time the annuity 
haw been punctually paid, but no written acknowledgment has 
been given, has been held {n ) not to operate as a bar to tlie 
annuitant, tliough it seems to have been thought that the 
literal construction of the statute might have led to such a 
consefjucTice : and, a fortiori^ mortgagee will not be baiTcd 
by th(i ])UTictual payment of his interest under the like circum- 
stances {o). 

668. The right to sue must have accrued during the 
disability, and the act gives no new equity in respect of a 
subsc(iiient disability ( /i). So under the old law, if time 
began to run during the life of the ancestor, it continued 
against the infant heir (<7) ; and, running during a woman’s 
discoverture, would continue after her marriage (r). 

Where disability is relied on as an excuse for not coming to 
the court, tlie disability must be clearly stated. It is not 
enough to say gonerall}% that thei’C have been infancies, 
covertures or other disabilities, owing to which the })laiu- 
tiff during part of the time has been unable to assert or 
prosecute his right (,v)« This was held under the old law 
in a case of redeiiqdion. 

669. In a case {t) which came before him when Lord 
Chancellor of Ireland, Lord St. liconards declined to give 
any opinion on the question whether the 25th sect, of 3 & 4 
AVill. 4, c. 27 (wliieh provides that where any land or rent 
shall be vosUxl in a trustee, upon any express trust, time shall 
run against the right of tlie cestui que trust, or those claiming 
through him, to sue the trustee or those claiming through 
liim, to recover such laud or rent, only from the time when 
the trust estate shall have lx*cn conveyed to a purchaser for 
valuable consideration, and then only as against such puv- 

(w ) Francis r. Grover, 5 Hare, HU. {n) Blewitt v. Thomas, 2 Ves. juu. 

(0) Sugd. R. V. S. 27, 29. 6G9. 

( yO Goodall v, Skarratt, 3' Drew. (t) Law v. Bagwell, 4 D. & W. 398; 
219. and see Dillon r. Cmisc, 3 Ir. Eq. U. 

( 7 ) St. John r. Turner, 2 Vern. 418. 81. 

(r) Anon., 2 Atk, 333. 
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cluisor and any person claiming tliroiigli him), U])plies to the 
40tli and 42nd 8(H3tions of the same act ; and he thought the 
difficulty might be greater as to the latter section. But the 
Vice-Chancellor of linglaud had already hold (u)y that section 
40 had no operation where the relation of trustee and cestui 
ijue trust existed ; and liOrd St. lueoiiards liiinsolf attenvards 
held (:r), with the concurrence of the Lords .Instie<?s, that 
the cestui que trust of an annuity, secured by a subsisting 
t(Tjn in trustees, is entitled, notwilhstanding section 42, to tlu^ 
whole arrears, so long as the trustees have the right to get p(KS- 
session by virtue of llie legal estate vested in tbcin. I'pon tln^ 
existence of tliis right also depends tlie decision in the case of 
Youvij V. Lord tVnUrparli. It will be observed, that the 24(li 
s('etion,to which by its ]>osition the 2oth appears intended to he 
specially j»oiiitcd, relates to the recovery of land or rent, hut the 
doth and 42ikI to money and arrears, and interest of inoiK^y, 
clanged uj)(>u land or rent. 

The 2oth secti<in applies 1o <?estiiis (pu^ trust inter se, wliere 
some have received to ihe exclusion of others, as well as Ixdwcen 
them and tin? trustee; its operation being to exe(‘j)t where there 
is an (‘xpress trust all cases which Avould otherwise have lalleii 
within the geiieial rule contained in sect. 24 (y). 


670 . Where (c) a debtor executed a legal mortgage, and 
covenanted to |)ay the d<‘l)t, and the mortgagee afterw'ards 
joined in postj)oning his debt to another creditor, to whom the 
estate was thereujKm c<jnveycd, in trust to s<41 and a])ply the 
puichasc-nioney in })aymcnt of the trustee's debt, and then 
of the debt of the original mortgagee; and, soon after, the 
debtor by deed-poll assigned t(» the original mortgagee certjiin 
future property to secure the j'ostjiojK^d debt and other debts; 


(m) Y(»nng V. WatiTpark, 13 

Sim. 204; 15 L. J. (Cli.) N. S. G3. 

(*r) Cox «. Dolman, 2 Dc G., M. & 
G. 692 ; t?ce also Francis r. Grover, 
6 llarc, 39 ; Hughes v, Williams, 3 
Mac. & G. 683; Gough v. Unit, 16 
Sim. 32.3; Karl MauAficld r. Ogle, 1 
Jur., N. S. 414. And it makes no differ- 
cncc that the term is reversionary; 


Snow r. Booth, 2Jiir., N. S. 37, 244; 
2 K. & J. 132; 8 Dc G., M. & G. 69. 

(y) Knight r. Bowycr, 23 Beiiv.609; 
2 Dc G. & J. 421; 3 Jur., K. S. 968; 
4 id. 569. 

(r) Bennett r. Cf>f»ixjr, 9 Bcav. 262 ; 
and see Dillon r. Cniise, 3 Ir. Kq. K. 
70; Hunt V, Bateman, 10 Ir. Kq. K. 
360. 


f 
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a bill Hied by the original mortgagee to have the benefit of 
the deed-poll, more than twenty years after its date, but less 
tlian twenty years after the sale, under the trust, of the 
estate comi)riscd in the original security, was held to be in 
good time ; for the statute did not run against the plaintiff’ in 
respect of his original debt whilst tlic trust-deed was pending, 
and whilst he might expect to receive payment by means of 
it, and therefore he still had the benefit of the covenant in the 
original mortgage deed, to which the deed-poll was only a 
collateral security, remfiining in force during the existence of 
the original debt. 

It will, however, be remembered, that a scheduled incum- 
brancer, in a deed containing trusts for i)ayment of the 
scheduled debts, but wdio is no party to the deed, docs not (a) 
come within the description of a cestui qne trust under an 
express trust for this purpose, 

671. A charge of real estate with payment of debts, with 
a direction to raise sufficient by mortgage or otherwise, docs 
not create an express trust (i); and the trust between vendor 
and purchaser is not an express tnist within sect. 25, but 
constnu;tivc only; for, by sect. 40, twenty }ears bars every 
lien on land, but sect, 25 makes no length of time a bar(c). 
A subsisting term agreed to be assigned upon trust for the 
mortgagee is an express trust by virtue of the agreement, 
though no assignment was executed ; and though the term was 
outstanding and satisfied at the date of the mortgage, the 
effect of the assignment will not be prevented by merger under 
8 & 9 Viet. c. 112 (r/). 

The 25th section does not apply until the time when the 
party seeking the remedy himself becomes entitled to pos- 

(n) Law V. Bagwell, 4 Dm. & War. value, the 2r)th section could have no 
398; Walwyn v. Contts, 3 Sim. 14; effect at all upon the 40th; for not a 
3 Mer. 707; Garrard r. liord Lauder- lien only, but every kind of charge 
dale, 3 Sim. 1; 2 K. & M. 451. * upon laud, is jfrimd facie barred after 

(i^) Dickinson p. Toasdale, 1 Do G., twenty years by the latter clause. 

J. & S. 52; 9 Jur., N. S. 236. (d) Shaw r. Johnson, 1 Dr. & Sm. 

(r) Toft V. Stephenson, 7 Haro, 1. 412; 7 Jnr., N. S. 1005. 

But if the reason given were of any 
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session. A person eiilitltcl in reiiiaiiulor is, therefore, not 
bound by the statute, lufiax* the period when liis right to 
possession accrues {e), 

672. By the Judicature Acts, after 2nd KoveTnl>cr, 1873, 
no claim of a cestiui que trusty against his trustee, for any 
property lield on an expi*ess trust, or in respect of any hreacli 
of sucli trust, sluill be lield to be barred by any Statute of 
limitations ( /*). 

But, by the l\eal rroj)erty Limitation Act, 1874, afler the 
Ist January, 1879, no action, suit, or otlier proeeeding shall be 
brought to recover any sum of mont‘y or legacy charged uj)(>ii 
or payable out of any laud or rent, at law or in cijuity, and 
sc^cured by an express trust; or to re(‘.over any arrears oi* nmt 
or of interest in respect of any smn of inom‘y or legacy so 
eliargcMl or payable and so secured, or any dainag(‘S in respect 
of such arrears, exce])t within the time within which the same 
would be recoverable if there were not any such trust ( 17 ). 

Th(i remedy oi‘ the vestui qu(* trust against the land will, 
therefore, be tljc same as if tht‘r(‘ were no trust, ami his remedy 
against the trustee is as if tlier(j wmv. no statute. 

673. In every case of a concealed fraud the right of any 
])ersoii to sue (//) for the recovery of any land or rent, of whitdi 
he, or any one claiming through him, may have been dej>rived 
by such fraud, is de('im*d to have lirst accrued when and not 
before such fraud sliall, or witli reasonable diligence might, 
have been discoven d; saving, however, the rights of bona fide 
pureliasers for valuable consideration, who have neither assisted 
in nor had notice of the fraud. But tlie rules of (Mjuity as 
to refusing relief to persons whose rights are not banned by 
the act, on the ground of acquiescence or otherwise, remain 
unaffected (?). It is conceived that tin* 26tli section inu.st have 
an application as extensive as that which relates to express 

trusts. 

• 

(?) TbompRon v. Simpson, 1 Drn. & (;) Real Property Limitation Act, 

War. 469, 489. 1874, 87 & 38 Viet. c. 67, a. 10. 

(/) 36 & 87 Viet. c. 66, a. (2) ; (A) 3 & 4 Will. 4, c. 27, s. 26. 

37 Si 38 Viet. c. 83, s. 2. («) Ibid. s. 27. 
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674 . ^ 3 & 4 Will. 4, c. 42 (A), all actions of covenant 
f)r debt upon any bond or specialty, and all actions of debt 
or scire facias iij)on any recognizance, must, subject to the 
savings in case of infancy or other disability, be commenced 
and sued within twenty years after the cause of action ; pro- 
vided, that if any acknowledgment shall have been made,, 
(‘itlun* by writing, signed by the party liable by virtue of such 
s])ecialty or rcc(jgnizanc(j, or his agent, or by part payment 
or ])art satisfaction, on account of any principal or interest 
IxMiig due thereon, the action may bo brought within twenty 
years after such acknowledgment, or within twcnity years 
after the termination of disability or absence beyond sejis 
existing at the time of the acknowledgment (/). Under this 
statute, a recital in a (jonveyance made by the owner of the 
mortgaged property within twenty years before action brought, 
to the clfect that the principal sum was due, and that all 
interest n-as jiaid, with a covenant by the assignee to jiay 
])rincij)al and interest, was held to be sufficient evidence of 
))ayment of interest to take the case out of tlicj statute; and 
subs('(juent payment of interest by the assignee was held to 
be sufficient within the statute : for even if it were necessary 
that the jiaymcnt should be made by the party liable or his 
agent, the assignee of the equity of redemption. Who cove- 
nanted to pay the interest, was considered to be sufficiently 
an agent for the purpose. And it was intimated on the 
construction of the act with sect. 40 of 3 & 4 Will. 4, c. 27, 
that though an ac'tion of covenant or debt on a mortgage deed, 
or of debt on a mortgage bond, would not be taken out of the 
statute unless the acknowledgment were made to the person 
entitled or his agent, yet on an ordinary bond or covenant, 
an acknowledgment by the person liable or his agent would 
be sufficient, though not made to the person entitled or his 
agent (w). 

676 . The Mercantile Law Amendment Act («) declares, 

(w) Forsyth v. Bristowe, 8 Fxch. 
71fi; 1 C. L. R. 202. 
i^n) 19 & 20 Viet. c. 97, s. 14. 


(*) Sect. 3. 

(/) Sects. 3, 4, T). 



ACKN()WLi:ni^MKNT BV C(>-COXTUA(' FOK. 


:i«7 

with ixjforencc to sect. 3 ol*3 & 4 Will. 4, c. 42, ond^tlier aot^«, 
that when tliere sliall be two or more co-contractors or co- 
debtors, whetlier bomid or liable jointly only, or jointly and 
severally, or executors or administrators of any contmetor, 
no such co-contractor or co-did)tor, executor or adininistmtor 
sliall lose the beru'fit of the said enactments or anv of them, 
so as to be chargeable in respect or l>y reason only of jiayuumt 
of any princijial, interest or ollu r monev!i hy any oilier or 
others of siicli co-con tra(i tors or co-(l(‘l>tors, executors or admi- 
nistrators. 

676 . Persons wlio have iK^glected to avail tlieinselvos of tlic 
Statute of Limitations, and who liavc been held liable to debts, 
wliich tli(‘ statutt^, if it had been sc‘t up, would have liarriHl, 
cannot insist u]K) 1 i any right of contribution as against otlua* 
jiarties, who, by means of the statute, liave rejielled the demand 
against tliem. Nor will the right to marshal assets be, in 
general, kept on foot for the jmrjiose of indirectly giying a 
creditor a right to come upon real estate, after his remedy 
against it has been otherwise barred by the statutif (r>); though 
under sjiecial circumstaiutes, as where a suit had misearried 
1)' no fault of the j)iaiiitifr, but by a gc'ueral misapprehension 
of the rights of tlio jiarties, ami tlie bill hatl bei;n properly 
framed for marshalling, a simple contract creditor was held, 
by virtue of the eejuity of marshalling, not to be banvdby tlio 
statute (})). 


Of the Ecidejice o f the Security/. 

677 . The mortgagee can have no relief, unless tlu* mort- 
gage deed or security be admitted or proved (y). 

Like other instruments, in the establishing of wliich proof 
of the handwriting of the person suhscribing is necessary, it 
may be proved at the hearing, where; its execution is not 
controverted, though its validity may be in question (r), eltlu*r 

• 

( 0 ) Fordham v, Wallis, 10 Hare, C. 211; and see 1 Jo. & Lat. 504. 

217; 17 Jur. 228. iq) 18 Bea?. 804. 

(/O Vickers r. Olirer, 1 Y. & C. C. (r) BotHh r. Cwswickc. 8 Jur. 028. 
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viva voce^Y by affidavit (,v). But it cannot be proved as an 
(‘xbibit at the bearing, if it be impeached for fraud, especially 
if one of the attesting witnesses be alleged to have been 
coneernt'd in the fraud by which the execution of the deed was 
obtained (^). Where the execution and the jiayment of the 
consideration arc contested by a person who is not a party to 
the deed, it must be proved by the witness, though the mort- 
gagor admit the execution, in order that there may be an 
opj)()rt unity for cross-examination (m). 

If the scjcurity be attested by one witness only, who after- 
wards becomes entitled to the mortgage, proof of his hand- 
writing, by a third person, Avill he sufficient evidence of the 
execution of the security (x). In case of the loss of the security 
it may be established by s(K*ondary evidence, and by proof of its 
existence as a security (?/). 


678 . The payment of the eonslderation money need not 
generally he jirovcd, unless the fact be put in issue on the 
])lcfidings, the security being sufficient evidence of such ])ay- 
m(‘nf. (r) ; Init a person claiming to be transferee of an ecjuitable 
mortgage, must not only prove iiaynicnt of the debt, but that 
it was his owm money, or that he was to staiid in the place of 
the original mortgagee («). In the case of a security given by 
a client to his attorney, strict evidence of the payment of the 
money has been required in Ireland (^). In England it appears 
that receipts arc admitted as prima facie evidence of advances, 
but where the security is tor the balance found due on a settled 
account, the solicitor must be jireparcd with evidence that the 


(#) 1 Dan. Tr. 81G, cd. 4; 43r(l Ord. 
Aut;. 1841 ; Howland r. Sturgis, 2 
Dare, 520: bnt an order must still be 
obtained to prove at the hearing (Clare 
«•. Wood, 1 Hare, 314). As to the proof 
where the deed is not denied, but no 
replication (see Howland r. Sturgis, 2 
Hare, 520; Chalk v. Heine, 7 Haro, 
303; Jones i?. Griffith, 14 Sim. 2G2). 
The evidence of the mortgagor himself 
will not be allowed to be substituted for 
that of the attesting witness. (Why- 
man V. Gath, 1 C. L. H. 482.) 


{t) Hitchcock r. Carew', Kay, xiv. 
(«) I^igh V. Lloyd, 35 Hcav. 455. 
(d") Iniiinn r. I'arsons, 4 Mad. 271. 
(y) Abingtou r. Green, 14 W. H. 
852; Heath t*. Crcalock, L. H., 10 Ch. 
22 . 

(r) Minot r. Eaton, 4 L. J., Ch. 184. 
(tf) randoorung, &c. r. Balkrishan, 
&c., 2 Moo. E. 1. GO. 

(5) Lawless v, Mansfield, 1 Dru. & 
W ar. 657, 605; and see Carter u. Palmer, 
1 Dru. & Wal. 722. 
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client was not under pressure or undue influence, ain^ that the 
account was stated u|>on the production of Iwoks or otJier 
proper evidence, and under circumstances wliich enabled the 
client to jud^c of the result of the transactions between himself 
and the solicitor (c) ; and where the security docs not express 
the real nature of the tninsaction, it must also be supported 
by extrinsic evidence (^Z), And where there is room for the 
exercise of undue influence, as if a security be obtained by 
a j)ers(m witliout consideration from a woman with whom lie is 
under a contract of marriage, he must show that /he transaction 
was fair and not procun^d by falst^ representation. Ihit tliis is 
only as between the. parties giving and taking the benefit of 
the transaction; for no such duty is cast upon a ])urchaser 
of the seenrity for valuables cousideratimi, not jirivy to the 
fraud ( c). 

679. TIu^ (jucstion wheth(?r the mortgage ever subsisted as 
a security, where from the circumstances under which it was 
(executed (,/’), the alh'ged lunacy of the mortgagor (//), or other 
matters, doubts have arisen on that point, or where the security 
is not jirovctd on the one, or admitted on tin* otlua* side (A), 
may be ascertained by iiKpiin’, or by a jur}\ Declarations by 
a mortgagee who has made a prior voluntary setthunent will not 
be admitted to jirove advances by the mortgagee, so as to affect 
the interests of pei’sons claiming under the settlement (i). 

Where the lunacy of the mortgagor, prior to the execution 
of the mortgage deed, was set up by the defendant in a fore- 
closiu'e suit, it was held that he was entitled to have its validity 
tried by an issue or by ejectment, without filing a cross bill to 
set it aside, although he had not cross-examined the attesting 
witnesses by whom it had been prcved (A), 

(0 Judd r. Ollard, 5 Jur., N. S. 755; 2 Y. & C. C. C. 199; Wynne v, Styan, 

Danes u. Perry, id. 759; 1 Gif. 174; 2 Pb. 30:t. 

Morgan t». Higgins, 1 Gif. 270; 5 Jur., (y) Snook r. Watts, 11 Bear. 105, 

N. S. 236. ( h) G unrdner r. Boucher, 1 3 Bcav. 68. 

(d) Per Lord Eldon in Lewes v, (i) Doe d, Sweetland v. Webber, I 

Morg^, 5 Pr. 143; 4 Dow, 53. A. & E. 733. 

(e) Cobbett v. Brock, 20 Beay. 624; (A:) Jacobs tf. Richards, 18 Beay. 800; 

and see Cooke v. Lamotte, 15 Beay. 234; 18 Jar. 627; 5 De G., M. & G. 55 ; 23 

Hogbton V. Hoghton, id. 278. L. J., Ch. 567. 

(/) Melland v. Gray, 5 Jar. 1004; 

M. VOL. I. 


B B 



EVIDENCE OF SECURITY, 


370 

680. It is, however, to be remembered, that to invalidate 
a contract by a person suspected or found to be a lunatic, it is 
not enough (/) to show lunacy at the date of the contract ; it 
must also be shown that the grantee knew, and took advantage 
of, the grantor’s state of mind. And if a mortgage be made 
without notice of the lunacy, and the money were duly paid (as 
to which, if there be any suspicious circumstances, the court 
will direct an inquiry), the security will be ordered to stand for 
the mmount advanced, though lunacy, at the execution of the 
conveyance, b« admitted at the hearing (wi). It is immaterial 
in such cases whether the suit be by the mortgagee for fore- 
closure, or by persons claiming under the mortgagor to set 
aside the decd(w). And where an illegal agreement has been 
added to a security, a decree of foreclosure ‘may be made upon 
nonpayment of Avhat shall be found due on the original mort- 
gage, if general relief be prayed; though the suit will be 
dismissed, so far as it seeks relief founded on the illegal agree- 
ment (o). If a suit to deliver up securities for fraud and for 
further relief fails, the court does not decree redemption (/>). 

681. In suits by the first mortgagee, if the plaintiff prove 
the subsequent incumbrances, he may at once have a decree for 
redemption or foreclosure against the owners of tliem, according 
to their priorities. But if the subsequent incumbrances be not 
proved nor admitted, or if their priorities be disputed, the 
course is to direct an inquiry upon tliese questions (y). And 
there wiU be no decree, until the securities have been esta- 
blished, and the priorities of the respective incumbrancers 
inquired into and settled (?•) ; for the incumbrancers cannot be 
excluded or postponed, without a declaration of their rights by 
tlie decree. 


(l) Neill V. Morley, 9 Vea. 478; see 
also Price v. Berringtou, 3 Mac. & G. 
486; Baxter v, Earl of Portsmoath, 5 
B. & C. 170. 

(ot) Kirkwall ®. Flight, 3 W. R. 629; 
Campbell v. Hooper, 1 Jur., N« S. 670; 
8 Sm. & Q. 153. 

(a) Campbell v. Hooper, sopra. 


(o) Powney v. Blomberg, 14 Sim. 
179. 

(p) J ohnsoxL V, Fesenmeyer, 26 Bear. 
88; 8 De G. & J. 13. 

(^) Gnardncr v. Boucher, 18 Bear. 

68 . 

(r) Dnberly o. Day, 14 Bear. 9. 
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Chapter V. Part 2. — Op the Personal Remedy 
AGAINST the DeBTOR. 

682 . The ])rincipal secured by the mortgage aud the iiitcrost 
thereon arc distinct debts, and may b(i sopamtely recovered (a-). 
And upon the breach of an absolute covenant for payment of 
the debt on a certain day, the mortgagee may maintain an 
action either of debt or on the covenant , wlietlicr the covenantor 
be principal or surety (t); but on the covenant only, where, as 
in the case of an annuity cliarged on land, the liability of the 
covenantor does not arise until failure in payment by the terre 
tenant (u) I or where the covenant is not direct but collateral, 
as that the covenantor or another will pay(.r); or wben^ the 
qualified form of the covenant implies that there is no personal 
contract for rci>ayinent, upon which an action can be brought : 
as wliere the covenantor, borrowing in tlic chameter of a tnistee 
under a >vil], covenants for repayment out of money coining to 
his liands as trustee, from the mortgaged lands, or from the 
personal estate of the testator (y) ( 1114 ). 


683 . A covenant for payment of the mortgaged debt will 
generally be implied, if the deed contain a stipulation for pay- 
ment on a certain day(z). Rut if, as it sometimes ha])p(Mis in 
a mortgage of public works, the money be simfly bon’owcid on 
the security of the property or undertaking and duti(js, without 
preference between creditors in respect of priority of atlvances, 
and the trustees are under no obligation to set aside part of the 
money received towards keeping dowm the interest, so as to 
give the creditors a legal right to insist on payment ; or if there 
be a special provision for payment of the debt inconsistent with 


(0 Dickenson v. Harrison, 4 Pr. 282. 
{t) Erans v. Jones, 5 M. & W. 295; 
gee Bfurbor v. Butcher, H Q, B. 863. 

(«) Randall v. Kigbj, 4 M. & W. 
130. 

(Of) Harrison v. Matthews, 10 M. & 
W. 768. 

(y) Matthews «. Blackmore, 1 H. & 
N. 7 62. See Anglo-Califomia, &c. Co., 
16 W. R. 245, in the liquidation of 


which it was held that a mortgagee, 
under such circumstances, and Uio 
shares being fuller paid up, could not 
rcr|aire a call to be made. 

(z) Hart r. Easteni Union Railway 
Co., 7 Exch. 246; 8 id. 116; 14 Jar. 89; 
and see the provision to that effect in 
sect. 50 of the Companies Claoscs Act 


(8 & 9 Viet c. 16). 
B B 2 



372 


WHERE COVENANT TO PAYaMPLIED. 


a right in the creditors to demand immediate pajment, the 
interest is in effect merely payable out of the rates and duties ; 
and the terras of the contract are satisfied by giving the lenders 
a claim against the undertaking, without a right to sue the 
corporation, notwithstanding a provision for payment of the 
interest at a fixed time. In the absence of a covenant for pay- 
ment no action will lie in such a case for principal or interest, 
nor can the creditor compel the tmstees by mandamus to pay 
the interest. The creditor can only enforce his rights as mort- 
gagor of tolls against the undertaking, or by determining tlie 
possession of the tolls by the trustees (a). It is different where 
the creditors arc holders of bonds, though by virtue of them 
they have a lien on the monies arising under the act in pro- 
portion to their advances, as if mortgages without priority had 
been granted. The lien is then an additional security only, 
and every bondholder may sue on his own bond, because the 
company may have other property to answer his demand (i). 

684. A covenant for payment will be implied by an admis- 
sion, coupled with an agreement, to execute a security which 
would create a specialty debt, or even (c) by a mere admission 
in a deed, of liability, provided it do not appear that it was not 
the object of the deed to make the debtor liable on covenant. 
If the deed were executed for the purpose of creating a security 
for the debt by other means, and the debt were referred to only 
for ascertaining the amount to be secured, or otherwise for a 
collateral purpose, as by way of recital in an appointment of 
new tmstees, no covenant will be implied, though the deed 
contain an admission or acknowledgment of the debt (rf). 

686 . Where the mortgage contains no covenant for pay- 


(a) Fontet v, Basingstoke Canal Co., (h) Hill v. Manchester, See. Water- 
S Bing. N. C. 433 ; 4 Scott, 182 ; Pardoc works Co., 2 B. & Ad. 644. 
r. Price, 11 M. & W. 427; 13 id. 267; (c) Saunders v. Milsome, L. R., 2 

14 L. J. (N. S.) Exch. 212; The Queen Eq. 673. 

V. Tmstees of Dalby, &c. Road, 22 L. J. ( d) Courtney v. Taylor, 7 Scott, N. R. 
(N.S.)Q.B. 1G4; 17Jur. 734; Preston 749; 6 Man. & G. 861; Marryatt v. 
r. Corporation of Great Yarmouth, L.R., Marryatt, 28 Bear. 224; Isaacson v, 
7 Ch. 665. also 16 M. & W. 461. Harwood, L. R., 3 Ch. 225. 
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merit , the mortgagee may sue at law cither in assumpsit or 
in debt, if the security Imj collateral to the debt, and was not 
taken in satisfaction of an existing debt ; for if it have been so 
taken the contract will have merged in the security, which is of 
a higher nature ; as under like circumstances the reimsdy on 
simple contract will merge in a l)ond or covenant (e) (1328). 

686. Where tlie covenant for payment is otily personal, 
a legatee of the debt cannot sue on the covenant in his own 
name, because such a covenant is not jisslgnablc ; nor can an 
assignee sue in respect of a l)rcach of the covenant which 
happened before his own time (/ ). 

687. To a j)lea of payment in an ac.tion l>y a mortgagee on 
the covenant, a recital in a subsequent mortgage made to the 
same mortgagee, by a purchaser fi om the mortgagor, that the 
purchaser had agreed to convey the pvo]>crty to the mortgagee 
free from incumbrances, is a conclusive support, unless the 
recital be rebutted by the strongest evidence (y). 

688. Where ilic mortgagor of a policy of insurance, the 
insurers being the mortgjigeos, covenants with them to keep 
up the policy, or in default that the insun^rs may pay and add 
tlic premiums to the mortgage debt, Imt there is no covenant to 
repay them the premiums ; the mortgagees in an action against 
the mortgagor for breach of the covenant to keep iij) the policy, 
arc entitled only to nominal damages, the addition of the pn*- 
miums to the debt being the remedy provided; hut under a 
covenant to repay, the amount paid wouhl have been given as 
damages (A). 

It seems that a pledge of a policy of insurance lipon a ship 
gives the pledgee an implied autfiority to sue on the policy in 
the name of the insured (/). 

(fi) Yates r. Aston, 4 Q. B. 182; 8 Taunt. 227. 

Price V, Moulton, 10 C. B. R. fiCl. See Cv) Jones r. Willians, 2 Stark. 62. 
Holmes V, Bell, 3 Man. & G. 213; 3 (A) Brown v. Price, 4 Jar., N. 8. 

Scott, N. R. 479; Norfolk Railway Co. 882. 

v. McNamara, 3 Exeb. 628. (i) Jardine e. Leathley, 0 Jar., N. S. 

(/) Canham v. Rust, 2 Moore, 164 ; 1035; 3 B. & 8^ TOO. 
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689. Although the receipt ihdorsed on a mortgage to a 
benefit building society vacates the mortgage by force of the 
statute (G & 7 Will. 4, c. 32, s. 5), a covenant in the deed, 
for payment of the subscriptions due to the society, is not 
extinguished; and though the deed be required to be given 
up, a copy of it may be preserved for the purjioses of the 
covenant (A) (1720). 


590. The pawnee of stock, or of an ordinary chattel, may 
also bring debt or assumpsit against the pawnor, whether the 
pawn were effected by himself or his agent, under an express 
or imjdicd authority to recover the sum due, unless there be 
a spcjpial agreement that the pledge only shall be liable ; and 
he may recover without returning the pledge, for which the 
debtor must bring trover (Z). If in consequence of the wrongful 
conversion of the pawn by the pawnee, the pawnor has recovered 
the value of it by action, tlic debt remains, unless it was deducted 
in the action (m). So where the pawn being of a perishable 
nature, and no time for redemption limited, the pledgor stays 
till it is perished and spoilt, there being no default in the 
pledgee, he shall have debt for his money, and the other no 
remedy for his pawn ( w). 


(A) Farmer r. Smith, 4 IT. & N. lOG; 
6 Jur., N. S. 133, Ti. The decision 
covers the corresiionding provision of 
the Friendly Societies Act, 1875, c. 60, 
8. 16 (7). 

(1) South Sea Co. v. Duncomh, 2 


Str. 919; Lawton v. Newland, 2 Stark. 
72. Per TIolt, C. J., 12 Mod. 501. 

(w) Story, Bailments, § 315. 

(«) Per Fleming, C. J., Ratcliff v. 
Davis, Yelv. 178. 
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Chaptee V. Paut 3, — Of the Appointment, of a. 

BECEn’EU. . , 

591 - Of the Appoinf^nent of a HeeHrcr hy the Part lee, 

697 * Of the Judicial Appointnwnt of a Receiver, 

603 * Of the Nature of the Appointment, 

605 In tvhojte favour and agaimt whotn the Receiver may be appointed, 
683 * Of what Property a Receiver may he appointed, 

639 . At what Stage of the Action the Receiver may be appointed, 

641 * Of the Persons who may he appointed, 

642 * Of the Authority of the Rectivtr, 

669 * Of his Right to apply to the Court. 

660 . Of his Possession. 

667 . Of his Expenditure, 

669 - Of his lAohility, 

688 - Of his Allowances, 

693 * Of passing hU Aceounts, 

695 * Of th* Payment of Jialanecs hy the Receiver, his Representatives 
and Sureties, and of the Liuhillty to Interest, 

706 * Of tits Discharge of the Receiver, 


601. The security sometimes contains an appointment of, 
or a power for the mortgagee to appoint, a person to be 
receiver or receiver and manager of the mortgaged projierty, 
in order to secure to tJie mortgagee the ])ayrn(ait of Ins intenjst 
out of the rents and pi'ofite. And a power to appoint or 
obtain the appointment of a receiver of the rents and profits 
of the whole or any })art of hereditaments of any tenure upon 
which any principal money is secured or charged by deed, or 
over any interest therein, may, by statute («), be exercised 
(unless the power be negatived by express d(iclaration in the 
security and subject to any vanations or limitations therein 
contained) by the person to whom such money shall for the 
time being be payable, liis executors, administrators or assigns, 
at any time after the expiration of one year from the time when 
such principal money shall have become payable according to 
the terms of the deed, or after any interest thereon shall have 

(a) 23 k 24 Viet. c. 145» rs. 11, or to be advanced by way of loan or to 
32. Applicable ** only to mortgage.^ or eecure an existing or futute debt**-— 
charges made to aecnre money advanced Sect. 24. 
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been in aiTear for six months, or after any omission to pay any 
premiums on any insurance, which, by the terms of the deed, 
ought to be paid by the person entitled to the property subject 
to the charge, 

692. Any person entitled to appoint or obtain the appoint- 
ment of a receiver may appoint any person or persons who 
may have been named in the deed of charge for that purpose, 
or any one of them, to be receiver or receivers; or if no person 
be so named may, by writing delivered to the person or any one 
of the persons entitled to the property subject to the cljarge, 
or affixed on some conspicuous part of tlic property, require 
him or them to appoint a fit and proper person as receiver ; 
and if no such a])pointmcnt be made within ten days after such 
requisition, then the person entitled to appoint may in writing 
appoint any person he may think fit (/>), 

603. Every receiver appointed as aforesaid is deemed to be 
the agent of the person entitled to the property subject to the 
charge, who is to be solely responsible for his acts or defaults 
unless otherwise provided for in the charge (e). And the 
receiver shall have i)owcr to demand, recover and give 
effectual receipts for all the rents, issues and profits of the 
property of which hc^ is appointed a receiver, by action, suit, 
distress or otherwise, in the name either of the person en- 
titled to the property subject to the charge, or of the person 
entitled to the money secured by tlie charge, to the full extent 
of the estate or interest which the person who created the 
charge had power to dispose of (d). 

The receiver may be removed by the like authority or on 
tlie like requisition as before provided with respect to the 
original appointment of a receiver, and new receivers may be 
appointed from time to time («?). And the receiver may retain 
out of the money received by him, in lieu of all costs, charges 
and expenses, such a commission not exceeding 5 per cent, on 
the gross amount of all money received by him as sliall be 


(>) 28 & 24 Viet. c. 145, s. 17. 
(<0 Sect, 18. 


id) Sect la 
(e) Sect 20. 
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specified in his appointment, end if no Bnionnt -shall be so 
specified, then 5 per cent, on such gross amount {/). 

684 . The receiver shall, if so directed in writing by the 
person entitled to the money secured by the charge, insure 
and keep insured from loss or damage by fire, out of the niomy 
received by him, the whole or any part of the jiropert^ in- 
cluded in the charge, whether affixed to the frt‘ehold or not, 
which is in its nature insurable (//). And shall pay and apply 
all the money rec(?iv(id by him, in the first jdace, in the dis- 
charge of all taxes, rates and assessments whatsoever, and in 
payment of his commission, and of the insurances premiums, if 
any, and in the next jJace in jiaymont of all the interest 
accruing in i*espect of any princljial money then cliarged on 
the prop(*rtv over which lu! is receiver, or any part tlicrcof; 
and shall pay the residue to the person for the time being 
entitled to the property subjcjct to the charge, his executors, 
administrators or assigns (//). 

696 , The receiver is the agent of the mortgagor (/), as 
well Avhcrc he is appointcjd hy the parties as under the act; 
and in the former ease his powers are usually clearly defined 
by the instrument of appointimnit. And where a jierson is 
api)ointcd to receive the profits of the estate on In'half of the 
mortgagee, and the mortgagor is afterwards allowed to receive 
them, the mortgagee’s riglits arc not affi^ct(*d except as to later 
incumbrancers of whose claims he had notice ( A j. 

696 . A receiver jointly appointed by the mortgagor and 
the mortgagee to Ixi the agev.t and attorney of the former, 
and to receive rents, bring ejectments and actions, give notices 
to quit, grant leases and do other matters as effectually as the 
mortgagors, their executors, administrators or assigns could 

(/) 23 & 24 Viet. c. 145, s. 21. r. Glenn, per llolt, L. J., L. R., 2 Ch. 

(^) Sect. 22. 641. 

(A) Sect. 23. (k) Jtiggeewundae Keeka Shah v. 

(i) Jeffeiys r. Diclunn, L. R., 1 Oh. Ramdas BrijbookandaB, 2 Moo. Ind. 
188 ; 2 Dav. Conv. 566, ed. 2 ; Law App. 487. 
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have done, if the deed had not heen executed, has authority 
to demand possession of a tenant under 4 Geo. 2, c. 28, s« 1, so 
as to make him liable in double value for holding over (/). 
And a receiver under the Court, acting under the usual order, 
is invested with the like power (m). 

Of the Judicial Appointment of a Receiver. 

687 . Under certain circumstances, and on the application 
of some or one of the parties interested in the incumbered 
estate, but not of a stranger (n), the court will appoint a 
receiver, who shall get in and take charge of the outstanding 
parts, and rents and profits, and see to the management of die 
estate, applying the monies received according to the directions 
of the court, and accounting to the court for such application. 

698 . A receiver may be appointed by interlocutory order (o), 
but an action must (p) be first commenced, anfl must be 
properly constituted (y); for the account ought to proceed 
upon such a record as will enable the court to determime who 
is to take the fund, which the appointment of a receiver shall 
have caused to be brought into court. Where the object of 
the suit was merely die protection of the property by means 
of a receiver, pending litigation in the Ecclesiastical Court, 
it was held that discovery ought not to be sought upon 
other matters (r). And as it is not necessary or proper 
to bring such a suit to a hearing (j), an application to 
dismiss for want of j)roseoution has been refused with 
costs (f). The application may be made to the court or a 
judge by any party, and if made by the plaintiff may be 
ex parte or with notice, and if by any otlier party then on 

{1) Poole V. Warren, 3 Nev, k P, {q) Gray v. Chaplin, 2 Knss. 126, 
693; 8 Ad. & El. 582. 147. 

(w) Wilkinson v. Colley, Burr. 2694. (r) Wood r. HitchingR, 3 Bear. 504; 

{») A.-G. V. Day, 2 M^. 246. and ace De Penchcrcs v, Dawos, 6 Beav. 

(o) Jndicatnrc Act, 1873, s. 25(8). 110. 

(^p) Anon., 1 Atk. 578; Mountford, (0 Anderson v. Gnichard, 9 Hare, 
Exp., 16 Ves. 445. See, however, 275; Barton v. Rock, 22 Beav. 81, 
Pitcher v. Helliar, 2 Dick. 580. 876. 

(t) Edwards v, Edwards, 17 Jar. 826. 
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notice to the plaintiff and at any time after appearance by the 
appliaint (tt). 

699. Tlie court is unwilling to disturb an appointment which 
has onco been made, and will not do so unless the person chosen 
be sliown to be unfit, or upon a more question of the relative fit- 
ness of the competitors for the office {x), 

A reference lias bt?en granted (//) to approve^ of a person to 
succeed the consignee of a West India estate in the event of his 
death, he being in a dangerous state of hojilth ; but this 
done unwillingly, because the person chosen might cease to be 
a proper person before the commencement of his office. The 
order seems to have been made only on the consideration that 
the point must come before the court again upon the report. ; 
and the change of jiracticc in this respect makes it probable that 
no such order would now be made. 


600. The receiver is required to give security (by liimscif 
and two or more sureties (z) ) duly to account for what he shall 
receive on account of the rents and profits, for the receipt of 
%vhich he is to be aj)poiut(‘d, or to l>c answerable for what he 
shall receive in rcsj»ect of the personal estate which he is to get 
in, and to account for and pay the same respectively as the 
court shall direct ; and a different mode of giving security, as, 
for instance, by the assignident of a mortgage, is improper (a). 
The security is generally for double the annual rental to bo got 
in (/>) ; and where debts or outstanding estate are to be got in, 
security is given to the full, or somctliing beyond the full, 
amount which i.s ordered or expected to be received (c). The 


(u) Judicature Act, 1875, Ord. LTl. 
r. 4. 

(a*) Creozo v. Bishop of london, 2 
Bro. C. 0. 253 ; Thomas r, Dawkins, 
1 Ves. jun. 452; Bowersbank v. Colas- 
seau, 3 Ves. 164; Anon., id. 515; Tharpe 
Tharpe, 12 Ves. 317; Wynne r. Lord 
Nowbotongh, 15 Ves. 283. 

(y) Forbes r. Uammood, 1 Jac. & W. 

88 . 


(z) Set., ed. 2, 533; cd. 3, 1007; 
XXIV. Cons. Ord. h. 1. 

(a) Mead r. Lord Orrery, 3 Atk. 
235; 13th Order, 16th Oct. 1852* 

(5) Set, cd. 2, 533; ed. 3, 1007. 

(c) The practice may depend in 
some roeastire npon the particular cir- 
cumstances. Where the property was 
rery large, a comparatively small se- 
enrity has been leqnired, on the ground 
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receiver may also be restricted from getting in the principal of 
mortgage debts {d)y that the amount of the security to be given 
may be lessened ; or, with the same object, part of the estate 
ma}" be ordered to be brought into court for safe custody (<?) ; 
and the like has been done in the case of the committee 
of a lunatic ; a direction being however added, that such 
securities as were of an objectionable kind should be called 

(/)• 

eoi. The court will not generally dispense with sureties, 
even by consent of the parties interested {g). But if they, 
l)eing competent to consent, will appoint a receiver of their 
own authority, the court will allow him to act without 
finding sureties (A)* This course has been followed where (i) 
the devisor of the estate had himself appointed a receiver 
by his will, stating that he intended by the appointment to 
give him a pecuniary benefit. And even where all parties 
were not competent to consent, the circumstance that the 
receiver had been employed by the testator to manage the 
estate, was held to be a reason for dispensing with security (A) ; 
but this seems to go somewhat beyond the modern decisions. 

The court also sometimes dispenses with security, where no 
salary is given to the receiver (Z). 

602. Where a receiver entered into the usual recognizances 
witli sureties, one of whom procured himself to be discharged, 
and a fresh recognizance w'as entered into; the time for inrolling 
the latter having elapsed, it was ordered to be entered nunc pro 
tunc (w). But, in a like casei it was added that the inrolment 
should not take effect, if there were any intermediate purchaser 


that the oatgoings being considerable, 
the receiver would not be likely to have 
much money in hand. 

(d) Bather v. Kcarsley, cx relatione 
Mr. J. W. Hawkins. 

(e) Toole v. Wood, Set., cd. 2, 533. 

(/) Re Eagle, 2 Ph. 201. 

(ff) Manners tf. Furze, 11 Beav. 30; 
Tylcc tJ. Tylee, 17 Bcav. 683. 


(//.) Ridont V. Earl of Plymouth, 1 
Dick. 68 ; Carlisle Carlisle, 1761, 
cited there; Manners v. Furze, II 
Beav. 30. 

(i) Hibbort v, fiibbert, 3 Mer. 681. 

( k) Carlisle v. Berkley, Ambl. 699. 
(0 Gardner v. Blane, 1 Hare, 381. 
(if») Vaughan v. Vaughan, 1 Dick. 
90. 
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or iiicuinbrancer for valuable consideration of the cognizor’s 
lands, but from the time of inrolmont (w) ( 982 ). 

Of the Nature of the AppohttmenL 

603 . The appointment, which is a matter of discretion to Ik^ 
governed by the whole circumstances of the case (o), is made in 
the first place for the protection of the estate ; the court upon 
tlic application will not decide, and the ajipointment does not 
affect, the ultimate rights of the parties to the suit (/;). Nor 
does it affect the opemtion of the Statute of Limitations : for 
otherwise minors would suffer by the juiitlng of the projioity 
under the protection of the court (//). 

604 . The appointment is also for the benefit of the in- 
ciiinhrancers (r), that they may not be injured by the act 
of the court in taking possession of the fund to which they 
were entitled to resort for payment of llieir interest. It is 
not, however, absolutely for tlieir benefit w^ithout their own 
interference, but only as far as it is exjiressed to be so, and 
as they choose to avail themselves of it(.¥). Therefore if an 
incumbrancer omit to apply for rents, wliich have been jmid 
into court by the receiver during the minority of an infant 
tenant in tail, the latter may take them when he comes of 
age, though the incumbrancer s interest be in arrear ; for by 
Ills omission to ajjply, it is presumed tliat ho was satisfied with 
his security, both for jirincipal and interest: and as he may 
suffer the interest to run in arrear when the estate is not in the 
]X)ssession of the court, so it may be when there is a receiver. 
The court neither forces payment upon him, nor sets apart 
any part of the profits to answer unpaid interest. In like 
manner, if tlie mortgagee of a term have suffered the receiver 
to pay the surplus rents into court, and the term expire, the 

in) Blois V. Betts, 1 Dick. 336. llarrisHon r. Daignan, 2 Dra. k War. 

(if) Owen V. Homan, 8 Mac. & G. 29.^; Hnnt v, Bateman, 10 Ir. Bq. K. 
412, per Lord Truro ; Grcville r. Flc- 877-S. 

ming, 2 Jo. & Lat. .389. (r) Bainbrigge if, Blair, 8 Bear. 421. 

(p) Skip V. Harwood, 3 Atk. 664; (#) Oresley v. Addcrley, 1 Sw, 679; 

Blakeney v, Dofaur, 16 Bear. 40. Bertie v. Lord Abingdon, 3 Mer. 660. 

iq) Per Lord Hardwicke, I Atk. 16; 
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heir will have the benefit (t) ; the mortgagee being in the same 
position as a mortgagee in fee, who is entitled only to such 
rents as accrue during his possession (1624) ; which it seems 
may date from the time of his application for the discharge 
of the receiver (?/). 


In whose favour and against whom the Receiver may be 
appointed. 

606., Before the existence of the statutory right above 
referred to, the remedy of the legal mortgagee was to take 
possession, and not to come for a receiver, which the court 
would not grant him when he was out of possession, even 
under circumstances which would entitle him to a receiver if 
he had taken possession (;r). And though the exercise of the 
legal right might be obstructed by difficulties, it did not follow 
that the equitable remedy would be gi*anted( y). Upon the 
same principle a receiver will be denied to an incumbrancer in 
whom or in whose trustee powers of entry and distress are 
wested, either by the terms of the security or by tlie stat. 
4 Geo. 2, c. 28, s. 5> unless, either from the insufficiency of 
the rents, the greatness of the arrears, or other circumstances, 
the powers would not give a sufficient remedy (r) (496). A 
receiver has, however, been granted in favour of a n>ortgagee of 
the legal estate, where the mortgagor, being a surety whose estate 
was not made liable until the principal’s estate should prove 
insufficient, the insufficiency was denied in equity, and if set 
up as a defence to an action of ejectment would have led to the 
trial of a question of accounts at law (a). The same has 
been done in Ireland in favour of a mortgagee who has made 
‘advances to preserve the estate from eviction, notwithstanding 


(#) Gresley v. Adderley, 1 Sw, 678, 
(if) Thomas v. Brigstocke, 4 Buss. 
64. 

(flf) Bern^ t>, Sewell, 1 J. & W. 647 ; 
Starch v. Young, 5 Boar. 567; Cox v, 
CJhampnoys, Jac. 576; Drought v, Per- 
ceval, 2 Mol. 502. 

(y) Cremen t\ Hawkes, 2 Jo. & Lat. 
674. 


(?) Champomown v. Gibbs, 2 Vcm. 
882 ; Buxton v, Monkhouse, G. Coop. 
41; Cupit V. Jackson, 13 Pr. 721; 
Sollory f. Leaver, L. R., 9 Eq. 22; 
Kelsey v. Kelsey, 17 Eq. 495; but see 
Foster v, Foster, 2 Yem. 386 1 Manly 
o. Hawkins, 1 Dr. & Wal. 863. 

(a) Ackland v. Gravener, 81 Bear. 
482. 
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regular payment of interest (b ) ; and also under the powers of 
the Judicature Act, 1873, s. 25 (8), over the whole of estates 
of wliich the plaintiff was in part legal and in part equitable 
mortgagee, without prejudice to the right' of the prior incum- 
brancers to take possession (c) ( 607 , 612 ). 

606 . A puisne mortgagee or other equitable incumbrancer 
is generally entitled to a receiver (rf), provided the couit l>o 
satisfied of the existence of the equitable right in the appli- 
cant (e); and the appointment may lx? made for the jnirposc 
of keeping down the interest, even though the np))l leant be 
unable at t)ic time to enforce the usual mortgage^e’s remedies, 
as if (/) he have covenanted not to call in tlu^ mortgage , debt 
during a certain time; and though by the transaction itself 
tlie security gave the cri^ditor no right to be coiisidercil as a 
mortgagee of the estate, but only made ilie rents a fund for 
payment of interest and of the j>rcmiums upon a policy of 
insurance, out of the produce of which the principal was to l)C 
paid {(j). 

607 . Tills right of the equitable incumbrancer is, however, 
subject to the general iirinejjde, that its exercise must be 
without prejudice to the prior legal incumbrancer. Tliereforc, 
First, If such an incumbrancer, to wliorn something is due, 
whether his priority be original or acquired subsequently, 
be actually in possession, no receiver will be appointed (A). 
Second. If there be any such incumbrancer wdio is not in pos- 
session, the receiver will be appointed, w^ithout prejudice to 
the right of such person to take possession (/). 


(() Kelly r. Staunton, 1 ITog. 393. 
ip) Pease v. Fletcher, L. K., 1 Ch. 
Div. 273. 

(,d) 3 Ves. 32; 1 J. & W, G48-9; 
Dalmer v. Dashwood, 2 Cox, 378; An- 
derson r. Kemshead, 16 Beav. 329. 

Xe) 2 Sw. 138; Grevilie r. Fleming, 
2 Jo. & llat 335. 

(/) Bmtowes v. Molloy, 2 Jo. & 
Lat 521. 


(^) Taylor r. Emerson, 4 Dra. & 
War. 117. 

{h) Bemcy r. Sewell, 1 Jac. & W. 
647; lilies t. Moore, 1.0 Beav, 176; 
Btttes i\ Brothers, 17 Jur. 1174; 2 Sm. 
A G. 509. 

(i) Berney v. Sewell, snp^; Davis 
r. Duke of Marlborough, 2 Sw. 137; 
Norway r. Kowc, 19 Vea 153. 
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608. It IS cply in favour of prior legal indimbrancers that 
this principle Is applied. It will not enable a third mortgagee 
who, liaving lent his money with notice of tlie second mortgage 
(1007), has taken possession, and bought in the first, to hold 
until jmymcnt of his own debt, as well as of that which is due 
upon the first security (/t) ; though it is presumed that a good 
right to tack would entitle him to hold in such a case against 
an equitable mortgagee’s riglit to a receiver. 

But it has been held to apply (/) in favour of persons in 
possefeioii entitled to prior charges on the estate, though they 
had « applied part of the rents in payment of interest due on 
part of the prior charges, which, having been paid off by the 
tenapt for life, had been kept alive and assigned for his benefit; 
it being tlie proper course, as between the owners of the life 
estate and of the inheritance, to keep down such interest out 
of the rents, and not to treat the surplus rents, a^r payment 
of the interest of the unpaid pai-t of the principal, as applicable 
to the discharge of such unpaid principal. 

An incumbrancer who is in possession, not in that character, 
but as tenant, cannot set up his possession as tenant as a reason 
against the appointment of a receiver (ni). 

609. Under the first of the niles stated above, the prior 
mortgagee, in onicr to save his possession, must be able to 
swear that something (however small, it seems, may be the 
amount) (w) is due to him upon his security. If he will do 
so, no receiver will be appointed against him, and the only 
course is to pay him off according to his own statement of his 
debt (a). 

But if he refuse to accept what is due, or confess that he 
is paid off, or if he will not swear that something is due, the 
court will appoint a receiver (/?): and it being the mortgagee’s 
business so to keep life accounts, that he may know whether 

CJt) Hiles t>. Moore, 15 Bcav. 176. Ves. 378; Quarrell r.Beckford, 13 Vea. 

(/) Faalkner v, Daniel, 3 Hare, 377; and cited 1 Jac. 8c W. 649. 

JJ04, u. ^ (o) Berney ». Sewell, I Jac. & W. 

(m) Archdeacon r. Bowes, 3 Anst, 647; Rowe r. Wood, 2 id. 667. 

752, ip') Bemey v, Sewell, Chambers v. 

in) Chambers r. Goldwnn, cited 13 Goldwin, supra. 
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anything is due, tlie iBCom 2 >lete state of his accounts will not 
helj^ him, though time may he given to make aii affidavit of 
the debt(y). It has been intimated (r), that ifhere neither 
j)arty can ascertain what is due, by reason of the negligent 
mode of keeping the accounts, the court may assume that 
nothing is due. 

Tlie mortgagee, it seems, must swear, that some definite 
sum is due. It is not enough («) for him to state, in general 
terms, his belief that when the accounts are taken some 
j)articular sum, and jiarts of other sums, will be found due; 
without supporting the statement by any accounts, which will 
serve to test its truth. 

Where there is a direct statement in the mortgagee’s answer, 
that some definite sum is duo, the court will not try the truth 
of the statement In' affidavits against the answer (/). 

610. Under the second rule (607), tlie receiver will be 
a]i 2 K)inted without jirejudice to the rights of the jirior legal 
owner (m), wlietlicr he refuse to take, or is otherwise out of 
possession. And so, if a receiver be sought by one whose 
security is subject to j)rij)r t'quitable estates, tlie court will 
appoint a receiver, not disturbing the prior Cfpiities, but 
directing that the priorities of the several incumbrancers be 
ascertained (x). 

611. Wlicre the receiver has been appointed in tlie absence 
of the jirior mortgagee, the latter must apjily to the court 

^for lilicrty to bring ejectment, which is granted as of course {y) 
(1491): but where the ajipointment 'was made in a suit, to 
w'hich the prior mortgagee was a party, at a time at which 
he was unable to take possession, he may have the receiver 


{q) Codrington r. Parker, 16 Ves.; 
469; Hiles r. Moore, 15 Bear. 175. 
Codrington v. Parker, supra. 

(s) Hiles t?. Moore, supra. 

(<)*JBowe V. Wood, 2 Jac. & W. 557. 
(«) Davis r. Duke of Marlboroagh, 
2 Sw. ISS; Beraey «. Sewell, 1 Jac. & 
W. 647; Biyaa r. Cormick, 1 Cox, 

M. VOL. I. 


422; Dalmer v. Dashwood, 2 Cox, 378; 
Khcxles V, [Mostyn, 17 Jnr. 1007. 

(a?) Davis v. Duke of Marlborough, 
2 Sw. 138 ; Metcalfe v. Archbishop of 
York,! M. AC. 647. 

(y) Bryan v. Connick, 1 Cox, 422; 
Angell r. Smith, 9 Ves. 835; Brooks t. 
Greathead, 1 Jac. A W. 176. 

C C 
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discharged, and an order for possession, when he has been 
found to be first incumbrancer, and has completed his title 
to possession (z). And no condition will be imposed upon 
him for payment of any part of the costs which have been 
incurred in defending the estate against adverse claimants, 
though the proceedings were beneficial to him, if he merely 
acquiesced, but took no part in such proceedings (a). 

612. There are many cases in which a receiver will be 

appointed, against the legal estate; but in which the court 
expects the plaintiff to proceed with the most complete and 
honest diligence to obtain a decree (6). The legal mortgagee 
in possession, whose security is subject to equitable interests, 
which he refuses to satisfy, m^-y be subjected to a receiver (c). 
And so may a legal owner, who claims under a title which, 
.although not yet set aside, lies under strong suspicion of 
fraud (rf): but not where the right is only doubtful, the legal 
estate having been obtained without fraud, and the rents and 
profits not being alleged to be in danger (f?). For the court, 
it has been said (/), always appoints a receiver against the 
legal title with reluctance; compelled by judicial necessity, 
the effect of fraud clearly proved, and imminent danger if the 
intermediate possession should not be taJeen under the care 
of* thfe court. , 

i 

613. There must also be a reasonable probability that the 
persons, who claim to disturb the possession, will ultimately 
establish a title to it (y). Hence where possession had not 

(*) Langton v. Langtou, 1 Jur., N. S. Smalc, where a receiver was appointed 
1078; 7 Dc G. M. & G. SO. in a suit on behalf of grantees of rent- 

(a) Laiigton v, Langtoh, snpra. charges with powers of distress and 

(b) 17 Jur. 865. entry, for want of protection against 

(c) Pritchard c. Fleetwood, 1 Met. which, tenants for the property could 

54, 722. ^ not otherwise be obtained. (22 Beav. 

(<f) StilwoU V, Wilkins, Jac. 280; 72.) 

and see Hugoenin r. Baseley, 13 Ves. (^) Bainbrigge v. Baddeley, S Mae. 
105. ^ * & G. 413; 13 Bear. 365; Clarke p. 

(tf) Lancashire t’. Lancashire, 9 Bear. Dew, 1 K. & M. 103; and see. Owen 
120; Gaorge p. Evans, 4 Y. & C. 211. v, Homan, S Mac. & G. 378, on ground 

(/) Per Lord Eldon, Ll(^d p. Pas- of doubtful title; affirmed by House of 
singham, 16 Yes. 70. See White v. Lords, on ground ofisnspected fraud. 
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been obtained by fraud, but was held under the sanction of 
the court, and tlic property was not shown to be in imminent 
danger, a receiver was refused on appeal after^a verdict at law, 
not completed by judgment, and after wjiiich a motion had 
been granted for a new trial (A). And it seems that oven 
if no order had been made for a new trial, the court would not 
have appointed a reccivcr(i) against a pei*son claiming the legal 
title, and in possession, so long as the verdict in the applicant’s 
favour was not completed by judgment; until whicli coiujdetion 
the verdict was not receivable in evidence, and was alt^igether 
without credit iiiion the question of reasonable jirobability 
of tlie success of the j^ei^son in whose fav4)ur it was given. 
Nor will the question be affected by the circuinstarice that 
the legal estate is outstanding in trustees, because they bold 
for the j)ariy whose elium shall be ultimately sueceissful (A), 

* '■ 

614. A receiver has been appointed ngainst^ persons in 
possession of the legal estate, under a voluntarj" settlement, at 
the instance of a subseejueut purchaser, claiming under the 
settlor for valuable consideration ; on the ground that tJie 
purebas<% though said to be for an inadequate consideration, 
had been held to be enforceable (/). And so, where the appli- 
cant cannot make use of his h»gal remedy, by reason of a 
breach on the part of the legal owner in possession of a * 
contract w hich the court can enforce ; such as a contract to 
execute a mortgage (/w), or to inAke a precarious security on 
an estate tail effectual against the reversion (n). 

615. A receiver has been refused (<?) to a husband, setting 
up an adverse right against his w i.e and her trustees upon her 
separate estate; neither his rights, nor those of the wife, being 
determined. On the other hand, the court wdll not appoint 

4 U. L. C. 997; 17 Jar. 861 ; we also (^) Id. 

Darenport v. Davenport, 7 Hare, 217 ; (?) Metcalfe r. Pulvcrtoft, 1 Ves, St 

Haigh jp. Jagger, 2 Coll. 231; Ollard B. ISO. 

r. Alliaoit, 4 Myl. St Cr. 487; Laudon (m) Shake! v, Doke of Marlbonmg^ 

V, Morris, 5 Sim. 247. 4 Mad. 463. ^ 

(A) Bainbrigg^o. Baddelej, sopra. (a) Free «. Hinde, 2 8im. 7. 

(») Id. (e) Wiles t?. Cooper, 9 Beav. 294. 


C C 2 
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NO RECEIVEE AGAINST TRUSTEES 


a receiver, in favour of a person whose right is disputed, 
where the effect of the order would be to establish the 
right; even if the court be satisfied that the person against 
whom the demand is made is fencing off the claim. Therefore 
a receiver of tithe rent-charge was refused, on the summary 
application {p) of a person claiming to be, and making affidavit 
(but without further proof) that he was lay impropriator, 
where his title was contested, and the only payments of tithes 
made to him had been made by a receiver (y). 

616. Where the legal title to a ship was in question, a 
receiver >va8 refused, but the court made an order (r), by which 
the legal proceedings for ascertaining the title were accelerated, 
and took possession of the ship ; giving each party liberty to 
apply for the possession or use, upon giving security to deal 
with her as the court should direct. 

617. A receiver will not be appointed at the instance of one 
of several persons entitled to a charge upon an estate which 
is vested in trustees, upon trust for sale of the estate, and pay- 
ment of the charges, where it is not shown that the aj>point- 
raent would be beneficial to the estate, and no misconduct (a*) 
or mismanagement is imputed to the trustees ; nor against con- 
signees of colonial estates, entitled to the consignments under 
a covenant, where they have duly applied the produce, and 
have neither made an oppressive use of their powers, nor an 
improper disposition of the snrjdus (^). 

And no receiver will generally be appointed, merely on 
account of the deatli or disclaimer of some or one of several 
trustees, without the consent of the others, or other of them(M); 
but in such cases (x), or if the estate be endangered by tlie 

(jf) See 1 & 2 Viet. c. 109 (Ireland), (a) Barkley v. Lord Reay, 2 Hare, 
a 80. 308. 

(^) Greville v, Fleming, 2 Jo. & (0 Bunbnry v. Winter, Jac. 266. 

Ifit 335; there being no appeal against (n) Browoll v. Read, 1 Hare, 434. 

ill order so made. (x) Tidd Liater, 6 Mad. 433; 

(r) Kidgway r. Roberts, 4 Hare, 106. Brodie «?. Barry, 8 Mer. 696; Beaumont 

V. Beaumont, cited id. 696. 
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misconduct of one trustee (?/), a receiver will be appointed on 
the consent of tlio others ; and without any consent where all 
the trustees misconduct themselves (r). 

On the disclaimer of one trustee, a receiver has, however, 
been appointed against the other, giving liberty to 'tjither 
[each ?] to offer himself (o). 


618 . It was contrary to the practice to appoint a receiver 
against one legal joint tenant, or tenant in common in posses- 
sion, on tlie appli(^ation of another, bemuse the person se«'king 
the appointment had a legal remedy (A): or against one of 
such tenants beitig entitled to and having poswssion, though 
not having the legal estate, unless there were evidence that he 
had excluded the others from the profits (e) ; but there might bo 
a receiver of the applicant’s share of the rents and profits (rtf). 
A receiver has also \m>n appointed (pending a partition suit in 
a case of doubtful title) (/*) of the i^ents and profits of a moiety 
of the estate, with po\ver to manage, set and let such moie^ty, 
with the approbation of the Master ; though Lord Northington 
objeded to appoint a receiver of an undivided moiety, because 
he cannot let, sot or distrain without the owner’s consent (y*). 
In Hargrave v. Hargrai^e^ however, the existence of out- 
standing terms prevented the jdaintifT from getting relief at 
law, placing him in the position of a tenant in common in 
equity, who, Jiaving no legal remedy, may have a receiver ; 
unless, if tlie court think fit, the tenant in ]v>s8C8sion will give 
security to account for the applicant’s share of the rents (//). 


610 . Where some of the owners are infants, there may also 


(y) Middleton r. Doditwell, 13 Vcs. 
268. 

(r) Wilson v. Wilson, 2 Keen, 249. 
(rr) Tait v, Jenkins, 1 Y. & C. C. C. 
492; Fall v, Elkins, 9 W. R. 801. 

(ft) Tyson «•. Fairclongb, 2 SSim, & St. 
142, disapproving of Milbank v. Eevett, 
2 Mar. 405; bnt see now the Judicatnre 
Act, 1878, 8. 25 (B). Pease v, Fletcher, 
L. R., I Ch. Div. 273. 

(tf) Sandford r. Ballard, 30 Bear. 


i.i9; 7 Jur., N. S. 651; 83 Bear. 401; 
10 Jur., N. S. 251. 

(d) Id. 30 Beav. 109; 7 Jur., N. S. 
6r>l. 

(/;) Hargrave r. Hargrave, 9 Bear. 
649. 

(/) Willoughby r.Willoagbby,eite€l 
2 Dick. 478; see Calvert r. Adams 
there. 

(y) Street v. Anderton, 4 Bro. Q C. 
414. 
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be a receiver over the whole estate, with direction to pay the 
shares of the adults in the rents to them (h). And the object 
here being to protect the estate during the minorities of all the 
infants, the receiver will not be discharged as to the share of 
one of them who has attained his full age. The application, 
it seems, sliotild be for payment of the share of the adult to 
himself. 

620. A receiver may be appointed in a foreclosure suit 
against the mortgagor in possession, having the legal title, on 
the application of an equitable mortgagee («) ; and over flic 
rents and profits, where there are several mortgagors, tenants in 
common, though one of them be absent, if the other be in posses- 
sion of flic rents (k). There was formerly a difficulty in giving 
this relief in a redemption suit, because it was not generally 
competent for a defendant to apply for relief against a plaintiff 
without filing a cross bill(/). A receiver was accordingly 
refused (m), on an application, after the hearing, to add the 
appointment to the decree ; though it was said that perhaps 
it might have been done on petition upon due notice given. 
And even wdicrc the plaintiff had asked a receiver by his bill, 
the court refused the appointment on the defendant’s applica- 
tion (n), if the plaintiff opposed it. But relief properly claimed 
by aMefendant may now be given in the same suit (<?). 

621. Kor could a defendant ask for a receiver at the hearing 
against a co-defendant: but after decree, the court appointed 
a receiver against a defendant, being mortgagee in possession, 
at the instance of a co-defendant, for the protection of the rents ; 
it appearing, by, the Master’s report, that the mortgagee in 
possession had held for many years, and was chargeable wifli 
a considerable sum for occupation rent; and it being shown 
that he had delayed the accounts and could not state clearly 

(h) Smith t*. Lysti^r, 4 Bear. 227. 558; Wynne v. Griffith, 1 Sim. 5c St. 

(i) Aberdeen v. Chitty, 3 Y. & C. 147; v, , 2 Dick. 77A 

379. (m) Barlow e. Gains, 8 Bear. 329. 

(5) Holmes r. Bell, 2 Beav. 298. (n) Robinsone. Hadley, 11 BeaT. 614. 

(1) Brown r. Newall, 2 My. & C. (o) Judicature Act, 187^8. 24 (3). 
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that anyth iii«r remained due on his prior security, by virtue 
of which he held possession (o). 

So a receiver has been appointed in a foreclosure suit, after 
decree, against the mortgagee, as part of the terms upon which 
the time for redemption was enlarged (p) ( 1688 ), for theimr- 
pose of enabling the defendant to aj>peal against the decree 
^‘stablishing the mortgage. 


622 . It has been considered (y) that no receiver can l)c 
appointed over an csUite where the equitable owner, laung out 
of the jurisdiction, could not be Wiiwed w'ith a subpama ; and an 
appointment made by Lord Eldon at the instance of a pnime 
incumbrancer, in a caKe(r) in which the mortgagor was ahstmt, 
W’as thought not to be o[)posed to this rule ; because the lirst 
mortgagee, by whose refusal to take possession the apj)lic:int 
was alone pnjvented hum doing so, was l)cforc the court. Hut 
it w’as not observed that in the case of Coward v. Chadwick (s), 
which was much relied on in suj)poil of thisview% and in Avhich 
tlie mortgagor who was in possession w’as absumt, Lord Eldon 
also on apj)cal appointed a receiver. The reasoning of liord 
Eldon w^as, that If the residence of the mortgagor out of the 
jurisdiction should have the effect imputed to it, the mortgagee 
might in effect lose his remedy. In the cas(^ of an abstsonding 
owner, whose residence is unknown, the authorities seem to be 
conclusive that a receiver may be appointed (/). Where his 
residence is knowm he can he served out of the jurisdiction (m). 

623 . The exercise by the father of an infant of the power 
given by 12 Car. 2, c. 24, ss. 8, 9, to appoint a testamentary 

(o) Hil«8 r, Moore, IS Beav, 175; 034; 4 L. J., Ch. 07; and wc now 

but 600 now Judicature Act, 1873, s. Judicature Act, 1873, a. 25 (8), Ord. 
(.3). LII. (4). 

(/i) Monkhouae r. Corporation of (0 Hudson, 14 Beav. 423; 

Bedford, 17 Ves. 380. ace Coward r. Chadwick, aupra; Gib- 

( 9 ) Jjjdt a. Hale, 4 L. J. (Ch. ), N. S. bins v. Maiuwari^, 9 Sim. 77; MaijCttire 

ISO; Shaw r. Shore, 5 id. 79, and cases v. Allen, 1 Ba. & Be. 75; Quin e. Gunn, 
cited there; StraUon e. Davidson, 1 U. 1 Hog. 75; and see other cases cited 14 
St ML 4S4. Bear. 424, note. 

(r) Tanfield v, Irvine, 2 Russ. 149. (a) 4 5 c 5 Will. 4, c. 82; Jndicatuia 

{$) 2 Russ. 150, note; on App. id. Act, 1875, Ord. II. 
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* 

guardian, to M^hom the statute gives the custody of the profits 
of the infant’s lands and the management of his personal estate, 
does not affect (:r) the right of the court to appoint a receiver, 
the guardian having no estate and the extent of his powers 
being uncertain. 

024. A judgment creditor may have a receiver over the 
debtor’s real or personal estate, after execution, (y) ; and it is 
sufficient that he has issued an elegit, though an imperfect 
return or no return has been made to it ; and one elegit is suffi- 
cient, though the property be in several. counties (z). But as 
to the real estate, he can have no receiver where an elegit has 
not been issued, unless one year have elapsed from the time of 
entering up the judgment («). 

626. By the Sheriffs’ Act(Z>) (Ireland), the Court of Chan- 
cery may appoint a receiver or extend a receiver already ap- 
pointed, over the rents and profits of the whole or a sufficient 
part of the debtor’s lands, tenements or hereditaments which 
are liable to the judgment ; and to such receiver are to be paid 
all rents due or to become due (but not before tlic enrolment 
of the recognizance), in respect of the lands, rents and profits 
received by the receiver appointed under the act, to be ai)plied 
according to the priority of each creditor, as ascertained by the 
date of entry of the judgment or enrolment of the recognizance: 
and the priorities of the creditors arc to be determined without 
reference to any inquisition which one of them may liave 
obtained on any outlawry or other proceeding; and every 
creditor who has obtained an order for a receiver under the 
act, shall be considered to be an execution creditor from the 
date of the order, so as not to be affected by the bankruptcy 


(it) Gardner v. Blanc, 1 Hare, 381. 
(y) llhodes r\ Lord Mostyn, 17 Jar. 
1007; Smith v. Horst, 1 Coll. 705; and 
Bee Greenway v. Bromfield, 9 Hare, 201 . 

(a) Lord Dillon v. Plaakett, 2 Bl. 
N. R. 239. 

(a) Smith r. Hurst, 1 Coll. 705; see 


1 & 2 Viet. c. 110, 8. 13; and see s. 14; 
and Bristed v. Wilkins, S Hare, 2.35, as 
to the creditor’s remedy during the six 
months limited by that section. * 

(») B& 6 Will. 4, c. 55, sects. 31, 32, 
33, 37. 
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of tlie debtor, further than he would be, if his debtor became 
baukriipt after execution executed. 

It is also provided (c), that every sum which shall l>e n‘ceived 
by a receiver, before an order shall be made to extend him to the 
matter of another petition, shall be distribiit(‘d under the orders 
of the court, as if such extending order had not been made; 
but in distribjiting the funds to be received after the extending 
order, the court shall have regard to the riglits of the persons 
by whom that order was obtained, and has power to direct that 
the costs of the persons hy whom the first a]>]iointmcnt of a 
receiver was obtained, in obtaining such appointment, shall bg 
paid out of the funds eollccted by the receiver, witliout regard 
to the priority of the person on whose ap|)lication the receiver 
was so appointed. Although the act thus provides for the 
administration of tlie rents lielweeii conflicting judgment cre- 
ditors, it is silent as to the claims of mortgagees or specifii; 
incumbrancers coining into conflict with judgment creditors. 
It lias been held, that all arrears of rent, whieli are paid to 
a receiver apyiointed under this act, are applittable (f/) in dis- 
charge of the d(j])t of the judgment cnnlitor at whose iiistamuj 
he was appointed, to the exclusion even of the jilaintiff*, where 
he is a jirior incumbrancer. As to arrears due when the re- 
ceiver is extended, at the instance of a prior creditor, they are 
in like manner applicable to the debt of the extending creditor; 
for the c'xtending order is eijuivalcnt to the appointment of a 
now receiver, and when it is obtained a new and jiaramoiint 
right 8j)ririgs up. And tlie provision in the act for flie costs 
of the creditor who obtained the first appointment, shows that 
he was to have no priority other than that which he obtained 
by his greater diligence, whilst the janor creditor neglected to 
get a receiver. A different view has however been taken of tlic 
law* upon these points by several of the judges in Ireland (^). 

The receiver appointed by tlic act comes in the place of an 

(c) Id. s. 3S. 64 ; llrook* r. Grcaihead, 1 Jac. k W. 

(rf) Morrogh v. Hoare, 6 Ir. Ecj. B. 176. 

185; Abbott V. Stratten, 3 Jo. k l^at. {e) See Barry r, Wilkinson, 8 Ir, 
603; see also Gresley r. Adderley, 1 Kq. R. 121 and 564; Coleman v. Mason, 
Sw. 573; Thomas r. Brigstockc, 4 Russ. 4 Id. 427; Rnle e. Henry, Flan, k Kcl 

97 ; Sligo r. O’Malley, Id. 300. 
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clegit; but the apj^omtraent of a receiver does not decide the’ 
qiKJStion of equitable right between the parties, the creditor 
who obtains the order being bound by the same equities as 
those which bind the elegit creditor. 

The receiver is to account once a year, and the person for 
whose benefit he is appointed or continued, will be chargeable 
for any loss incurred by the receiver’s neglect to account, if he 
have not taken the necessary proceedings to compel him to do 
so ; which proceedings may also be taken by any person inte- 
rested in the matter ( /*). 

626. The Court of Chancery in Ireland, in carrying out 
this act, adopted the mode of appointing a receiver by orders 
conditional and absolute ; but it was by the absolute order that 
the rents w’ere held to be bound ; though the Court of Ex- 
chequer, by reason, it secerns, of some difference in its practice 
as to the appointment, considered the rents to be bound from 
the date of the conditional order. A receiver was therefore 
discharged in C^hancery, where the order absolute was made 
after the debtor had committed an act of banlfruptcy, the cre- 
ditor being held not to have, before that time, an execution 
executed. 

627. Monies received by the receiver, before an order of 
extension (sect. 31), are distributable as if no such order had 
been made ; but in distributing monies afterwards received, the 
court has regard to the rights of those at whose instance the 
extension order was made, and may direct payment out of the 
funds collected by the receiver of the costs incurred in pro- 
curing his appointment, without regard to the priority of the 
person on whose application the appointment was made (A). 
But where an extension order is made, the monies received 
will still be applicable according to the legal rights of the 
parties. Therefore (i), where an annuitant on a life estate 

(/) 6 & 6 Will. 4, c. 65, Sheriffs’ (A) Sect. 38. 

Act (Ireland), ss. 34, 35. (0 Corbet v. Mahon, 2 Jo. & I^t. 

(ff) Hurt r, Bernard, 3 Dru. & War. 671. 
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had obtained a receiver over the whole propciij, and an 
extension order was made in iavour of a judgment credi- 
tor, whose demand affected the inheritance, the latter was 
consid(»r(.»d to be an original appointment, and the judg- 
ment creditor was ludd entitled to levy the whole of the 
rents against the annuitant, who was in no better position 
than the tenant for life, through whom he claimed. The 
course, in such a case, seems to be to procure tlicj discharge 
of the order apjK>inting the receiver over the w hole of the lands, 
and to limit his ajipointment to so much as may be thought 
proper. 

628. By 3 & 4 Viet. c. 105 (i) (Ireland), any person 
entitled to sue out an elegit or to issue execution in any suit 
or proceeding on any ri^cognizance, may apjdy by petition to 
the Court of Chancerv for a receiver over any lands, lenements, 
rectories, tithes, annuities, rents or herediiam<u)ts by the act 
made lialde to he seizod, extended, appraised or taken in 
execution on any siuh judgment, and also (after a eliarging 
order shall have lioen ol)tained (/) ) all government st(»ck, funds 
or annuities, or shares In any jaddic comjjany, or the dividends 
or proceeds thereof to wdiicli the judgment creditor or any 
person ill trust for him may be entitled; and the receiver may 
be appoinUul or extended under the Sheriffs’ Aet, or the }>resmit 
act, in a summary way, on petition, over any property of the 
judgment debtor which could be made available by such creditor 
for the payment of the judgment debt, by filing (after issue and 
retiu-n of a w rit of execution at law upon such judgment) a bill 
in equity, or by any writ of execution at law, or (subject to the 
proviso therein referred to) by petition under the act ; and the 
court may appoint or extend a receiver accoidingly over the 
whole or so much thereof as shall appear sufficient for dis- 
charging the sum due on the judgment or recognizance ; and 
every such petition dball state the judgment or recognizance and 
the sum due thereon, and shall be verified by the affidavit of the 
person interested, or by such other affidavit as the court shall 


{k) Sect 21. 


(0 Becto. 28 , 24 . 
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direct, st-ating tlie sum due for principal, interest and costs over 
and above all just allowances ; and the court may require proof 
by the affidavit of the applicant or otherwise of the particulars 
of the property, and the nature, value and situation thereof; 
and the proceedings may be continued by or against the repre- 
sentatives of the persons originally interested or liable, in the 
same manner as under the Sheriffs’ Act ; and no petition is 
necessary or proper under cither act to obtain an order after an 
order shall have been made on the first petition presented in 
such matter. 

629. By another act (w), when the Court of Chancery in 
Ireland by any law, practice or statute is empowered to 
appoint a receiver over real estate for the payment of any 
charge thereon, it may have regard to the amount of the 
charge, the rental of the estate, and the other remedies and 
securities, if any, of the creditor, and other circumstances, 
and may decline or postpone appointing a receiver, if it shall 
be of opinion that the appointment is unnecessary or inex- 
pedient, or would not be of substantial benefit to the creditor ; 
and the costs of the application are in the discretion of the 
court. 

630. No receiver is to be appointed in respect of any judg 
ment, or judgment mortgage, where the sum due thereon 
shall not exceed £150, nor where the rental of the estate 
shall not exceed £J00 per annum. But this restriction does 
not apjdy to the extension of a receiver already appointed (n). 
Nor does the act affect the jurisdiction of the court to appoint 
receivers for the payment of tithes or tithe rent-charge (o). 

631. Under the Sheriffs’ Act the court refuses to appoint 
a receiver against priol^ elegit creditor in possession, and the 
petitioner must be in a position to sue out an elegit (p). But 

(tA) 19 & 20 Viet. c. 77, s. 2. By (o) Sect. 4. 
sect 5 of this act, the Mortgage Act (p) Hobson v, Murphy, 2 Jo. 169; 
(Ireland), 11 & 12 Geo. 8, c. 10, is Kennedy, pot., Whitney, resp., Sau. & 
repealed. Sc. 375. 

|w) Sect. 3. . . 
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the existence of a prior legal security is no bar to tlie appoint- 
ment, unless the prior mortgagee either holds or will take pos- 
session (y), though it will 1)0 made without pnvjudice to his right. 
Nor w’ill it be prevented by a mere allegation that tlie judgment 
or security upon >vliicli the application is founded is fraud u- 
lcnt(r). It lias Ix'cn said tliat it should be refused where there 
is a clear equity to restrain the judgment creditor fi*om proceed- 
ing at law, or where his right to proceed at law is not elear(/f); 
but it was afterwards det-ermined that the order ought to be made 
if the petitioner has a clear right to issue an elcgit and proceed 
to execution, and that an equitable defence, though it be one of 
the sufficiency of which, when properly enforccjd, the court has 
no doubt, ought not to be adinith^ against the ajipointmeiit of 
a receiver under the act. Hut the, court retained the fund to 
give tiuu; to establish the equitable defence {t), 

632. An application ex parte for a receiver under tli(»^ 
Sheriffs’ Act is not a lis pendens affecting a pui'cluiscr (w) 

(960). 


Of what Property a Peceiver may hr appointed, 

633. A receiver may generally be appointed over any pro- 
perty, real or personal, which may be taken in execution at law 
(upon an analogy to which remedy the creditor’s right to a 
receiver is founded) (x), or which is assents in equity. And 
even a Government pension {y\ or office under the Crown (x) 
(372), may be the subject of a receivership, provided the 
profits be payable out of some certain fund ; for odierwise 

caupc, he nndertiiking to^print, pisbliiih ’ 
aud cilit the .j>appr, and' ferthmtb to 
rc|;ister himscK proprietor acpordiiig to 
the Ktatute. (Chaplin r. Young, S 
L. T., N. 8. 97.) 

iy) Noad r. Backhouse, 2 Y. & C. C. 
C. 529. And it appears thaJt no order 
on the Lordft of the Treaenry ia hocea- 
aary. (Seo McCarthy e, Goold, I Ba, 
& Be. .387.) ^ 

(«) Blanchard r. Cawtbome, 4 Sin. 
566. ^ I ' 


(^) Smith, pet., Egan, resp., Sau. h 
Se. 298. 

(r) Maxwell, pet., O'Dell, reap., Sau. 
H Sc. 194. 

(») Kenny r, Clarke, 5 Ir. Kq. R. 
284; Whaley v. Clarke, id. 444. 

(7) Walsh 9. Keane, 11 Ir, K(]. K, 
426. 

(») Tenison v. Sweeny, 1 J. & L. 
710. 

(x) 1 Sw. 83. Receiver and mana- 
ger of a newspaper till hearing of 
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(as in the case of the salaiy in the nature of fees attached to an 
office held under the Treasury, and paid out of a sum annually 
voted by Parliament for a particular purpose, and for which no 
action could be maintained) (a) there can be no receiver. So 
there can be no receiver of rates, which are to be assessed and 
collected at a future time ; for until the assessment tliere is 
nothing to collect (6) : but there may be of the tolls of turnpike 
roads, or of canal and railway companies, or the like, because 
these are fixed payments in the nature of rent (c). And this, 
where the mortgages are complete in the ordinary form (rf), 
though the act give special powers to the mortgagees, whose 
interest is in arrear (without prejudice to their other rights and 
remedies), to obtain a receiver : and to holders of debentures of 
public companies, the appointment of a receiver has been the 
only equitable remedy open, the right of sale or foreclosure 
liaving in the public interest been denied (f*). A receiver will 
be appointed under such circumstances, in favour of a debenture 
holder whose principal is due, and who has given six months’ 
notice for payment of it, although there be no interest in 
arrear (/) (300). And note, that where a public undertaking 
IS carried on by trustees or others empowered by statute, the 
appointment of a receiver does not supersede tlie powers of the 
act, or make the future management illegal, as being carried on 
by unauthorized persons. The management remains in its ori- 
ginal hands, and the receiver does no more than pay the ex- 
penses, and apply the surplus proceeds under the order of the 
court (</), which generally declines to appoint a manager over 
a public undertaking (A) ; though under a late statute it is 


(a) C()Oi>er v, Reilly, 2 Sim. 560; 
1 R. & M. 560. 

(5) Drewry v* Barnes, 3 Russ. 94. 

(c) Duinville t». Ashbrookc, 3 Russ. 
98, n.; and see Knapp tJ. Williams, 4 
Ves. 430, n.; 3 Russ. 106; Potts v. 
Warwick and Birmingham Canal Na- 
vigation Co., Kay, 142; Ames r. Trus- 
tees of Birkenhead Docks, 20 Bear. 
332 ; Lord Crewe v, Edleston, 1 De G. 
& J. 93; 3 Jar., N. S. 128, 1061; De 
Winton r. Mayor of Brecon, 26 Bear. 


(d) Fripp V Chard Railway Co., 
17 Jur. 887; 11 Haro, 241. 

(e) Furness* v, Caterham Railway 
Co., 25 Beav. 615. 

(/) Hopkins v. Worcester and Bir- 
mingham Canal Co., L. R., 6 £q. 437. 

(ff) Ames i\ Trustees of the Birken- 
head Docks, 20 Beav. 332. 

(A) Gardner v, London, Chatham 
and Dover Railway Co., L. R., 2 Chi 
201. See Griffin r. Bishop’s Castle 
Railway Cq., 15 W. R. 1058. 
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empowered to do so in the case of railway companies, as a sub- 
stitute for the remedy by execution against the rolling stock 
and plant of the company, which is temporarily taken from 
the judgment creditor (i) (600). But a mortgagee of the 
mtea and tolls of an undertaking has no right to a receiver 
against a claimant of the lands of the company, though the 
tolls arise out of such lands, and though a judgment creditor, 
hy taking the lands, may altogether j)revcnt the raising of the 
tolls (A). 

A judgment creditor of tlie land may, however, be allow<»d 
to use his remedy, subject to the rights of a receiver already 
appointed over the rates and tolls, and subject to tJie rights of 
the public, wliore the public has any interest, under the con- 
stitution of the company (/). 

A receiver will not be gi-antcd over the rates of a borough, 
u]>on the security oi' which debenture bonds have been issued, 
uhere there is no default in payment of interest, and the i)rin* 
cipal is in course of payment according to the tonus of the 
statutory authority (iw). 

634. It lias been held that, there might be a rec(*i\er, both 
of past and future appropriations, in resjiect of the profits of 
the fellowship of a college (7f), and of the canonry of a collegiate 
church, to which no cure of souls lieloiiged, but only tlie duty 
of a certain residence, and of attendance on divine service (o) : 

(0 Railway Compauies Act, 18G7, id. 700. 

SO & 31 Viet. c. 127, s. 4. As to the (^) Perkins r. Deptford Pier Co., 
receiver to be Appointed under sect. S4 IS Sim. 277 ; ar>d see a somewhat 
of the Companies Clauses Omsolido- idmilar point, but turning njam the 
ticn Act, see liiisscll v. Ka.st Anglian wordr< of the CornpanieH Clauses Con- 
Railway Co., 3 Mac. A G. 125. And stdidution Act, and of the sjHfciul act, 

as to the right of a judgment crediUa in Kussell r. East Angliau Kail. Co., 

of a corporation to a mceiver npon S Mac. St G. 125. 
property acqnired by the corporation (1) Potts r. Warwick and Birming* 
after the Mnnicifial Corporation Acts, ham Canal Navigation Co., Kay, 142; 
see Arnold v. Mayor of Gravesend, see Gray r. Chaplin, 2 Rnss. 126. 

2 Jar,, N. 8. 703. And as to the (w) Pre.ston r. Corporation of Givat 
right of a mortgagee after the Corpo- Yarmouth, L. li., 7 Ch. 055. 
ration Act against a receiver appointed (n) FcUtel e. King’s College, 10 
at the snit of a judgment creditor Bcav. 491. 

whose debt originated before the act, (o) Grenfell t?. Dean and Canons of 
see Arnold e. Mayor of Gravesend, Windsor, 2 Beav. 544. 
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the duties of these offices not being considered to be within the 
. rule of public policy ( 376 ). 

636 . The law is otherwise where the payment is to enable 
the grantee to perform fiiture duties ( /?), as in the case of the 
half*'|)ay of officers and others in the public service, the aliena- 
tion of whose stipends would prevent prompt attention to their 
duties when required (/y) ( 373 ). So as to a pension for the 
support of a dignity, granted as a memorial of and reward for 
great public services (r); though the latter decision seems to 
have turned considerably upon the language of the statute, 
which expressly made the receipts of the grantee and his 
successors proper discharges for the pension. But over 
jiensions wdiich may be lawfidly assigned a receiver will be 
appointed (/?). 

636 . There cannot now be a receiver of the profits of 
an ecclesiastical benefice, because direct charges upon such 
jiroperty are prohibited by 13 Eliz. c. 20 ; and no indirect 
charges thereon by way of judgment, under 1 & 2 Viet, 
c. 110, s. 13, arc of any force (f) ( 376 ). 

Where the validity of the assignment is doubtful, the court 
may ajipoint a receiver without prejudice to that question (?/). 

637 . A receiver or manager of mines may be appointed at 
the instance of one of several part owmers, because of the 
peculiar nature of the property and the difficulty of manage- 
ment, where each owner claims a separate right of working ; 
a mine being considered in this respect to be in the nature 
of a trade (w) ; but not against a mortgagee on the ground of 
mismanagement by omitting (y) to lay out more than a pru- 

( p) 1 Sw. 79. In Palmer r.Vtnghan, I Sw. 74. 

3 Sw. 178, the question was not de- («) Heald v. Hay, 3 Gif. 467; 8 Jur., 
cided as to the profits of the office of N. S. 379. 

clerk of the peace, wliich, it was also (Q Hawkins v, Gathercole, 6 Dc G., 
argued, is an office touching the ad- M. & G. I; 1 Jnr., N. S. 481. 
ministration of justice within 5 & 6 (u) Palmer v, Vaughan, 8 Sw. 173. 

Kdw. 6, c. 16 ( 372 )» (a?) Jeffeiys v. Smith, 1 Jac. & W. 

(fl') 2Beav.649. 298. 

(r) Davis r. Duke of Marlborough, (y) Rowe t\ Wood, 2 Jac. & W. 553. 
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dent owner would advanco,^lioiigh a larger expenditure would 
be likely to Ixuiefit the mine ( 1631 ). No receiver will l>o 
appointed in ordinary cases of lands belonging to tenants in 
common, unless (r) one of them ))c in possession of tlie whole 
of the rents (61 8). 

638 . A receiver may be appointed over a colonial estate (^/); 
and as w'cll over ]iroperty of a personal kind as over the rents, 
profits and j»ro(luce of realty, in a dependency or fon^igu 
country ; and lie will be authorized, if it be found expedient, to 
appoint an agent (with the aj){)ro!mtion of the judge (/>) ) in 
the forttign country, pow er being given to execute the necessary 
instruriK^nt to eiiahlo such ag<*iit to act (r). As to j>roperly 
which Is out of the jurisdiction, the rec(»iver will recover posses- 
sion of it aceonliiig to the laws of the country in w'hich it is 
found (d), 

^Vh(?rc the estate was in a distant dependency, the court, 
with the view’ of retaining its power over the rcc(‘iver, ordered 
the appointment of a persem in this country, who might 
appoint his osvn agiait in liie country where the estate was 
situate (e) ; but in the case of an executor, w here there are 
assets abroad, the court will appoint a receiver in the foreign 
country, who shall find sureties in England, and so ndieve the 
receiver from all responsibility with respect to his agent (f ). 


At tohat Stage of the Action the Appointment mag be made, 
630 . The receiver may be apiiointed before appearance 


of the owner of th<3 equity of 
from the state of the security, 
an immediate appointment be 

(£) Uolmes V, Bell, 2 Beav. 296. 

(a) See Barkley v. Lord Keay, 2 
Hare, 308. 

(») Set. 560, ed. 2; 1038, ed. 3. 

(jo) Hiaton v. Galli, 24 L. J. (Ch.), 
K. S. 121 aee Toller v. Carteret, 2 
Vem. 494. As to order for receiver 
in England of Irish estates, see Honl- 
ditch V. Donegal, 8 Bii., N. S. 343; 

M, VOL, I. 


redemption, if,' but not unless, 
or other urgent circumstances, 
necessary (y); and even before 

2 Will. 4, c. 33; 4 k 6 Will 4, c. 82; 
and see 2 Sw. 326, n. 

{d) Switli V. Smith, 10 Hare, 71. 

(^) tf. Lindsey, 16 Ves. 91. 

(/) Cockbnm v. Raphael, 2 Sim. h 
St. 463. 

{g) Meadcn e. Sealey, 6 Hare, 620; 
and see Hart v. Talk, id. 611; Caillard 
n. Caillard, 25 Beav, 612. 

PP 
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service of the copy bill, if the defendant have absconded (A), 
and his residence be unknown. It was also admitted to be 
good reason for such an appointment that the defendant was 
out of the jurisdiction ( 2 ) ; for otherwise such a residence might 
be fatal to *the security. But unless the defendant’s residence 
be unknown, or the circumstances be urgent, the mere fact of 
absence beyond the jurisdiction seems to be no longer a reason 
for appointing a receiver before service of the bill; for an 
order may now be made for good service abroad (A) ; and upon 
an application since the statute for a receiver, before service on 
an absent defendant, the court did not make the appointment 
on the ground of absence, but because the person in actual 
possession was before the court; the absent defendant being 
one of two tenants in common, the other of whom was in 
possession of the whole of the rents (/). 

If a defendant have made an affidavit in the cause, although 
no formal appearance be entered, he shall be considered to 
have appeared, for the purpose of appointing a receiver (w). 


640. A receiver may be apjwiiited at the hearing, though 
such relief was not asked, if the facts stated are sufficient 
to justify the appointment (n), hut not on the defendant’s 
application (o) ; or it may be done after judgment in 
cases of urgency, without any supplemental suit (p); as 
where a person hot a party to a cause had been so long in 
possession without accounting, that there was danger of his 
acquiring an absolute title by adverse possession (y) ; or where 


(A) Dowling V. Hudson, 14 Beav. 
423; Pitcher v. Hcllier, 2 Dick. ,*>80; 
Maguire v. Allen, 1 Ba. & Be. 75; see 
Arthurs v. Arthur, 1 Hog. 95. 

(i) Tanfield r. Irvine, 2 Russ. 149; 
Coward v, Chadwick, id. 150, n., 634; 
Gibbins v, Mainwariug, 9 Sim. 77; 
see Noad v. Backhouse, 2 Y. & C. C. C. 
629. 

( k) X. Cons. Ord. s. 7; Drummond 
r. Drummond, L. R., 2 Ch. SY; Judica- 
ture Act, 1875, Ord. II. (4) XL 

(l) Holmes v. Bell, 2 Bcav. 298. 


(w) Vann v. Barnett, 2 Bro. C. C. 
158. 

(n) Malcolm v, Montgomery, 2 Mol. 
500; Osl)onio V, Harvey, 1 Y. & C. 
C. C. 116; though Kindersley, V.-C., 
seems to have thought otherwise; 3 
Drew. 120. 

(f>) Barlow e. Gain^ 8 Beav. 329. 
But see Jud. Act, 1873, s. 24 (3). 

ip) Bowman v. Bell. 14 Sim. 892; 
Thomas v, Davies, 11 Beav. 29; Wlright 
V. Vernon, 3 Drew. 112. 

iq) Thomas v. Davies, supra. 
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tlie mortgagee in possession, not showing clearly tlmt any 
thing was due upon his prior mortgage ( 600 ), the next 
security (being on a life estate) was in danger of being lost by 
the delay, and the possible inability of the first mortgagee to 
refund, if he should be ordered to do so (r ). 

So, if it apj)ear that the circumstances would, at the hearing, 
have entitled the i)arty to a receiver ; as if a balance be shown 
to be in the hands of the mortgagee (.v), or if the. di»f(‘iidant, by 
neglecting to bring in the deeds, has prevented tlie plaintiff 
from obtaining tlic lieiiefit of a decree for sale (/). Ihit not, 
it seems, after judgment, where no subsefjuenl cinami stances 
have made it necessary for the proloctlon of the estate or other- 
wise (?/). 

Where it is otherwise proper to make the aj)pointm(»nt after 
judgment, it may be made, although, by the judgment, further 
consideration generally (r), or the nuilters in <|uestion between 
the plaintiff and the particular def(‘ndant (x), have been re- 
served ; such qiu‘stion8 not bidng affected by the appointment, 

A receiver may be onhired after decree for sale and ad- 
ministration, against the executor who has negl<‘eted to get in 
part of the estate (if). 

It has been Indd in Ireland, that, after a decree taken pro 
eonfesso, the application for a rt^ceiver must be supported by 
an affidavit as to the sum due for principal, interest and costs, 
after all just allowances, and that the defendant is in pos- 
session (r). 

Before the hearing of the cause the court will not hear a 
motion for a receiver founded upon evidence which has been 
taken in tlie cause (a). 

Of the Persons who may he appointed, 

641 . The person who is to fill the office of receiver is gene- 

(r) Hiles v. Moore, 16 Bcav. 175. (r) lliles r. Moore, 16 Bear. 176, 

(«) A.-G. V. Mayor of Galway, 1 {x) Cooke r. Gwyn, 3 Atk. 689. 

Mol. ^96—104. (y) Bywater, Be, 1 Jar., N. S. 227. 

(f) HarrU a. Shee, 6 Ir. £q. R. 643; (s) Bog;er 0 t. Newton, 2 Ir. £q. R, 

IJ. & L. 91. 40. 

(«) Wright V, VenioD, 3 Drew. 112; (a) Lloyd v, Paaringfamm, 3 Mer. 097. 

tee Hackett r. Snow. 10 Ir. Eq. R. 220. 

D D 2 
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rally selected in proceedings in the judge’s chambers; but if 
both parties can agree upon a proper person, the court will at 
once insert his name in the decree (c). He should be a person, 
who, consistently with his professional or other pursuits, can 
spare sufficient time for the duties of the office ; and the court 
will attend to circumstances, tending to show that the person 
proposed is unable to fulfil this condition, and has, therefore, 
held (rf) it to be a ground, not for absolute rejection, but which 
made further consideration proper, that the proposed receiver 
was both a member of parliament and a practising barrister ; 
but to the appointment of a practising barrister (tf), not being 
a member of parliament, there is no objection. 

It appears, however, that a person who fills the latter cha- 
racter is ineligible upon other grounds. The court does not 
appoint persons to the office of receiver, whose privileges 
protect them from the ordinary remedies which it may become 
proper to enforce (/); and a peer is therefore disqualified. 
Lord lildon, indeed, would not say (//) tliat a member of the 
House of Commons was absolutely disqualified; being un- 
willing, perhaps, to lay down a rule, from which it might be 
inferred, that he did not think such a person amenable to the 
process of the court. But it appears clear (A) that members 
of the House of Commons are protected from process for con- 
tempts of a civil kind, such as would be that incurred by a 
receiver for disobedience to the orders of the court, though 
they are liable for criminal contempts, such as the clandestine 
removal and concealment of a ward of court, or an act injurious 
to the administration of justice. Whence it seems that they 
ought not to be appointed receivers. 

Nor will any person be chosen whose position may cause 
difficulty in administering justice, as formerly Masters of the 
court (f); lest there should be a bias in the minds of those 
whose duty it is to pass the accounts, and because it is by 

(<?) Anderson v. Kemshead, 16 Bear. (/) A.-G. v. Gee, 2 Ves. & B. 208. 
829; Powys v. Blagrave, 18 Jur. 464. (ff) 16 Ves. 284. 

(</) Wynne i*. Lord Newborough, 16 (A) Long Wellesley's case, 2 M. 

Ves. 283. 689; Lechmere Charlton's case, 2 M. & 

(^) Garland v. Garland, 2 Yes. jan. C. 316. 

137; Wilkins v, Williams, 8 Ves. 688. (i) Fletcher, Exp., 6 Ves. 427. 
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these officers that the receiver himself ought to be checked. 
The same principle, no doubt, disqualifies tlie chief clerks of 
the judges, and has been extended to the solicitor in the cause, 
or acting under a commission of lunacy (A), though generally 
there is no objection to the appointment of a solicitor (/). 

So a person who is under security to the Crown, as the 
receiver-general of a county is not eligible, because his 
whole property may be swept away by the Crown, and the 
debt to the estate lost. 

The like has been held (7^) of the next friend of an, infant 
plaintiff, who will not be appointed, even by consent of the 
other party, In^caiise it is his duty to control, and to check the 
accounts of the receiver : and even the son of a next friend has 
been rejected (o). 

The same principle applies to a tnistee, whether sole, or 
joint, where he is an accounting party (/>), And a further 
reason in this case is, that a trustee ouglit to derive no ad- 
vantage from his trusteeship (y). Thus, a trustee, with powxr 
to lease during the minority of the tenant for life, is within 
this latter rule; the good of the inheritance being bis duty, 
and the increase of the income his interest (r). And the 
court will even nmiove (^) a receiver whose private interests 
are in conflict with his duties, though his acts have for the 
most part been for the general good of the jiroperty, and 
though a majority, both in number and value, of tlie incum- 
brancers desire that he should be retained. 

But a trustee to preserve contingent remainders, or witli 
powers of sale and exchange, which cannot be immediately 
exercised, may be appointed {t ) ; and sometimes the appoint- 
ment of a trustee may be beneficial, as where he has a peculiar 
knowledge of the estate, or no other person can be found. 

(k) Garland «. Garland, 2 Ves. jnn. (/;) Anon., 3 Ves. 515; v, 

137 ; Ex jxirte Pincke, 2 Mer. 462. Jolland, 8 Ves. 72. 

(l) See Della Cainea e. Hayward, (g-) Sykes e. Hastini^s, 11 Ves. 363, 

M‘C1. A y. 272. (r) Sntton v. Jones, 16 Ves. 584. 

(«») A.-G. V, Day, 2 Mad. 246. (a) Fripp e. Chord Railway Co., 

(n) Stone e. Wishart, 2 Mad. 64. 17 Jar. 887; 11 Hare, 241. 

(ff) Taylor v. Oldham, Jac. 529. (f) Sutton v. Jones, supra. 
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But a trustee in such cases must act without emolument (w). 
Upon which condition, a testamentary guardian (^), or tenant 
for life (y), or other person immediately interested in the 
estate (z), may be appointed. Or liberty may be given to 
parties to the suit, to propose themselves («). 

Upon the ground that he cannot have any benefit beyond 
his contract, the mortgagee of a West India estate who does 
not take possession will not be appointed consignee, unless lie 
has stipulated for the advantage (h) (209, 849). 

Where there is an equitable tenant for life, the court will give 
the preference to the person proposed by him, being otherwise a 
proper person (c). So the receiver proposed by the mortgagee 
will not be rejected, if there be no personal objection to him, 
though a person proposed by the mortgagor may be more 
experienced in the duties of the office (^/). But the liquidator 
of a company has been appointed in preference to the person 
proposed by the mortgagee, there being no personal objection 
or suggestion of incompetency, in order to prevent unnecessary 
expense (c). 


Of the Authority of the Receiver, 

642, It is a general rule, that the receiver should do no 
act which may involve the estate in expense without the 
sanction of the court. Therefore he cannot of his own autho- 
rity bring ejectment (/) ; and if there be two receivers, both 
acting under the authority of the court, one of them ought 
not to take possession against the other ; but he, or those at 
whose instance he was appointed, sliould seek the directions of 
the court ( y ). 

Nor is it proper for the receiver to defend actions brought 
against him in respect of the estate, without the sanction of 


(tt) Sykes v. Hastings, 11 Yes. 368; 
Hibbert v. Jenkins, cited there. 

(fly) Gardner v. Blane, 1 Haro, 381. 

(y) Powys V, Blagrave, 18 Jnr. 462. 

(z) Hoffman v. Dnncan, 18 Jnr. 69. 

(a) Meaden Sealey, 6 Ham, 620. 

(b) Cox V, Champneys, Jac. 576. 

(r) Baylies v, Baylies, 1 Coll. {37; 


Edwards v. Kennedy, V.-C. Wood, Dec. 
1863. 

(d) Wilkins v, Williams, 8 Yes. 588. 

(e) Perry v. Oriental Hotels Co., 
L. R., 6 Ch. 420. 

(/) Wynn v. Lord Newborongh, 8 
Bro. C. C. 87. 

(y) Ward v. Swift, 6 Hare, 312. 
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DEFKND ACTIONS, AND TO DISTKAIN. 

the court ; especially if they arise out of acts improperly done 
by the receiver of his own authority; and if he be unsuccessiul 
he will not be allowed the costs of such actions (A). But if 
he succeed without putting the estate to the expense of an 
application, which he might have made for his own security, 
he has the same right to be iiideinnified as if he had applied 
to tlie court (e). 

A motion to restrain a receiver from doing acts not witliin 
his authority will be rejected with costs, if made by persons 
who have (A) no interest to support it ; as the tenants of the 
estate. 


643. It seems (/) that the receiver may distrain, at his 
own discretion, for rent which has accrued within the year; 
but if more than a year’s rent be behind, the order of the 
court should be obtained. It aj)j)ears to have been a constant 
practice of receivers to come to the court, in all cases, on the 
ground that the distress must l>e in the name of the owner of 
the legal estate ; but this was said by Lorj^ llardwicke (wi) to 
be unnecessary and inconvenient, because the tenant has an 
opportunity of removing his goods; and tlie court does not 
make an immediate order, but allows a future day; if, how- 
ever, the legal right be doubtful it would be proper to come 
to the court. The proper course is, to make the tenants 
attorn to the receiver, in whose name the distress may then 
be made (7^). This will be ordered on motion, and if the 
tenants oppose on the ground of the pendency of an action 
commenced before the appointment of the receiver, for the 
same rent, the motion will be ordered to stand over until the 
action has been tried. The costs are not given against the 
tenants in such a case, but it is presumed that they would be 
subjected to costs, if an improper opposition were made to the 


(A) Swaby v. Dickon, 6 Sim. 631. 

(i) Bristowe v. Needham, 2 Ph. 190. 
(jb) Wynn v. Lord Newborough, 3 
Bpo. C. C. 87. 

(Q Brandon v. Brandon, 5 Mad. 473. 
(m) Pitt V. Snowden, 3 Atk. 750; see 
V, Dnke of Manchester, 2 Dick. 


787. Order for tenant who had not 
attorned to pay arrears and costs. 
(Hobson V, Sherwood, 19 Beay. 575.) 

(a) Hughes v. Hughes, 1 Vea, jun. 
161; 3 Bro. C. C. 87; and the decision 
of Lord Northington, cited 1 Dick, 
120, n. 
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HOW KECEIVER OBTAINS POSSESSION. 


motion (c#). The attornment creates a tenancy by estoppel 
between the tenant and the receiver only, and none bet^yeen 
the tenant and the person entitled to the legal estate, so as to 
enable the latter to distrain (/>). 

644 . Where the person in possession refuses to deliver pos- 
session to the receiver, it is not necessary in the first instance 
to make him a party to the suit by reason of its not appearing 
what is the nature of his interest ; but the common direction 
being, that the tenants shall attorn, the court treats the person 
in possession as a tenant (q ) ; and the course is to move that 
he may attorn, and the motion will be allowed to stand over, 
that he may inform the court, whether he be a tenant or not ; 
but unless he show the contrary, it will be assumed, it seems, 
that he is a tenant, and he will be ordered to attorn accord- 
ingly- 

Where the person in possession docs not hold as a mere 
tenant, the court will order that possession be given to the re- 
ceiver (r) ; and, if be refused, the receiver will be put into 
possession by the ordinary process of the court ; viz. (.v) by 
writ of assistance, directed to the sheriff, a,n order for which 
may be obtained on motion after due service of the decree or 
order for delivery of possession, and upon proof of demand 
and refusal to obey such order ; and it is sufficient (#), if the 
affidavit show a refusal during the whole of the time limited 
by the order for delivery of possession, without showing also 
a refusal up to the time of making the motion. 

The court will also on the petition of the lord order delivery 
of the court rolls to the receiver by the steward, who holds 
them only as the lord’s agent (?/). 

646 . Where a plaintiff, upon whose application the receiver 

(o) Hobhouse v. Hollcoinbc, 2 De 108—116, and form there. 

G. & S. 208. {s) Ferguson v. Tadman, cited 2 

(p) Evans r. Mathins, 3 Jnr., N. S. Sim. 401; Green v. Green, id. 894; 

793. XXIX. Cons. Ord. s. 5; see Lord Bac. 

(g) Reid V, Middleton, T.' & R. 466. 9th Order, Beames, Ord. 6. 

(r) Griffith v. Griffith, 2 Ves. 401 i (4) Webster Taylor, 18 Jnr. 869. 

Davis V. Duke of Marlborough, 2 Sw. (if) Rawes v, Rawes, 7 Sim. 624. 
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had been appointed, was proceeding both at law and in equity, 
the court would not give leave to the receiver to distrain 
upon the tenants, unless the plaintiff would undertake to 
proceed in equity only ; because the tenants might file bills of 
interpleader (jp). 

646 . It is said to have been ordered (but the decision is 
queried by the reporter) {y\ that a receiver might distrain in 
tlie names of trustees, both for arrears and as there should' be 
occasion. But the court is slow to invest a receiver with in- 
dependent powers of taking proceedings, especially if he be a 
solicitor, or where there is a trustee of the estate ; under which 
circumstances leave was refused to the receiver to bring actions 
against the consent and in the name of the trustee, against 
tenants in arrear, and from time to time with the approbation 
of the master to proceed agjiinst tenants in similar circum- 
stances ; and a reference was refused, as to the propriety of 
proceeding in the name of the trustee (r). 

It is said that an order has been made, that tenants should 
attorn to sequestrators upon a sequestration for contempt for 
want of answer, but that the order was not of course, and 
the court refused to commit the tenants for not obeying the 
order ( a). 


647 . The receiver being appointed for the management of 
the estate, it was at first the practice (i), and was afterwards 
ordered (e), that he should have power to let and set the estate 
with the apf»robation of the ISIaster, who was empowered, 
without the special order of the court, to receive and to report 
on proposals from the parties interested, for the management 
or letting of the estate ; but rlie practice was different in the 

(4*) Mills V. Fry, Coop, 107. There (y) Shelly v, Pelham, 1 Dick. 120. 

waa some doubt as to the form of the (s) Della Cainea v, Hayward, M*CL 

order, because the plaiotiff having been & Y. 272. 

already ordered to proceed at law or in (a) Rowley r. Ridley, 2 Dick. 622. 

equity, it was thought that, proceeding (6) Neale v. Bcaling, 8 Sw. 304, n. 

in equity, he had no longer a right to (c) 64th Order, April, 1828. 

the ben^t of the order to elect. 
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case of a sequestrator, because his appointment is only tempo- 
rary (d). 

Where a receiver had been appointed over an estate, and 
had afterwards been directed to include, in his future accounts, 
the rents and profits of another estate which had been fore- 
closed, it was held that the Master might report upon the pro- 
priety of a proposed lease of that estate under the above order, 
without a special reference, though the receiver had not been 
specially appointed over it with power to let and set (e) ; and 
directions being now given upon these matters by the judges 
in chambers, the direction for the receiver to manage, let and 
set, is no longer inserted in the order of appointment (/). 

648. The receiver ought not to let without the approbation 
of the court ( even, it would seem, for a single year (A) ; 
but it appears that he may give a good notice to quit to a 
tenant from year to year {i) ; for a tenant having held over 
after such a notice, the Court of Chancery gave the receiver 
leave to sue for double rent. 

He should move for liberty to let the estate before the old 
lease expires ; and although if he neglect to do so he will be 
at liberty to make what he can of the estate during the 
current year, he will be visited with any loss which may 
arise (A). 

To avoid the necessity for constant applications to the 
court, for permission to let a colonial estate, an inquiry may 
be directed beyond what term the receiver shall not be per- 
mitted to let (Z). 

The court, allowing no lease to be made which shall bind 
an infant remainderman, will not even inquire (m) whether it 
will be for the benefit of the parties interested^ that the receiver 

(d) Neale v, Bealing, supra; Ray v. (A) Wynne v. Lord Newborough, 1 

8 Sw. 306, n. Ves. jun. 164. 

(e) Duffield v. Elwes, 11 Bear. 590. (i) See Wilkinson v, Colley, Bur. 

(/) Set. ed. 2, 643; ed. 3, 1016. 2694. 

(j) 1 Ves. jun. 139; Swaby r. Dickon, (A) Wilkins v. Lynch, 2 Mol. 499. 

6 Sim. 629. (1) — Lindsey, 16 Ves. 91. 

(?//) Gibbins r. Howell, 8 Mad. 469. 
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should lease for any number of years, an estate which is settled 
upon one for life, with remainder over to an infant. 

049. Where an estate has come into the possession of, and 
has been held by, the receivers in a cause, as tenants under 
an unauthorized lease, and with the acquiescence of such of 
the parties interested as were able to object, it will be held 
binding upon the receivers, and they will be ordered (w) to pay 
the arrears of rent, and will l)e responsible for the dilapida- 
tions, the amount of which particulars respectively will be 
ascertained by inijuiry. And this will be done on the petition 
of the owners of tlie estate (though no parties to the suit), 
without driving them to an action ; because the court will not 
study the form of doing justice in a matter arising out of a 
possession held by itselfl In like manner, if a person have 
entered into an agreement with the court, it will use a sum- 
mary remedy against hini^; and has therefore restrained on 
motion (n) a tenant, to whom the receiver had let the estate 
from year to year, from carrying off crops contrary to the 
custom of the country, though the tenant was no party to the 
suit. But the incumbrancer of an annuity, which the receiver 
was ordered to pay to the annuitant, was refused an order for 
payment of the annuity, on petition ; for tliat he was a stranger 
to the suit, and tlierc was no privity betw^een him and the 
court, or the receiver as its agent (p). 

660. If the tenant for life of a mortgaged estate, with 
power to lease, exercise the power pendente lite^ and after the 
appointment of a receiver, the lessees are considered, as against 
prior incumbrancers on the estate, as tenants from year to 
year to the receiver ; and, as such, are entitled to notice to 
quit. And the receiver may be ordered to let the estate 
without prejudice to their rights against their lessor, and to 


(n) Neate v. Pink, 15 Sim. 450 ; 3 and see Casamajor r. Strode, 1 Sim. k 
Mac. k G. 476. S. dSl. 

(p) Walton e. Johnson, 15 Sim. 352; (p) Wastell r. Leslie, 16 Sim. 453, n. 
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bring ejectment against them in case of their resistance to the 
new letting (y). 

661. Where the court directs the receiver to give any par- 
ticular person the option of being tenant, it reserves power to 
the receiver to inspect the state of the property (r). 

662. The rents and profits of the estate are bound from 
the date of the order («), by which some particular person is 
appointed to fill the office of receiver; but he is not legally 
clothed with that character nor able to perform its duties, until 
his recognizances arc perfected (t). 

He is entitled to receive all rents in arrear at the date of his 
appointment (m), and a person, who admits a sum of money to 
be due from him to the estate, may not dispute the receiver’s 
right to collect it(r). But produce which has been already 
separated from the estate, though not yet converted into 
money, does not belong to the receiver. Therefore (w) where 
a manager was appointed of a West India estate, with direc- 
tions to receive and remit the rents and produce, the consignees 
were not ordered to pay into court the surplus monies arising 
from the produce of the estate which had been severed, and 
sent by the mortgagor to the consignees, but had not been 
received by them at the date of the order. Neither can the 
receiver claim rent from a person who, being in possession 
of the estate, has been ordered to pay an occupation rent, 
in respect of any period prior to such order; from the date 
of which only his tenancy and liability to payment of rent 
commences (y). 

663. The sequestrator of an ecclesiastical benefice is the 

{q) Jjord Mansfield v, Hamilton, 2 stone, 1 Bear. 520. 

Sch. & Lcf. 28. (t) Wickens v. Townshend, 1 Russ. 

(r) Baylies v, Baylies, 1 Coll. 548. & M. 361. 

(j») Defries v. Creed, 84 L. J., Cb. (ii) Codrington v. Johnstone, suprfi. 
607; Edwards v. Edwards, L. R., 1 («} Wood v. Hitchings, 2 Bear. 289. 

Ch. Div. 454; see Codrington v. John- (y) Lloyd v. Mason, 2 M. & C. 487. 
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mere bailiff or receiver of the bishop, aud cannot sue for the 
profits of the benefice in his own name (z). 

664. Where an estate is under sequestration, the landlord 
is entitled to rent, and by the equity of the statute of 8 Anne, 
c. 14, to arrears, not exceeding one year’s rent ; payment 
whereof , will be ordered to be made out of the produce of the 
estate paid into court by the sequestrators (a), 

666. When possession is taken by a prior incumbrancer, 
the balance which shall be found due from the receiver, upon 
passing his accounts, will be ordered to be paid by him to sucli 
prior incumbrancer. 

666. When the receiver is informed that the defendant has 
interfered with the ixjnts, he should move for an attachment ; 
and it is sufficient if he swear that he had the information from 
the tenants, and that he believes it (i). The interference of 
the owner of the inheritance with the rents does not exempt 
the receiver from being charged with the whole amount, but he 
must discharge himself by showing what the inheritor received, 
or hindered him from getting (c). 

667. .Where money comes into the hands of a receiver, 
appointed in a foreclosure suit, at the instance of the plaintiff, 
and no particular directions have been given for its appli- 
cation, it belongs in the first instance to the plaintiff, who 
will be entitled (d) to receive it on the dismissal of the suit. 
And the order for payment may he made on motion after the 
suit is out of court by the dismissal (c). But money in the 
hands of sequestrators against the estate of a defendant in 
contempt, is in custodid legis^ and cannot, without a further 
order, be applied for the plaintiff’s benefit. If incumbrancers 
come in for examination pro interesse 9Uo^ and obtain a certi- 

(») Harding r. Hall, 10 M. & W. 42. The obserrations of the V.-C. seem to 
* (a) Dixon v. Smith, 1 Sw. 457. have been misnnderatood by the rc- 

(5) Anon., 2 Mol. 499. porter in Kay, xxxvi. 

(e) Hamilton ». Lighten, id. (<?) Id.; and Wright e. Mitchell, 18 

(d) Paynter e. Carew, 18 Jur. 417. Vcs. 292. 
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ficate that they are prior mortgagees, they are entitled to have 
possession from the sequestrators; and to have the rents and 
profits, which have been received by the latter, applied in 
payment of their mortgage debt after paying the sequestrator’s 
costs, and the costs of the application (/). 

668. Tlie court will not direct the receiver of an infant’s 
estate to keep down the interest of mortgages until the 
mortgages have been established, because this would be to 
assume that the debts were due (ff). 


Of the Receiver's Right to apply to the Court 

669. It has been laid down that, except in case of necessity, 
the receiver ought not to present a petition (A), ov'to originate 
any other proceeding in a cause. If an application to the 
court become necessary, the receiver should apply to the plain- 
tiff, or probably to any other party to the suit at whose instance 
he may have been appointed, and if after he have done so no 
application be made, or no proper means be taken to relieve 
the receiver from his difficulty, he may apply himself, and 
will then be entitled to his costs. The rule extends to the 
case where the receiver is a co-petitioner and was referred to 
by the M. K. where a receiver joined in petitioning for his 
discharge (i) : but the observations of Lord Langdale, in the 
cases cited above, seem to imply that this is a rule of practice 
at the Rolls, adopted by Sir John Leach, and since followed 
there, rather than a general rule, and it certainly appears 
that a different course has been elsewhere followed without 
observation (A) (696). 


(/) Walker v. Bell, 2 Mad. 21, and 
form of order; Tatham r. Parker, 1 
Jut., N. S. 992; 1 Sm. & G. 606 ; and 
see 1 P. Wms. 808-9; 2 Dick. 622; 
Delany v. Mansfield, 1 Hog. 234; 
Warren v. Warren, 13 Ir. Eq. R. 69. 
(g) Anon., 6 Mad. 9. 

(4) Ireland v, Eade, 7 Bear. 65; 
Parker v. Dunn, 8 id. 497. 

(i) Marray v, Earl, of Scarborough, 


Rolls, 17 Nov. 1866. 

(U) See Mills v. Fry, G. Coop. 107, 
before Lord Eldon ; Wickens v, Towns- 
hend, 1 R. & M. 361, before Lord 
Lyndhurst; though it was only before 
the hearing, and not at the presenting 
of the petition, that his character 6f 
receiver was complete. (Shaw v. Rhodes, 
2 Russ. 539; Potts e. Leighton, 16 Yes. 
274.) 
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It is clear that if a party to the cause be apjpointed a re- 
ceiver, lie does not lose his privileges as a party, and may 
apply to the court as if he did not hold die office (/). And 
in some cases it is necessary that he should join in the pro- 
ceeding. Thus, if the receiver pay money in his hands to the 
solicitors of the plaintiffs, who are also his own solicitors, 
without precise instructions as to the application of the monies, 
the money Is considered to be paid to them as the solicitors of 
the receiver and not of the plaintiff ; and the receiver must be 
a party to an application for payment of the money into court 
by the solicitors (m). 

Of the Receiver s Possession. 

660 . The possession of the receiver is the possession of the 
court (n), without whose authority no man may interfere with 
the receiver, or with property of which he has taken, or has 
been directed to take, possession (o), either directly, by suing 
out execution, and taking possession against him, by attach- 
ment under the garnishee clauses of the Common Law Proce- 
dure Act, 1854 (/^), or by ejectment ( 7 ), setjuestration (>), or any 
other proceeding, whether of an ordinarj^ kind, or authorized 
by statute («), even though none of the profits be taken (/); noi* 
will the receiver’s possession be affected by notice given by 
the mortgagee to the tenants, to pay their rents to him (w). 
And whether the claimant knew, or not, of the appointment 
of a receiver, or however clear may be his title, he will be 
restrained from prosecuting his claim if he had not first ob- 
tained the leave of the court (ar). And if he have commenced 
proceedings without leave, he will be obliged to discontinue 
them, and must with leave of the court commence de novo (y). 

(0 Cribp V. Platel, 2 Ph. 229. Anon., 6 id. 287; Evelvn r. 8 

(m) Chater t*. Maclean, 1 Jur., N. S. Haro, 472. 

175. (r) Hawkins n. Gathcrcole, 16 Jar. 

(n) Rnssell V. East Anglian Railway 650; 1 Drew. 12. 

Co., 3 Mac. & G. 104, (jf) Tink v, Randle, 10 Beav. 818. 

(<») Ames r. Trustees of Birkenhead (t) Hawkins v. Gathercole, snpra. 

Docks, 20 Beav. 363. (v) Thomas v, Brigstocke, 4 Rnss. 

(p) De Winton v. Mayor of Brecon, 64. 

28 Beav. 200. (a?) Evelyn v, Lewis, 3 Hare, 472. 

(fl) Angel r. Smith, 9 Vcs. 335; ty) Lees r. Waring, 1 Hog. 216. 
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PROPERTY MUST BE SPECIFIED. 


Even, where there is a receiver (to whom the tenants have been 
ordered to attorn) over the rents and profits of copyholds, the 
lord may be restrained from an unauthorized proceeding in 
ejectment against a ierre tenant^ upon seizure quousque by the 
bailiff of the manor for want of a tenant (r). Whence it seems 
that the powers of the receiver override, in this particular, the 
rights of the lord ; and it is the same as to the right of a lessor 
to recover on a forfeiture, where a receiver has been appointed 
over the lessee’s interest (a). 

If tlie receiver improperly pay money, contrary to the order 
of the court, the person who has received it will be ordered to 
repay, and the receiver may become liable to the costs of the 
application. It is not necessary to wait for the passing of the 
receiver’s accounts before applying to the court to prevent him 
from misapplying money in his hands {b). 

661. The order of appointment must, however, be so distinct 
on the face of it, that it may be known of what property the 
receiver is in possession. Hence, where a receiver was ap- 
pointed (c) of the incomes of the outstanding property in the 
pleadings mentioned,” under wliich order the receiver entered 
into, and remained, in possession of the real estate for several 
years, and the tenants attorned to him ; an application to 
restrain the legal owner from proceeding against the tenants, 
without the leave of the court, was refused with costs. The 
appointment should be over the rents of the particular property, 
and sliould be followed by a direction to the owner to deliver 
possession, or that the tenants should attorn {d), 

662. There appears to be no direct authority for the com 
mittal of a sheriff for the act of his undersheriff, in seizing pro- 
perty which was in the possession of a receiver under the court, 
where the proceeding cannot be inferred to be the sheriff’s per- 

(s) Evelyn v, Lewis, 3 Hare, 472. 28 Bear. 200. 

(a) Wadmore v, Trevanion, S Hare, {o') Crow v. Wood, 13 Bear. 271. 

473, cited ; and see Potts v, Warwick {d) See Griffith v, Griffith, 2 Ves. 

and Birmingham Canal Navigation Co., 400 ; Davis v. Duke of Marlborough, 
Kay, 142. 2 Sw. 116; Metcalfe v. Palvertoft, Set. 

{b) Dc Winton v. Mayor of Brecon, Dec., ed. 1, 316. 
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soiial act. But it is said, that in case of necessity^ as where the 
public safety requires it, the sheriff himself may be commi£ted. 
In the case cited (e), tlie sheriff and undersheriff having sub- 
mitted, were ordered on appeal to witlidraw, and to pay the costs 
and expenses of the seizure, and of the application against them 
in the court below. 

The sheriff will also be restrained, if necessary, from compel- 
ling the receiver to interplead, and will be ordered to pay the 
costs of proceedings taken for that purj>ose; and if the execution 
creditor be before the court, lie will be restrained from proceed- 
ing against the sheriff in relation to the property seized by the 
latter, or any other property in the receiver’s possession. If the 
execution creditor be not l>eforc the court this cannot be done, 
but the sheriff can come to the court for protection if necessary. 

And that the execution creditor may not suffer loss by the 
receiver’s possession, in case it shall appear in proceedings taken 
by the creditor, that his right ought not to have been interfered 
with liy such possession, the receiver may be ordered (/) to 
retain within the bailiwick, for fourteen days, goods, chattels 
and effects, equal in value to those seized by the slieriff, not 
exceeding what would be necessary to satisfy the le\"y in the writ 
of fieri facias ; such value, if necessary, to be settled in the 
judge’s chambers. 

663. It may be observed here, that although a person cannot 
be committed for a breach of an injunction granted against 
another, to whose servants and agents the injunction does not 
extend, yet he may be committed for knowingly assisting in an 
act which the court has prohibited (^). No order nisi is neces- 
sary on an application to commit a person for taking forcible 
possession against a receiver (Jt). 

The court uses its power of committal sparingly, and only 
when it is necessary to vindicate its authority ; and will not 

(e) Rnssell v. East Anglian Kiulwaj (A) Broad v. Wickham, 4 Sim. 511; 

Co., 9 Mac. A G. 104. notwithstanding Van v. Price, 1 Dick. 

(f) Id. 91; Williams v. Johns, 2 id. 477; and 

(jj) Lord Wellesley e. Lord Morning- see Davies v. Cracraft, 14 Ves. 143. 

ton, 11 Bear. 180, 181. ' 

M. VOL. I. E E 
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sanction a njotion to commit a person for disturbing a receiver’s 
possession^ when it is made long after the act complained of, and 
not for the protection of the receiver’s possession, but to compel 
payment of his ‘ expenses after the question relating to the 
possession is settled. The proper course is to make such 
a direct application for the costs, as is warranted by the 
circumstances (i). 

Where a receiver, appointed by the court, committed waste 
in the long vacation, and the parties concerned thereupon 
discharged him, the court refiised, under the circumstances, 
to grant an attachment against them for thus removing 
him (A). 


664. The sheriff who levies under a fieri facias issued by the 
Court, under 1 & 2 Viet. c. 110, is not entitled to the protection 
of the court, against an action by strangers to the suit, claiming 
the articles seized ; for he is not an officer of the court, though 
he fills tlie place which, under the former practice, would have 
been occupied by the sequestrator. No question arises as to an 
inquiry at law into the process of tlie court, and the statute pro- 
vides no protection for the sheriff (/). 


666. The court gives leave to a person, who claims an inte- 
rest in real or personal property paramount to that of a receiver, 
or of a sequestrator, to bring ejectment, or to come in and be 
examined pro interesse suo ; or an inquiry may be directed as 
to the claimant’s interest in the property {m). And if he have 
already brought an action, or have otherwise interfered with the 
receiver’s possession without leave of the court, the order which 
restrains these acts will also give him leave, or direct him to be 


(i) Ward v. Swift, 6 Hare, 312. 

{k) Bell V. Spereman, Sel. Ca. in 
Oh. 69. 

(l) Bocke V, Cooke, 2 De G. & S. 
493; 2 Ph. C91; Try v. Tiy, 13 Beay. 
422; 16 Jur. 809; Onyon v, Wash- 
bonrne, 14 Jar. 497. 

(m) Anon. 6 Ves. 288; Angel v. 
Smith, 9 Ves. 336; Brooks v, Greathed, 
1 Jac. & W. 178; Walker v. Bell, 2 


Mad. 21; Pelham v. Dach. Newcastle, 
3 Sw. 290, n.; Wharam v. Bronghton, 
1 Ves. 180; Hamlyn v, Lee, 1 Dick. 94; 
bat this case is not accurate; 3 Hare, 
469; Gomme v. West, Dick, 472; 
Reeves v, Cox, 13 Ir. £q. R. 247. For 
the practice on orders for examination 
pro interesse sve^ see Dan. Ch. *Pr. 
962, ed. 4. 
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oxamined pro interesse suo^ the plaintiff in the cattBe being di- 
rected to exhibit inteiTOgatories for that purpose («). 

The particular mode of proceeding is in the discretion of the 
court, which considers in what manner the right can best be 
tried, and which will also, if it be necessary, direct the trial of 
an issue (a). And where tlie facts are not disputed, but there 
is only a question of law, which may be fitly decided in coiui;, 
and no further materials are necessary to enable the court to . 
form its judgment on the question, the person who disputes the 
receiver’s appointment will not be compelled to commence a suit 
or to come in for examination pro intereiise suo ( p\ Thus leave 
has been given {q) at the hearing of the claimant’s petition, to 
sue out an clegit against a life estate in the receiver’s possession. 
Where it w’as held that no receiver ought to have been appointed, 
leave was given (r) at the same time to the execution creditor to 
levy notwithstanding the appointment. 

And it seems that in a difficult ease, to give time for an ap- 
peal, the execution creditor will have leave to levy at the expira- 
tion of a certain period, the debtor undertaking in the meantime 
to keep sufficient property within the bailiwick to answer the 
demand ; or it will bo ordered, that the petitioners may levy, 
unless the amount of the demand be paid into the bank to the 
credit of the cause, within a week from the service of the order; 
the money to remain in the bank subject to the order of the 
court, and the receiver to be at liberty to pay it in (5). 

Where the prior incumbrancer had been guilty of delay in 
pursuing his own remedies, the court refused his application, 
that the receiver, who had been appointed at the instance of the 
puisne mortgagee, should apply the rents according to the priori- 
ties ; but leave was given to bring ejectment. The ground of 
tliis decision was, that the prior mortgp,gce had no right to that 

(n) Jones v. Qanghton, Jac. 573 ; relating to receivers. 

Hamljm V. Ley, Set, ed. 2, 622} ed. 3, (j?) Per Parker, C. J., 1 P. Wms. 

1220. 308; Dixon v. Smith, 1 Sw. 457. 

(o) Empringham r. Short, 3 Hare, (y) Gooch v, Haworth. 3 Bear. 428. 

461. *Th!8 and aeveral of the other (r) Russell c. East Anglian Railway 

cases cited relate to sequestrations, Co., 3 Mac. & Q. 125; 15 Jnr. 039. 
which have been repeatedly declared to (s) Id. 

stand upon the same footing as those 

£ E 2 
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relief on petition which he had sought but had not followed up 
by another proceeding. But no costs were given against the 
prior incumbrancer (t). 

66d. The application for leave to proceed notwithstanding 
the receiver’s possession, or to come in for examination pro 
inter^sse suo^ may be made on summons by motion or on peti- 
tion {u\ and is usually framed in the alternative — that the re- 
ce:iver may pay the amount of the claimant’s demand, or that 
the latter may be allowed to proceed. 

Whether it was regular to except to the report of the master, 
upon an examination pro inter esse suo^ has been considered 
doubtful (x). 


Of the Receiver's Expenditure^ 

667. It was laid down in the early cases that a receiver in 
this country could make no expenditure (y), or none to any 
considerable extent (r), without the leave of the court, or at 
least not at the discretion of the receiver (a) ; though greater 
power was always given to managers of West India estates, 
which otherwise would be ruined by the expense of remitting 
])art of the i)roduce which might in the first instance be pro- 
perly applied there ( J) (209). The present course in England, 
both as to receivers and committees of lunatics, is to direct an 
inquiry into the circumstances of the expenditure, and whether 
it was for the benefit of the estate and of the parties interested 
therein ; and if it be found to have been so, or it seems if the 
trustees of or persons entitled to the estate have directed the 
expenditure, the amount will be allowed to the receiver (c). 


(^) Brooks V, Groathed, 1 Jac. & W. 
176. 

(w) Angel V. Smith, 9 Vea. 336; 
Dixon V, Smith, 1 Sw. 468; Gooch v. 
Haworth, 3 Beav. 428; Potts v. War- 
wick and Birmingham Canal Naviga- 
tion Co., Kay, 142; Russell v. East 
Anglian Railway Co., 3 Mac. & G. 
126; Brooks v. Greathed, 1 J. & W. 
176; Dan. Ch. Pr. 1680, ed. 4. 

(ar) Empringhaui v. Short, 3 Hare, 


461. 

(y) Fletcher v, Dodd, 1 Ves. jun. 86; 
Morris v. Elme, id. 139. 

{z) A.-G. V. Vigor, 1 1 Ves. 668. 

(а) Blunt V, Clitherow, 6 Ves. 799. 

(б) Morris v. Elme, 1 Ves. jun. 189. 
(£f) Blunt i’. Clitherow, 6 Ves. 799 ; 

A.-G. V. Vigor, 11 Ves. 663; Tdhipest 
V. Ord, 2 Mer. 66. As to committees, 
Marton, Exp., Hilbert, Exp., 11 Ves. 
397. 
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But the receiver will not, it seems (for so it was held in the 
case of the committee of a hmatic), be allowed the amount spent 
on an estate, in excess of and on a different scale from the ex- 
penditure which the court authorized him to make ; even though 
it be certified that the actual expenditure was more beneficial 
than that which was authorized (rf). And the costs of the peti- 
tion will not be given in such a case; though if it be shown that 
a sum, the expenditure of which the court had authorized, was 
saved by the new plan, such sum will be allowed to tlie re- ^ 
cciver (c). 

668. A special direction was not necessary to enable the 
receiver to propose ordinary repairs to the buildings on the 
estate, wdien it w^as the practice to insert in the decree a 
power to manage, set and let 'with the Master s approba- 
tion (/). 


Of the Liabilities o f the Receiver. 

668. The receiver is not expected, any more than a trustee 
or executor, to take greater care of the property intrusted to 
him than he would of his own {g ) ; and if he deposit money, 
which he has received on account of the estate, with a banker 
of good credit (A), in order to remit it more securely than by 
carrying the specie; or if he otherwise dispose of it with a 
view to its safety in a manner which would be reasonable if the 
money were his own, he shall not be liable for the failure of the 
depositee. But the money ought to be deposited to the credit 
of the receiver in that character, or to be otherwise earmarked ; 
for if he pay it to his private account w ith a banker, especially 
if the banker be one whom he generally employs, he shall be 
liable for the loss (i). The receiver is in a somewhat less 
favourable position in this respect than a trustee, because he 

(d) Laogbam, Be, 2 Ph. 299. (A) Knight t\ Lord Plymouth, 3 Atk. 

(«) id. 480; I Dick. ] 20 ; and Bee Bowth v, 

(/) Thornhill v. Thornhill, 14 Sim. Howell, 3 Vee. 666. ^ * 

600. (f) Wren v. Kirton, 11 Ve«, 877. 

(y) Per Lord Eldon, IJ, & W. 2-41. 
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receives a remuneration ; and even a trustee or agent, who acts 
gratuitously, may be charged with the loss of money paid to his 
private account {k), 

670. If the receiver put the fund out of his own control, 
so that others may deal with it, it has been said(/), that he 
guarantees the solvency of those persons, and becomes answer- 
able for any loss that may ensue : which remark is of course 
not applicable to a temporary deposit, in the usual manner, 
with a banker, but was made with reference to a case, in 
which, for the safety of his sureties, the receiver had agreed 
that the monies should be deposited with bankers in the joint 
names of die sureties, and that all drafts should be written by 
one of the latter, and should be signed by the receiver ; who 
was held liable both in Chancery and in the House of Lords ; 
on the ground, that he, being the person in whom the court 
confides, has no right to mix up his delegated authority with 
that of a stranger, nor, by substituting the discretion of the 
latter for his own, to do that which may prevent him from 
securing the fund, in a case of emergency. And though the 
object of the arrangement be to check the receiver, yet he will 
be answerable for what has happened to the fund which he has 
so dealt with, not merely where the arrangement can be sworn 
to be the, cause of the loss, but where he has not conducted 
himself as a prudent person would have done (/n) 

671. A person who, having assumed improperly the cha- 
racter, neglects the duties of a receiver, whilst the parties 
interested consider him to be acting as such, makes himself 
responsible for any of the property which is lost through his 
neglect (//). And if rents be paid to a solicitor, in the assumed 
character of a receiver, he will lie ordered to pay them over 
to the proper receiver, and can claim no lien upon them, either 


(k) Massey v. Banner, I Jac. & W, (m>) Salway v, Salway, 4 Hass. 60; 

241; and see Challen v. Sbippam, 4 2 II. & M. 215; and in House of Ijords 

Hare, 555. as White v. Baugh, 9 Bli. X. S. 181. 

(l) 2 R. & M. 218. (») Wood r. Wood, 4 Buss. 658. 
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by virtue of any agreement with a party to the cause, or for 
his costs (o). 

672 . If the receiver have paid money to the wrong person, 
and is afterwards obliged to pay the amount into court, and 
after due application thereof a surplus remains, the court 3vill 
not pay such surplus over to tlie person to whom the former 
payment w^as wrongfully made, without satisfying the re- 
ceiver’s demands; and it seems that the suqdus fund would 
even be ordered to be repaid to liim, if it had been got out of 
court by fraud or improper concealment (;>). If, however, the 
wrongful payment were made by the receiver’s agent, the re- 
ceiver cannot have the Ixinefit of such payment against the 
surplus fund, except subject to the liabilities of the agent to 
the person to whom the wrongful payment was made : and the 
accounts cannot be opened between those parties, on petition 
of the executor of the receiver, praying for repayment from 
the person wrongfully paid, or in default from the rents of the 
estate. 

673 . The receiver a])pointed by a colonial court is liable 
to be sued by the persons to w^hom the produce of the estate 
has been directed to be paid, for an account of such produce : 
and the consignees of the produce to w^hom express directions 
have been given for its application arc liable to be sued, on 
the allegation that they are colluding wdth the receiver for the 
purpose of satisfying their claims against him, out of monies 
in their hands received from the estate, and due to the plain- 
tiff ; notwithstanding the existence of a remedy at law (y). 

674 . A bill has been held to Ik? properly brought against 
a receiver, and the owrner of the surplus of the rents, out of 
which the receiver had been directed to keep down the in- 
cumbrances, for satisfaction of a judgment debt out of such 
surplus (r); the plaintiff’s right to be examined pro interesse 

(p) Wickens Townsheiid, 1 Kuss, {q) Fitzgerald r. Stewart, 2 Sim. 333. 
& M. 361. (r) Lewis v. Lord Zouche, 2 Sim. 

{p) Garden t>. Badcock, 6 Bcav. 157. 388. 
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suo being held not to interfere with his right to sue ; but the 
receiver is not a necessary party to a bill by a first incum- 
brancer to establish his rights, and it was said that, but for 
the case last cited, the bill would have been dismissed against 
him with costs (^). 

676. It is neither necessary nor proper to seek to restrain 
a person by injunction from receiving money from a receiver 
of the court (m). The object should be effected by an order 
upon the receiver. 

676. It has been said (x), that if a receiver be appointed by 
the court upon the application of a mortgagee or other in- 
cumbrancer, and the receiver embezzle or otherwise waste the 
rents, the loss shall fall upon the mortgagor. Lord Chancellor 
Manners, observing upon this* as only a dictum of Lord 
Thurlow’s, distinguished (y) the case of a trustee appointed 
by creditors, upon whom, and not upon the debtor who had 
executed a deed of assignment, he held that the loss arising 
from the bankruptcy of the trustee should fall. 

677. Upon motion on behalf of a late ward of court, 
charging that the accounts formerly passed were such as 
should not bind the applicant, and stating errors and neglect, 
the receiver was ordered to account again from the begin- 
ning (r). 

Of the Receiver's Remuneration and Allowances. 

688 . Receivers appointed by the court are directed to be 
allowed a proper salary for receiving the rents and profits, or, 
as the case may be, an allowance in respect of the personal 
estate collected by them (a). But although the terms of the 
order appear to imply a distinction in the nature of the re- 

(f) Smith 97. Earl of EHingham, 7 (.v) Hntchinson v. Lord Massarenc, 

Beav. 357. 2 Ba. & Be. 49. 

(») Kinder v, Forbes, 2 Beav. 507, («) Wildridge v. M^Kano, 2 Mol 

per Lord Langdale. 645. 

(^r) Rigge v.Bowator,3Bro.C.C.365. (a) XXIV. Cons. Ord. s. 1. 
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muneration, the usual practice is to allow a per-ccntage upon 
the suras collected or received ; buf there is no universal rule 
as to the amount of such allowance. It varies from 2 to 

10 per cent., 5 per cent, being generally (A) allowed upon 
rents of freehold and leasehold estiites, which allowance is 
increased to 12 per cent, or upwards, where, from the small- 
ness of the sums to be collected, their ])ayraent at short 
intervals, or other circumstances, the difficulty of collecting 
them is increased; and may, on the other hand, be much 
lessened, where there are great facilities for collecting the 
rents. The same princijde is applied to the getting in of other 
monies, the allowance for which appears to vary from 2^ to 

1 1 per cent. ; though, under particular circumstances, it may 
be either more or less : and the payment for this duty is some- 
times made by a round sum of money. The manager of mines 
or works is paid sometimes hy a salary, and sometimes by a 
commission on the results. 

The receiver’s remuneration is settled from time to time 
when he passes his accounts; but even when paid by a j)er- 
centage, he has no vested right to the r(?ccipt of monies pay- 
able in respect of the estate, entitling him to insist that they 
shall pass through his hands, where poundage may be saved 
by a direct payment into court. The Occasion of this resolu- 
tion was an application (c) that the receiver might give frathcr 
security to be answerable for large sums which had become 
payable ; whereupon a cross petition was presented for pajmieiit 
of the money into court. Hence it seems proper to applj" at 
once for payment into court, of all sums of money, the amount 
of which, if they were to pass through the hands of the receiver, 
would make further security by him necessary. 

In lunacy it seems to h ' the practice (rf) to order such 
monies into court, and not to give the receiver the benefit of 
the increased poundage, by allowing the funds to pass through 
his hands. 

689 . Where the receiver has lost his right to remuneration 

(>) Day r. Croft, 2 Bear. 488. (rf) Clayton, Exp., 1 Russ. 476; 

(0 Haigh V. Grattan, 1 Bear. 201. Cranmer, Exp., id. 477, n. 
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by omitting to pass his accounts within the proper period, 
the court will not sanction the allowance of it, if minors be 
interested (c), though their guardians and all other parties 
consent: and tliough the delay was caused by the parties 
themselves in an endeavour to settle the dispute, and, in the 
meantime, to save the expense of passing the account. 

If the receiver’s default in bringing in his accounts on the 
appointed days were known to the parties, and the accounts 
have been passed, and poundage allowed without objection, 
no loss having been sustained by tlie receiver’s fault, and no 
balance being due from him, the court will not afterwards 
listen to an application to strike out his allowance of poundage 
and costs at the instance of parties who have had the benefit 
of his services (/); but the amount of the allowance made to 
a receiver maybe re-considered (^), where, though an objection 
was originally made, the particular circumstances of the case 
and the nature of the items were not taken into consideration. 

690 . For a voluntary act done by the receiver beyond his 
ordinaiy duties, vrithout the authority of the court or of all 
the parties interested, he will in general be entitled to no extra 
allowance (/i) , though, if he show that his exertions have been 
successful in creating a benefit to the estate, the court would 
consider it inequitable to allow tlie parties to take the benefit 
of his exertions without defraying the expenses attending them ; 
upon which principle the receiver will also be allowed the costs 
incurred in the successful defence of an action, though he had 
defended it without the leave of the court (?) ( 648 ); but no 
costs will be allowed of a defence improperly made (A), or of a 
proceeding improperly taken and abandoned, though the rc- 


(tf) Dease v. Reilly, 4 Dm. & M’^ar. 
284; see Ord. 28rd April, 1796; 15 
Ves. 278; and 148th Gen. Ord. of 
Court of Chancery in Ireland ; but 
note that the Irish order is more strin- 
gent than that of the English court, 
requiring that no allowance be granted 
if the account he not duly passed, un- 
l(‘ss the master certify that the passing 
thereof ought to be postponed, with his 


reasons ; and hx a time for passing it. 
For practice under the Irish order, sec 
Purcell V. Woodley, 10 Ir. Eq. R. 422; 
Overend v. Overend, 6 Ir. Eq. R. 387 
(/) Ward V. Swift, 8 Haro. 139. 

(ff) Day V, Croft, 2 Bcav. 488. 

(A) Ormsby, Re, 1 Ba. & Be. 189 ; 
Malcolm v. O’Callagban, 3 M. &; C. 52. 
(i) Bristowe v. Needham, 2 Ph. 190. 
(A) Swahy v. Dickson, 5 Sim. 631. 
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ceiver acted bona Jide and succeeded in a subsequent proceed- 
ing (/). A receiver has been allowed the costs as between 
solicitor and client out of a fund in hand belonging to the 
incumbrancers, of a hostile application against him, which was 
dismissed with costs, and was made by a defendant who was 
wholly unable to pay such costs (m). 

It is no part of the ordlnaiy duty of a receiver to incur the 
expense of jounieying to and residing in a foreign country 
whilst prosecuting a suit which he was authorized to com- 
mence ; and so far as his doing so was unauthorized, and not 
successful, especially if there were no question of fact or matter 
of evidence which could call for his presence abroad, he will be 
disallowed both expenses and remuneration (n) ; and the fact 
that the court has authorized a particular act, beyond the 
receiver’s ordinary duty, gives no degree of sanction to the 
repetition of such an act, at his own discretion and without the 
authority of the coui’t ((?). Nor will the authority of some only 
of the persons interested assist the receiver’s right against the 
estate; but the court will rather consider, that, in undertaking 
the duties in question, the receiver looked only to the personal 
undertaking of those parties (/>)• 

691. The costs of drawing out a scheme of the estate, and 
of the holdings of the tenants, are chargealde, if at all, as part 
of the receiver’s costs, and not of the solicitor’s ; but it seems 
that no allowance would be made to the receiver for such an 
item, where he is paid by a per-centage, thougli it may be 
necessary for the due performance of his duties (ry). 

692. Besides the usual fees payable in the judge’s chambers, 
a further fee of lOs, on every 100/. received is payable (/*) for 
every certificate on the passing of a receiver’s and consignee’s 
account ; but where the receiver’s duties, besides extending to 
the real and personal estate, conqmscd the management of the 

^ (1) Montgomery, Re, 1 Mol. 419, (o) Id. 

(m) Conrand v. Hanmor, 9 Bein'. 3. (p) Id. 

(») Malcolm v. O’Callaghan, 3 Mvl. (gf) Catlin, Re, IS Boav, 511. 

& C. 62. (r) Com. Ord. Sebed. 4. 
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business^ and the gross receipts for the year amounted to a very 
large sum, a special order was made, that instead of the full 
duty, such a fee should be paid as the judge to whose court 
the cause was attached shoidd think reasonable («). And in 
another case (f), the special order was for payment of the fee 
of IOjj. upon each 100/. of net profits. 

Of passing the Receiver's Accounts. 

693. Receivers’ accounts are now passed in the judges’ 
chambers, the accounting party, unless the judge shall other- 
wise direct, making out and verifying the account by affidavit. 
The items on each side are numbered consecutively, and the 
account is referred to by the affidavit as an exhibit, and is left 
in the judges’ chambers. Any person who seeks to charge the 
receiver beyond the amount of which he has admitted the 
receipt must give him notice of his intention, stating, as far 
as he can, the amount sought to be charged, and the particulars 
thereof, in a short and succinct manner (?^). A summons is 
taken out to proceed upon the account, which, when passed, 
is to be entered by the receiver in books, but the affidavit 
verifying the account is to refer to it as an exhibit, and is not 
to be annexed to The rules concerning the time and 

manner in which the opinion of the judge may be taken upon 
any proceeding, as to which the chief clerk’s certificate has not 
been signed and adopted by the judge, do not apply to certifi- 
cates upon passing receivers’ accounts, which may be approved 
and signed by the judge without delay, and upon being so 
signed, are to be filed and forthwith acted on ( ?/). This pro- 
vision follows the old practice, under which the Master’s report 
of the receiver’s account required no confirmation (r) ; and, 
therefore, did not admit of exceptions. Hence, the comii 
would not enter into the consideration of any items of the 

account, but would upon the petition of the party complaining, 

• 

(«) Wells V. Wales, 4 De G., M. & (a?) 15 & 16 Viet. cc. 80, 86; XXIV. 

G. 816. Cons. Ord. s. 3. 

(t) Wastell w. Leslie, id. 818, note. (y) XXXV. Cons. Ord. s. 64. 

(w) XXXV. Cons. Ord. ss. 33, 34. («) 3 P. Wms. 729 ; Shewell v. 

Jones, 2 Sim. & S. 170; 3 Buss. 622. 
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examine any prineij)le upon which the Master had proceeded, 
where error was imputed to him («). 

694 . Upon certificate of the receiver’s default in bringing 
in his accounts, it will be ordered that he bring them in within 
SI limited time (usually four days); and upon his neglecting to 
do so, the order may be enforced by })rocess of contempt (A). 
This order may be had by one of several joint receivers against 
another who is in default. For tliougli the receivers Ihj only 
bound to account jointly, each of them must bring in his ac- 
counts of what he individually receives; and so long as one 
of them is in default the four day order is of course (c). 


Of the Payment of Balances by the Receiver^ his Representa- 

lives and Sureties^ and of the Liability to Interest thereoru 

696 . The days upon which the receiver is annually (c/) or 
at longer or shorter pci’iods, at the discretion of tJie judge, to 
leave and pass his accounts at the chambers of the judge, to 
whose court the cause is attached, and upon wliich he is to 
])ay the balance due upon such accounts, or such jjart thereof 
as shall be certified to be proper for the receiver to pay, are 
fixed by tlie judge and certified by tlie chief clerk ; and upon 
leaving the account, a summons to proceed tliereoTi is taken 
out ; and such receivers as neglect to deliver their accountii, 
and to pay their balances, shall be disallowed their salaries, 
and charged with interest at 5 per cent, upon the balances, 
so long as tlicy remain in their hands ; and tlie court may dis- 
charge the receiver, and appoint another in his place. Every 
receiver, acting under the authority of the court, is in every 
year to direct his annual account of receipts and payments 
respecting the estate intrusted to his care to be examined and 
settled, within six mouths after the time appointed for delivery 

(«) Shewell r. Jones, supra. In Ire- (h) Dan. Ch. Pr. 1690, ed. 4. 

land, objections are entertained to the (c) Scott v. Platel, 2 Ph. 229. 

amount of the items, though no erro- {d) XXIV. Cons. Ord. aa. 2, 8 ; 
neons principle be adopted. (Beytagh XXXV. id. s. 23. 
r. Concannon, 10 Ir. Eq. R. 351.) « 
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9 f the account, and his neglect to do so is directed to be 
certified. 

696 . Although the receiver is bound by his recognizance . 
only to account yearly, he has no right to make interest 
for his own benefit, upon monies received in the intervals 
between the passing of his accounts. If any such sums 
be received, he ought to apply for an order to pay them 
into court, that they may be made productive for the benefit 
of the estate (e\ 

So if the receiver be directed to lay out the surplus 
rents and profits, when they shall amount to a competent 
sum, with the approbation of the court, or from time to 
time to pay the money into the bank, he ought not to wait 
until some person obtains an order for investment or pay- 
ment, but may pay in the money on his own application {/); 
and he has been said in this case to be rather in the position 
of an executor, receiving capital sums, than of a receiver 
of rents and profits. And under, or by analogy to, the 
General Order of 23rd April, 1796 (( 7 ), (upon which, and 
the 63rd Order, April, 1828, the present Orders are founded,) 
the receiver who neglects to make the payments in pursuance 
of the order in that behalf, may be deprived of his salary 
and charged with interest; not, however, upon each sum 
as it came to his hands, but as an executor, and with regard 
to the circumstances under which he has kept the monies in 
his hands. 

687 . The defence, that the circumstances of the estate made 
it necessary to keep large sums in hand, will not prevent an 
inquiry as to what sums might or ought to have been reasonably 
laid out at interest; and upon such sums, when ascertained, 
interest will be charged at 4 per cent. (A). And in other cases, 
and even after the accounts have been passed, and all parties 

(f) Shaw V. Rhodes, 2 Rusa 539; (/) Hicks' v. Hicks, 8 Atk. 274 y 

Foster v, Foster, 2 Bro. C. C. 616; and Potto e. Leighton, 16 Ves. 278. 
see Earl Lonsdale v. Chnrch, 3 Bro. (g) See 16 Yes. 278. 

C. C. 41. * (A) Hicks v. Hicks, 8 Atk. 274. 
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Batisfied, inquiries have been directed, and interest has been 
enforced against receivers who have kept monies in their 
hands (« ). But after the accounts have been passed, and the 
balances paid in without any application for interest, or excuse 
suggested for the omission to apply, it seems (A) that if a 
case can be made at all for opening tlic accounts, with the 
view of charging the receiver with interest on balances 
retained in his hands, the costs of the proceedings would 
be thrown upon the applicants ; and where a prior attempt 
by another party to charge interest on some of tlie same 
balances had failed, the subsequent application was altogether 
refused. 

608 . It was laid down before iilie making of the Order of 
171)6, that a receiver should pay interest, if he kept money in 
his hands a quarter of a year after it ought to have been paid 
into couit (/). Where a receiver had been very irregular in 
passing his accounts, which were so prepared, that neither the 
Master, nor the parties interested, could ascertain what was the 
real balance in the receiver’s hands (payments having been made 
out <Jf the balances between the days to which the respective 
accounts were made up, and those upon which they were carried 
in), inquiries were directed (w), as to the amounts of the balances 
ill his hands upon several days in past years, and as to the sums 
due to the incumbrancers at those times, and the payments made 
to them. And the receiver was ordered to carry in his future 
accounts on or before a fixed day in every year, leaving at the 
same time an affidavit, setting forth the particulars of his 
receipts and payments between the day to 'which the account 
was made up, and that upon which it was carried in ; and set- 
ting forth the true balance then in his hands. 

699. A receiver who does not pay into court the balance 
certified to be in his hands, pursuant to an order, may be 

.(t) Fletcher t?. Dodd, 1 Veg. jon. (Z) Fletcher r. Dodd, 1 Ves. Jan. S6. 

85; fj, Jolland, 8 Ves. 72 ; see (m) Bertie v. Lord Abingdon, 8 Beav. 

Dawson «. Hajnes, 2 Rass. 466. 63. 

(*) Ward e. Swift, 8 Hare, 139. 
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committed upon affidavit of personal service, or his recog- 
nizance may be put in suit (r) ; but, in the former case, 
the order will be that the receiver do pay tlie balance within 
a week after personal service of the order, or stand com- 
mitted. 

The same remedies appear to be available against a re- 
ceiver after he has been discharged, or after the cessation 
of his powers. If having been discharged, he have made 
default in payment of his balance, he will be ordered to 
pay it in with the amount of his salary and interest on 
both sums at 5 per cent, from the day first appointed for 
payment (a). 

And, after dismissal of the suit, the receiver may be ordered 
on petition in the cause to pass his accounts and pay the balance 
due {p). 

700. The admission by the executor of a receiver, of assets 
to answer what is due from his testator, in respect of rents 
received by him, is sufficient ground (y) to malie the executor 
liable to pay such interest as the receiver’s estate may be 
charged with in respect , of the monies produced by the Vents 
retained in his hands; and if the executor have petitioned to 
pass the accoimts and pay the balance due, but have neglected 
the payment, he cannot be heard to say that he had no assets. 
But, in a case of laches, the executor will only be ordered to 
pay into court the principal money and costs of the appli- 
cation (r). 

701. If the receiver die, a balance being due from him, 
the court has no jurisdiction to order his executor to bring 
in and pass the accounts, and to pay the balance out of the 
receiver’s assets (s). It seems that an action must be instituted 
to compel such an account (f) ; but perhaps the order for pay- 

» 

(n) Davies V. Cracraft, 14 Yes. 143. (s) Jenkins v. Briant, 7 Sim. 171. 

(o) Harrison v. Boydell, 6 Sim. 211. The case of Littleboy t;. Spooner, Sot. 

(p) Pitt V. Bonner, 5 Sim. 677. 1022, ed.' 3, was by consent; see 16 

(y) Foster v. Foster, 2 Bro, C. C. Sim. 483. ' 

616. (t) 15 Sim. 482; 3 Mac. Sc G. 176. 

(r) Garden v. Badcock, 6 Beav. 157. 
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nient might have been made, if the balance had been ascer- 
tained and the prayer for payment had not been joined to the 
l)rayer for an account (w). The parties interested in the fund 
may come to the court, either against the representatives or 
the surety of tlic receiver, and they must in the first i)lacc 
apply against botli, to avoid the objection which each might 
raise to the absence of the other. The court, therefore, with- 
out deciding which of these parties arc primarily liable, will 
order on petition that the deceased receiver’s recognizances 
may be enforced against his real and personal representatives 
and sureties, notwithstanding an alternative prayer that die 
])ersonal representatives may pass the accounts ( j:). 

It had been laid down, on the authority of the registrars, 
to be the practice not to put the recognizance in suit against 
the surety in default of payment by him of the amount due, 
without the amount being first ascertained, except where the 
receiver had absconded; and that a breach of the recog- 
nizance, by non-payment of the balance due by the receiver, 
must be shown as ground for liberty to put the recognizance 
in suit; but Lord Truro thought that the recognizance may 
also be enforced against the surety In the case of a deceased 
receiver, without ascertaining the amount due, where there 
yyere no means of ascertaining or enforcing the claim ; treating 
the case of an absconding receiver as put by the registrars 
only as an example of an exceptional case in which it was 
difficult to ascertain the amount due (y). 

702. The recognizances being given to the Master of tlie 
liolls, and the senior (z) Vice-Chancellor for the time being, 
cannot be enforced without the leave of the court, and the 
enforcing them is in the discretion of the court (a). The 
surety, however, will be responsible for all acts of fraud or 
collusion on the part of the receiver, and (A) generally, to 

(w) 3 Mac. & G. 180. Cons. Ord. s. 13. 

(j9).Ludgater v, Channell, 3 Mac. & (a) B Mac. & G. 178. 

G. 176. See Dawson v, Kaynes, 2 Rum. 

(y) Id.; and see 15 Sint. 482. 466; 3 Jo. & Lat. 254. 

(z) Dan. Ch. Pr, 1593, ed, 4; XLII. 

M. VOL. p p 
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tlie extent of the recognizance, for whatever sum of money, 
whether principal, interest or costs (c), the receiver has be- 
come liable ; including, where the recognizance is conditioned 
to be void if the rciceiver duly perform his duties, and ac- 
count, the costs of his removal, and of the appointment of a 
new receiver in his place (c/); it being the surety’s duty to sec 
that the accounts are duly passed ; but under particular cir- 
cumstances, as where {e) the receiver had been known to have 
been long bankrupt, and no steps were taken to pass liis 
accoiints, the surety may be excused payment of interest. 

703. Where an action is brought against the surety, he may 
properly apply for an order for an account of what is due, and 
that he may pay the amount, not exceeding the amount of his 
recognizance, to the credit of the cause, and thereupon that the 
proceedings at law may be restrained ; and he has been allow^ed 
to take such an order for payment by instalments, but the costs 
of tlie application and of the consequent proceedings fall on the 

surety, and cannot be deducted (/). 

■ « 

704. The surety is entitled to stand in the receiver’s place for 
all monies due to the latter in account with the estate (1343) ; 
and if there be money in court which has been ordered to be 
paid to a receiver who has been discharged, the surety may bring 
his action ; and upon motion, the receiver or those who claim 
under him may be restrained from taking the money out of 
court, without discharging the surety’s claim. But where the 
surety filed his bill upon the same day on which the receiver 
assigned his estate to a trustee for his creditors, the plaintiff 
was put upon the terms of making the trustee a party to the 
suit(^). 

Of the Discharge of the Receiver* 

706. The receiver being appointed for the benefit of all the 
’ parties interested (603), the court will not generally discharge 

(e) Lockey, Re, 1 Fh. 509, the case (e) Dawson v, Haynes, *2 Ruse* 460. 
of a committee. (/) Walker v. Wild, 1 Mad. 528. 

(d) Maunsell v. Egan, 3 Jo. & Lat. (ff) Glossopt?. Harrison, G. poop. 61; 
251 ; Keily v. Marpby, San. Sc Sc. 479. 3 Ves. & B. 134. 
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liim on the mere application of the party at whose instance he 
was appointed (A). But i^f upon j>ayment of the plaintiff’s debt, 
the suit be dismissed, or proceedings in the suit be ordered to 
be stayed (*), it seems that as a general rule the I'eceiver must 
be discharged; for with the plaintiff’s rights fall the rights 
of the other parties. And this was held even against incum- 
brancers, whose rights were prior to those of the plaintiff (A). 
But it was held(/) in Ireland, where there were prior creditors, 
parties to a suit, with whose claims the court by aj)pointing a 
receiver had interfered, that their rights would be protected by 
continuing the receiver, u])on the terms that tlie persons so 
protected should forthwith file a bill. 

And in like cases in England, proceedings have boon 
stayed (/w), without prejudice to the order «aj)pointing the 
receiver. 

A receiver appointed for the protection of property during 
the minority of several infants will not be discharged as to the 
share of one of them who has attained full age ; the object of 
the appointment not having been fully effected (w). 

706. Where an estate was vested in trustees, who were 
willing to perform the duties of the receiver without salary, 
they were substituted for him, for the purpose of applying the 
rents and profits as the receiver bad been ordered to apply them ; 
and upon their undertaking to account in the usual way : and 
they were not required to enter into recognizances (o 

707. The receiver cannot generally be discharged on his 
own application, where his appointment has been completed, 
without showing reasonable cause for the change (p); nor, 
unless it be shown to be for the benefit of the parties to the 
cause, or for other good reason, will the sureties be dis- 

(A) Bainbrigge v. Blair, 3 Beav. 421. (m) Damer v. Earl of Portarlington, 

<i) Davis v. Duke 6f Marlborough, 2 Ph. 30; Paynter v. Carew, IS Jnr. 
2 Sw.’ 168; PajTiter v, Carew, 18 Jur, 417. 

41T. (») Smyth v. Lyster, 4 Bear. 227. 

(A) Dai^ t*. Duke of Marlborough, (a) Bainbrigge v, Blair, 3 Bear. 421. 
supra. (p) Dan. Ch. Pr. 1600, ea. 4. 

(f> Murrongh r. French, 2 Mol. 493. 

F F 2 
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charged (y) : and the joining of the sureties in the application, 
either for the receiver’s discharge oi; their own, will have no 
weight, unless it be shown to be for the benefit of the parties to 
the cause (r). 

Infirmity, which prevents the receiver from properly dis- 
charging his duties, and ill health, increased by the anxieties 
of the office, afford a sufficient excuse for his discharge ; and 
he will be allowed to deduct the costs of and incidental to the 
application for discharge, out of the balance in his hands («). 
It is also a good reason for discharging a surety on his own 
application, that he had become such in breach of his partner- 
ship articles (^). 

708. It seems that a charge of misbehaviour against a 
receiver, for suffering the owner of the estate to remain in 
part possession to the prejudice of the estate, will not be ad- 
mitted (m) as a reason for discharging the receiver; because 
the parties themselves have caused the loss by not compelling 
the owner, by the authority of the court, to deliver possession 
to the receiver. 

But he is liable to be discharged for irregularity in carrying 
in his accounts, and for making it necessary to compel him to 
do so ; and for so framing his accounts that the amount of the 
balance in his hands cannot be ascertained (a*). 

709. The appointment of a receiver in the place of seques- 
trators discharges the sequestration (y). 

710. The application to discharge and to vacate the recog- 
nizances of the receiver may be (z) by petition or motion, or by 
summons in chambers ; or the direction may be given in the 
decree or order on further consideration. Being a mere officer 
of the court, he ought not to appear upon the application for 

iq) Griffith v. Griffith, % Ves. 400; ed. 3, 1021. 
and see HatnilUm r. Brewster, 2 Mol. (u) Griffith v, Griffith, supra. 

407. (o!) Bertie v. Lord Abingdon, 8 B8av. 

(r) Griffith v. Griffith, supra. 63. 

(«) Richardson v. Ward, 6 Mad. 266. (y) Shaw v. Wright, 8 Ves. 24. 

(t) Swain t>. Smith, Set., ed. 2, 648; 'z) Dan. Ch. Pr. 1601, ed. 4 . 
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his discharge, although he have been served with the petition ; 
and he will not be allowed the costs of appearance (a). 

It has been laid dow'n(ft) that if the order direct the pay- 
ment of the balance into court, the same order may direct the 
recognizance to be vacated on payment of the balance, which 
will be shown by the certificate of the Paymaster-General. But 
if the payment be directed in any other manner than into 
court, the payment must be proved, and a second petition 
(which, however, need not be mentioned in court) must be 
presented for the order to vacate the recognizance. It is 
said(r), however, that the latter rule is not now followed, but 
that the recognizance will be (at once) vacated upon a proj)er 
affidavit of payment to the party entitled to receive th<^ 
balance, as well as upon the I^aymaster-Gencrars or Chief 
Clerk’s certificate. 

711. Where the recognizances were enforced against the 
surety to recover monies due fi‘om the receiver, the court would 
not at first divseharge the recognizance on the application of the 
surety, who had jiaid the debt to the solicitor prosecuting the 
proceedings ; such payment being thought to be insufficient, 
though it was admitted that the solicitor was authorized to 
receive the money, and though the plaintiff had been served 
with the petition and did not object: but die order was made((/) 
after the plaintiff had been served with notice that it would be 
made on a subsequent day unless cause were shown, and did 
not appear. 

712. Notice of an application to discharge a receiver ouglit 
to be served personally upon him ; and such service will not be 
dispensed with unless an order for substituted service be first 
obtiiined (e). 

713. A receiver who has been discharged, and docs not pay 

t 

fa) Herman v, Dunbar, 23 Bear. (d) Mann r. Stennett, 8 Boav. 189. 
312. (f<) A.-G. V. Haberdashers’ Com- 

(b) Lawmn«.Kicketts, 11 Boav. 027. pany, 2 Jur. 916, 

(0 > Set., cd. 2, 649; cd. 3, iur3. 
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in his balance as dhected, is subject to the order of 1796 (696), 
and will be ordered to pay in the balance, with the amount of 
his salary, and interest at 5 per cent on both sums, irom the 
day first appointed, as well as the costs of the motion {g). 

714. When a receivership has been completed, the book 
containing the accoimts is to be deposited in the Office of the 
Clerks of Becords and Writs (A). 


Chapter V. Part 4.— Op Possession by the Creditor 
OF THE Security; and herein op the relative 
Eights of the Mortgagor, the Mortgagee, and 
THEIR Tenants. 

716, Of the relative ItighU of the Mortgagor and Mortgagee and of their 
TenantHf incident to the Posiession of immoeeaMe Projiorty. 

745, Of the Rights and Liahilities incident to the Creditor's Possession of 
personal Chattels, 

716. After the execution of the mortgage, the mortgagor is 
usually allowed to retain possession of the estate, until, upon 
default in payment of interest the mortgagee finds it necessai'y 
to use the remedies given him by the security. A right to 
this possession is often specially secured to the mortgagor, and 
in the absence of such a provision, the legal mortgagee may 
enter immediately after the execution of the mortgage, by 
virtue of the estate tliereby vested in him (i) ; an express power 
of entry after default being also ilsually given (A): and under 
the Land Transfer Act, 1875, subject to any entry to tlie con- 
trary on the register, the registered proprietor of a registered 

{g) Harrison v. Boydell, 6 Sim. 211. ment under such a power, although a 

(A) XXIV. Cons. Ord. s. 4. term has been vested in a trustee by 

(i) See Doe d. Roylance v. Light- way of further soc-urity. (Doe <2. Butler 
foot, 8 M. & W. 663. But a mere v. Kensington, 8 Q. B. 429.) And the 
power to sell on default, does not give • power may be executed although a bill 
a right to enter before sale. (Watson of exchange have been given for the 
V. Waltham, 2 A. & £. 485.) debt. (Bramwcll v, Eglinton, 6 B. & 

(k) The mortgagee may bring eject- S. 39, per Blackburn, J.) 
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charge may, for the purpose of obtaining satisfaction of any 
monies due to him under the charge at any time during the 
continuance thereof, enter upon the land charged or any part 
thereof, or the receipt of the rents and profits thereof, subject 
to the right of any registered prior incumbraficcrs, and to the 
liability of a mortgagee in possession (/). 

Under these various circumstances, the mortgagee’s position 
towards the mortgagor, or other persons in the actual possession 
of the mortgaged property, under kmancics commencing either 
before or after the date of the mortgage, sometimes becomes the 
subject of doubtful and difficult cpiestions. 

716. The rights of the moHgagec under these circumstances 
will be considered, 

First, as they affect persons claiming iindcr tenancies created 
before the date of the mortgage, and to which it is therefore 
subject. 

Second, as they affect the mortgagor himself, when ho 
remains in possession after the date of the mortgage, cither 
without or witli any express provision enabling him to do so in 
the mortgage deed. 

Third, as they affect persons claiming under tenancies, or 
other interests created by the mortgagor, after the date of the 
security, and cither without or with the concurrence of the 
mortgagee. 

And it is to be noted with respect to the second and third 
of these divisions of the subject, that as no man is allowed to 
dispute a title which he himself has granted, the mortgagor 
cannot set up against his mortgagee the title of a third person, 
even though the latter may have a right to recover posses- 
sion (/«); and it makes no difference though the mortgagors 
be trustees, acting in a public capacity, and not for tlieir own 
benefit (n). But a subsequent mortgagee, who has acquired 
the legal estate without notice of a prior equitable mortgage, 

38 & 39 Viet. c. 87, 8. 25. (N. S.) Q. B. 72; notwithstanding 

(»a) Per Lord Mansfield, 1 T. U. dictum in Fairtitle v, Gilbert, 2 T. R. 
760, n. ; 2 H. Cowp. 600. 171, explained id. 

(w) Doe d. Lct)' r. Ilurnc, 12 L. J. 
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may set it up notwithstanding it w’as acquired by the mort- 
gagor under whom he claims, after the execution of the prior 
security (o). 

717- Firstly where the tenancy commences before 
the mortgage. By the conveyance the reversion passes to the 
mortgagee, and with it the right to receive the future rents, 
and the other rights incident to the estate which theretofore 
belonged to the mortgagor (p). The tenant may nevertheless 
safely pay the rent to the mortgagor (provided it be rent due 
cand not a payment by anticipation on account of rent (y) ), so 
long as he is allowed by the mortgagee to receive it ; for though 
the conveyance is effectual, as to the grantee’s rights against 
the tenant, without any attornment (r) by the latter, the tenant 
is not prejudiced by payment of the rent to the grantor, or l)y 
breach of any condition for non-payment of rent before notice 
of the grant ( 5 ). 

718. A mortgagor entitled for the time being to tlie pos- 
session or receipt of the rents and profits of any land, as to 
which no notice of his intention to take possession, or to enter 
into the receipt of the rents and profits thereof, shall have 


(p) Right d. Jeffery s v. Buckncll, 2 

B. & Ad. 278. As to the form of aver- 
ment under whk-h the estoppel may 
arise, Id. and Heath r. Crealock, L. R., 
10 Ch. 22 

(y?) Trent v. Hunt, 9 Exch. 14; per 
Lord Denman in Rogers Humphreys, 
4 Ad. & E. 299. Arrears of rent do not 
pass without express words. (Salmon 
V. Dean, 3 Mae. & G. 314; 15 Jnr. 
641.) ' 

(ff) De Nicholls r. Saunders, L. R., 5 

C. P. 689; Cook v, Guerra, 7 id. 132. 
(r) 4 Ann. c. 16, s. 9. Attornment/^ 

made in consequence of some judgment 
at law, or decree or order of a court of 
equity, or to any mortgagee after mort- 
gage forfeited, are excepted from the 
attornments by tenants to strangers, 
which are made void by 11 Geo. 2, 


c. 19. The tenant of a mortgagor, 
who does not gi^ e him notice of eject- 
ment brought by the mortgagee to en- 
force attornment, is not liable to the 
penalties of sect. 12 of the same sta- 
tute for secreting ejectments. (Buck- 
ley t). Buckley, 1 T. R. 647.) And a 
mortgagee is not allowed to come in 
and defend as a landlord in ejectment 
under the statute unless he is interested 
in the result of the suit. (Doe d. Pear- 
son V. Roe, 6 Bing. 013; 4 Mo. & P. 
437.) 

(s) 4 Ann. p. 16, s. 10. But if he 
pay the rent to the mortgagor, after 
notice to pay the mortgagee, and is 
af tefwards compelled to pay the latter, 
the payment being voluntary, cannot be 
recovered from the mortgagor. (Higgs 
r. Scott, 7 C. B. 63.) 
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been given by the mortgagee, may sue for such possession or 
for the recovery of such rents or profits, or to p^t^vent or recover 
damages in respect of any trespass or other wrong relative 
thereto in his own name only, unless the cause of action arises 
upon a lease or other contract made by him jointly witli any 
other person (t). 

Before the passing of the above act the mortgagor, being no 
longer the owner of Uic reversion, could not sue the tenant in 
ejectment (««); he might, however, always distrain for the rent, 
in the name and as the bailiff of the mortgag(*e, under an im- 
plied authority from him to enforce payment of the fund out of 
which his interest maybe paid. And even though he distrained 
as for rent due to himself, he might justify as the bailiff of the 
mortgagee («). The like authority is imjdied in favour of the 
owner of the equity of redemption, who has paid off the mort- 
gage, on an undertaking for a transfer of the security (.r). 

719. When, on the other hand, the mortgagee gives notice 
to the tenant holding under a tenancy prior to the mortgage, 
he becomes entitled to, and may distrain or sue lor, the rent in 
arrear since the mortgage, and also for that wliich subsequently 
accrues (y); and this whether the tenant holds under a lease, 
or from year to year; or he may sue a tenant claiming under 
an agreement for a lease made by the mortgagor for use and 
occupation ( 2 '); and even if, after the mortgage, the terms 
of the holding have been varied as to the amount of rent by 
agreement between the tenant and the mortgagor: such an 
agreement being considered not to alter the relative positions 
of the mortgagee and the tenant, but to be adopted by the 
former as the act of an agent, and to entitle him to recover the 
additional as well as the original rerit(fl^). 


(t) Supreme Court of Judicature Art, 
1873 (c. GG), s. 2r> (5); Act of 1874 
(c. 83), s. 2. 

^ (w) Doe d. Marriott v. Edwards, 5 
B. & Ad. 1065. 

(v) Trent e. Hunt, 9 Exch. 14. 


(j») Snell V. Finch, 9 Jur., N. S. 

1.3 C. B.,N. S. G51. 

(y) Moss V. Gallimore, Doojrl. 279. 

(z ) Kawson v. Eicke, 7 A. & E. 451 ; 
2 N. & P. 413. 

(a) Bnrrowes v. Gradin, 1 Dowl. & 
L. 213. 
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720. The mortgagor, after the mortgagee has taken posses- 
sion, has no remedy in equity against the tenant in respect of 
rent alleged to be due from him, but for which the mortgagee 
has refused to apply (J). His only remedy is against the 
mortgagee on taking the accounts. 

721. Secondly . The relation between the mortgagor himself 
and the mortgagee, where the former remains in possession of 
the mortgaged estate, without any express provision that he 
should do so, has been the subject of much discussion, arising 
less from any real question as to the relative rights of the 
parties, than from the embarrassment caused by the technical 
effect of the words by which the relation has been attempted to 
bo defined — an embarrassment which has led one learned judge 
to declare, that it was very dangerous to define the precise 
relation in which the mortgagor and mortgagee stand to each 
other in any other terms than those very words (c) ; another, 
that one is much at a loss as to the proper terms in w^hich to 
describe the relation {d ) ; and a tliird, tliat it is suQicient to 
call them mortgagor and mortgagee, without having recourse 
to any other description of men, or to what they are most like ; 
their rights, powers and interests being as well settled as any 
in the law(e). It will, therefore, be sufficient to say that the 
mortgagor in possession, under such circumstances, is not, as 
he was sometimes called, tenant at will to the mortgagee, seeing 
that he is not, like a tenant at will{/), entitled to the crops 
growing on the land at the end of the tenancy, and that he 
may be ejected without notice or demand of possession {g) ; nor 
yet the mortgagee’s bailiff or receiver, because not obliged to 
account to him for the rents (A). By Lord Mansfield the mort- 
gagor was said to be tenant at will quodam modo (?), and he 
has been said to be tenant Ay, as distinguished from tenant at^ 
sufferance; but these definitions barely mark without explaining 

(&} Salmon v. Dean, 14 Jar. 235. to the crops as tenant at will by express 
(c) Per Lord Denman, 1 1 A. & E.314. contract. 

(<?) Per Patteson, J., 5 A, & E. 297. (y) Sec per Bailer, J., 1 T. R. 380; 

(<?) Per Buller, J., 1 T. R. 383. per Lord Tenterdon, 8 B. & C. 767. 

if) See Temple, Exp., 1 G. & J. 216, (A) 1 T. R. .383. 

where the mortgagor was held entitled (i) Dougl. 282. 
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the distinctions which they imply. The likeness of the mort- 
gagor’s interest to that of a tenant at sufferance is so far correct, 
that it agrees with his position as one who comes in by right, 
and holds over without right (A) ; but, following the caution of 
Tiord Mansfield, that nothing is more apt to confound than a 
simile, the mortgagor in possession may be described us one 
who, having parted with his estate, remains in possession at the 
pleasure and consistently with the right of the grantee, exer- 
cising the ordinary rights of propei-ty; including, it seems, the 
right of holding courts where lord of a manor (/); receiving 
the rents for his own use; entitled by statute to vote in 
respect of the mortgaged property, in elections for knights of 
the shire ajid other members to serve in j)arHament (m ) ; and 
able to bring trespass in respect of immoveable, and trover in 
respect of moveable, property against any one save the mort- 
gagee (w) ; yet liable at the option of the mortgagee to be treated 
cither as a tenant or as a trespasser ; in the one cliaracter to be 
sued for injuring the reversion (o) : in the other to be ejected 
without notice, demand of possession or claim to rents la arrear 
or accruing, or to the growing crops (p). 


722. The mortgagor is not the tenant at will of the mort- 
gagee, wHthin the meaning of the provision in the Statute of 
Limitations, that when any person shall be in possession or 


(k) T^)rd Kllciiboroiif^h, 3 East, 440; 

Tentcrdeii, 8 li. & C. 707 ; I 
Smith’s L. C., note to Kccch v. Hall. 
See Doc d. Fisher r. Giles, o Bhig. 
421 ; 2 M. & r. 749. 

{1) 1 Scrivc«,91,iJ.,ed.4; 7)J,ri.,ed. o. 
(m) 8 Hen. 6, c. 7; 2 Will. 4, c. 45, 
8. 2.1; 6 & 7 Viet. c. 18, 8. 74. The 
monthly payments scoured by inort- 
gage to trustees of a benefit biiildiiig 
society under 6 & 7 Will. 4, c. 32, are 
a charge on the estate which will de- 
stroy the owner’s right to vote, if they 
do not leave him the quantity of in- 
terest prescribed by statute. (Copland, 
app., Bartlett, resp., 6 C. B. 18.) The 
mortgagor in possession is also a per- 
son who hath or holdetli lands or tene- 


ments witliin tlic Statute of Sewers 
(23 Hen. 8, c. 5, s. 3), and may he 
fined for the non-repair of sea banks. 
(The Queen v, Baker, L. U., 2 Q. B. 
021 .) 

(h) Sciliek V. Smith, 11 Mo. 459; 
4 L. J., C. P. 191. 

(a) Partridge r. Bere, 5 B. & Al. C04; 
Ilitehman v. Walton, 4 M. & W. 409. 

(/;) Doe d. Roby v. Maisey, 8 B. & 
C. 707; Trent n Hunt, 9 Exch. 14; 
Doc d. HigginlKithara v. Barton, 11 
A. 8c E. 307 ; 3 P. fit D. J94 ; Doc d. 
Fisher r. Giles, 2 M. Sc P. 749; 6 Bing. 
421; Doe d. Griffith v, Mayo, 7 L. J., 

K. B. 84; Jolly r. Arbuthnot, 4 De G. 
& J. 224; 6 Jur., N. S, 80, 689; 28 

L. J., Ch. 647. 



444 


WHAT AMOUNTS TO A 


receipt of the rents and profits of any land, or in receipt of any 
rent as tenant at will, the right of the person entitled subject 
thereto, or of the person through whom he claims, to make an 
entry or distress or to bring an action, shall be deemed to have 
first accrued at the determination or at the expiration of one 
year next after the commencement of such tenancy (y). 


723. We have next to consider those cases in which the 
mortgagor remains in possession under the express provisions 
of the security, and the effect created by any special remedies 
thereby given to the mortgagee against the rents of the estate. 
Sometimes a mere power is given to the mortgagee to enter 
and receive the profits of the land, which is in truth no more 
than the mortgagee may do under the conveyance (r) ; but 
the mortgage also often contains a power of distress, and pro- 
visions, under which, either directly or constnictively, the 
relation of landlord and tenant is created between the mort- 
gagor and mortgagee. A simple instance of a constructive 
tenancy arises where there is a provision that the mortgage 
shall not be called in till the expiration of a given term, and 
that until default in payment it shall be lawful for the mort- 
gagor and his heirs peaceably to enjoy and receive the 
rents (s ) ; this amounts to a re-demise by the mortgagee to the 
mortgagor during the term fixed. The result is not the same 
where the covenant is, that the mortgagee may enter after 
default, which is held not to imply that the mortgagor may 
remain in possession until default, but only to leave the mort- 
gagee up to that period to rest upon his title under the con- 
veyance, and afterwards to give him also the benefit of the 
covenant (^). In considering tliese questions, the courts have 
been guided by the authority of Shepi)ard’s Touchstone, in 


(^) 3 & 4 Will. 4, c. 27, s. 7. 

(r) 8ee Doe d. Roylauce v. Light- 
foot, 8 M. & W. 558. 

(jt) Wilkinson v. Hall, 8 Bing. N. C. 
508; 4 Sc. 301. 

(t) Doe <7. Roylancc v. Lightfoot, 
8 M. & W. 563; Rogers v. Grazobrook, 
8 Q. B. 895. So the distinction has 
been taken, that nuder a proviso that 


the mortgagee shall not meddle with 
the possession of the premises or the 
receipt of rents till default of payment, 
the mortgagor is only tenant at suffer 
ance, but tenant at will under a cove- 
nant that he should take the proffls 
till default of payment. (Powselcy v. 
Blackman, Cro. J. 659.) 
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which it is laid down (m), that “if A. bargain and sell his land 
to B. on condition to re-enter if he pay him 100/., and B. doth 
covenant with A. tliat he will not take the profits until default 
of payment ; in this case, howbeit this may be a good covenant, 
yet it is no good lease for want, adds Mr. Preston, of a more 
formal contract, and also for want of certainty of time. “ And 
if the mortgagee covenant with the mortgagor, that he will 
not take the profits of the land, until the day of payment of 
the money, in this case, albeit the time be certain, yet this is 
no good lease but a covenant only;” since, says the learned 
editor, the words are negative only and not affirmative. 

Therefore, though the words ust^d imply some right of pos- 
session in the mortgagor, they will not amount to a re-demise 
to him, unless, as in PFilkinson v. Hall cited above, some 
certain time be fixed during which the mortgagor is to hold (x). 
So that no demise is created by a covenant that the mort- 
gagee shall not sell or lease without a month’s notice de- 
manding payment and default thereon ; and for want of this 
certainty, doubt has becai cast upon a decision in which, on 
mortgage by husl)and and wife of her land to secure an annuity, 
upon trust to permit her to receive the rents, until default for 
sixty days in payment of the annuity, the estate was held to 
have been re-demised to the mortgagor until defeiilt (y). And 

{u) Vol. 2, 272. a rij^ht in the mortgagor till that 

{x) Doe d. Parsley r. Day, 2 Q. B. time; bat the reason 'vvas alHr> given, 
147; 2 G. & D. 757, explaining Wheeler and is now taken to have been tlie 
r. Montefiore, 2 Q. B. 133, which was ground of tlie decision, that a lessee 
an action of trespass by a mortgagee by )>cforo entry cannot maiotain trenpau, 
way of underlease against the sheriif, (y) I>oe</. Ly8ter7\Goldwin, 2Q. B. 
who entered under an execution against 143. See also Gale r. Burnell, 7 Q. B. 
the mortgagor, and pleaded that plain- 850, where an assignment of chattels, 
tiff was not possessed. There was a with a proviso that in case of payment 

proviso for redemption on a certain on a certain day; or on an earlier day 

day, and that on non-payment the as the mortgagee should ajipoint by ten 
plaintiff might enter, but no covenant days’ notice in writing, with interest in 
that the mortgagor might remain in the meantime, the assignment should be 

possession till the day fixed. The void; and that after default the mort- 

verdiut was for the plaintiff, which gagee might take possession and sell, 

wfis afterwards held to be wrong ; but that the mortgagor might hold till 

and it was said that his right to pos- default : it was held that there was 

session did not accrue till the day nothing to defeat the original grant, 

fixed for redemption, which implied or to operate as a re-demise. 
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apparently on the same principle where upon or after default 
the mortgagor w’as to hold of the mortgagee as tenant, it was 
held that the mortgagee could not distrain for rent without first 
giving the mortgagor notice of the intention to treat him as a 
tenant (r). 

724. Although a tenancy may be created by sufficient 
words in the deed, it will not be allowed where the effect 
would be inconsistent with the general object of the deed. 
Such an inconsistency was held to arise, where the object of 
the deed being to secure certain payments, the grantors were 
to retain possession and take the rents until default ; and yet 
it was provided that they should hold as tenants at will to the 
mortgagee at a rent, subject to a power of re-entry in case of 
non-payment, and to all usual covenants and remedies in leases ; 
and the latter provision was rejected, because it would have 
subjected the mortgagors to a distress for rent, before default 
in payment of the debt intended to be secured, and even 
before that debt became due (u). 

726. Under a tenancy created by an attornment, or agree- 
ment, there may be a right of distress, by force of the intention 
of the parties, or by estoppel, though it appear on the face of 
the deed that the person to whom the mortgagor attorned, being 
a mere receiver, or not in possession of the legal estate, has no 
reversion to which the power of distress could be incident ; and 


(j?) Clowes V. llagbes, L. R., 5 Exeb. 
160. 

(a) SeeWalkerr. Giles, 6 C. B. 662, 
as explained in cases cited below ; Pin- 
horn V. Souster, 8 Exeb. 763. And see 
remarks on Walker v. Giles in Turner 
V, Barnes, 2 B. & S. 435, where it was 
held, that, assuming the tenancy created 
to be a tenancy at will, and therefore 
to have ceased at the death of the mort- 
gagor, the mortgagee was not justified in 
distraining afterwards upon his widow 
who remained in occupation ; it being 
necessary, under the statute 8 Ann. 


c. 14, B. 7, to distrain during the pos- 
session of the tenant from whom the 
arrears became due, and that the 
wrongful distress did not become good 
by relation when the widow afterwards 
became the administratrix of the mort- 
gagor. 

And as to the extent to which the 
attornment clause will operate, having 
regard to the construction of the mort- 
gage, see Pinhom v, Souster, supra; 
Jolly V. Arbuthnot, 4 De G. & J. 224; 
Hampson v. Fellows, L. R., 6 Eq. 576; 
L. J., 37 Ch. 694. 
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though the lioldcr of the legal estate be no party to the deed {b) 

( 66 ): 


726. Notwithstanding the existence of apt words for the 
creation of a tenancy, the mortgagee may retain his ordinaiy 
power of ejiictrncnt, in that character, if his oi’dinary rights 
be reserved. Therefore, where, in one case (r), a yearly ivnt 
was reserved, not exac*tly con'esponding with the interest, 
wdth power for the mortgagee to use siicli remedies as land- 
lords have on common demises, the expressions used being 
properly applicable to cases of landlord and tenant ; and in 
another (d), where the mortgagor, by the deed, attorned tenant 
to the mortgagee at a rent ; a proviso in the first that the right 
to enter and evict the mortgagor after default should not be 
jirejudiced by the reservation of |;ent, and in the latter a power 
of re-entry in case of default, w'ere dield to entitle the mort- 
gagee to eject the mortgagor without notice to quit or demand 
of possession, though in one case the mortgagee by distraining 
had treated the mortgagor as his tenant (c). 


727. A tenancy between the mortgagor and mortgagee is 


(h) Joll}' r. Arbuthnot, 28 L. J., Ch. 
547 ; 4 l)e G. & J. 224 ; 5 Jur., N. S. 
80, 689; Morton v. AVoods, L. R., 4 
Q. B. 293; L. J.. 38 Q. B. 81. 

(<;)■ d. Garrtxl r. Ollt’y, 12 Ad. 
& Kl. 481. 

(rf) Doe d. Snell v. Tom, 4 Q. B. 
615. 

(/O tn catfcs arising ont of the same 
transaction which came Indore the 
Courts of Queen’s Bench and Ex- 
chequer, and in which the mortgagee 
had a pow'cr of entry on dcfnnlt. the 
mortgagor attorned to the mortgagee as 
tenant from year to year at a rent, ttj the 
intent that he might have, for recovery 
of interest, the same powers of entry 
and distress as by law are given to 
landlords for recovoiy of rent in arrear; 
the mortgagor remained in possession 
for more than a year, and the mortgagee 
after default assigned. It was held in 


the Queen's Bench in trespass, that the 
mortgagee could not, after assignment, 
enter and distrain for arrears of interest 
due before assignincnt, the deed not 
creating a mere licence to sciKc, but a 
tenancy, under which there could he 
no distress after conveyance. But the 
Court of Exchequer held, that the 
tenancy from year to year, if any 
were crcutwl, was only for the purjmse. 
of giving a right to distrain, and that 
the whole matter was overridden by the 
mortgagee’s right of entry. ( See Brown 
V, Metropolitan Life Assurance Society 
28 L. J. (Q. B.), 236 and Metropolitan 
Life Assnrauce Society v. Brown, id. 
(Exch.) 340; 4 H. & N. 428.) The 
result appears to be, that however con- 
venient may be the powers of distrcHs 
and tenancy clauses, they should always 
be accompanied by, and made lubj^t 
to, a spiccial right of entry on default. 
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not created (/) by the mere grant of a power to the mortgagee 
to distrain for interest in arrear (which may be given whether 
the mortgagor have or have not the legal estate, he being in 
])ossession (y) ), even though he be empowered to distrain as 
for rent reserved by lease ; the word rent ” in such a case 
not requiring the existence of a tenancy, but being used only 
to direct the mode of dealing with the distress. The grant 
may operate as a rent-charge where the estate is not conveyed 
by the security, or vested in the mortgagee, as in the case of 
a covenant to surrender copyholds ; but upon the admittance 
of the mortgagee, the rent-charge will necessarily cease, and 
the gi-ant will thenceforth operate only as a covenant, enabling 
the mortgagee to seize such goods as are on the premises 
when the distress is made, and to treat them as if dis- 
trained (A). 


728. The nature of the tenancy will depend upon the 
language and intention of the deed ; and the reservation of a 
yearly rent will not necessarily create a tenancy from year to 
year. A covenant for quiet enjoyment by the mortgagor, as 
tenant at will to the mortgagee, on payment of a yearly rent, 
will create only a tenancy at will at a yearly rent, though 
coupled with a proviso that no possession should be taken till 
the expiration of twelve months after notice of such intention 
to tlie mortgagor : no certain term being thereby created (i). 
And an agreement by the mortgagor to become tenant during 
the will and pleasure of the mortgagee, at a rent payable on 
certain days in every year, will also create, a tenancy at will, 
with rent payable at the rate of so much a year {j ). The same 
effect may be produced by a power in the mortgagee to enter at 
any time without notice, although the tenancy be nominally 
created for a term of years (A). 


(/ ) Doe d, Wilkinson v, Goodier, 10 
Q. B. 957. 

{g) Chapman v, Beecham, 3 A. & 
,K. 723. It seems that a mere personal 
licence to distrain cannot be trans- 
ferred. (Brown v. Metropolitan Life 
Assurance Society, 28 L. J. (Q. B.) 
236.) 


(A) Freeman v, Edwards, 2 Exch. 
732. 

(i) Doe d, Dixie v. Davis, 7 Exch. 
89; 16 Jar. 44. 

(y) Doe d, Barstow v. Cox, 11 Q. p. 
122; 11 Jur. 991. 

(%) Morton v. Woods, L. R., 4 Q. B. 
293; 38 L. J., Q. B. 81. 
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Where the estate was devised by the mortgagee, to whom 
the mortgagor had attorned tenant at a rent, and the mort- 
gagor remained in possession and paid rent, the subsequent 
occupation connected with the provisions of the deed, was 
held (/) to constitute the relation of landlord and tenant, and 
to entitle the devisees to distrain, though receipts for the rent 
were given as interest, and the deed was executed by the mort- 
gagor only. ^ 

729. Under separate attornments by mortgagors (who are 
partners) in respect of their undivided moieties, the mortgagee 
cannot by means of simultaneous distresses upon the goods of 
each of them, take such as Mong to tliem in common (wi). 

730. As to property to w^hich the mortgagee has no claim, 
as furniture in a mortgaged house, which has become vested 
in the mortgagor’s assignees in bankruptcy, if the tenant after 
notice from the mortgagee pay him the wdiolc rent; the tenant 
may be sued again for the use of that in which the mortgagee 
had no interest (w) ; for cither the rent may be apportioned, 
or, upon the entry of the mortgagee, a new agreement may 
be infen’ed by the jury for the letting of the different kinds 
of property at several rents. 

731. The mortgagor cannot determine the tenancy at will, 
by transferring his interest to another, without notice to the 
mortgagee, so as to affect his right to distrain (o) ; and it seems 
that a tenancy at will which existed before the mortgage will 
not be determined by the mortgage (p), 

739. The County Court Acts, which enable (y) landlords 
to recover possession in County Courts of small tenements, only 
contemplate (r) the ordinary case of landlord and tenant, and 
are therefore not applicable to that of mortgagor and mort- 

(l) West V. Fritche, 3 Exch. 216. (p) Doe d. Goody v. Carter, 9 Q. B. 

(m) Parke, Exp., L. R., 18 £q. 381. 863. 

(fi) SalDMHi V. Matthews, 8 M. & W. (;) 9 & 10 Viet c. 95, s. lSf2; 19 & 
827. 20 Viet c. 108, as. 60-56. 

(o) Pinbom v, Sooster, 8 Exch. 763. (r) Jones v, Owen, 18 Jnr. 261. 

M. VOL. L GO 
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gagee^ unless a tenancy have been actually created between 
them. But all actions of ejectment where neither the value 
nor rent of the property shall exceed 20/. by the year, may be 
brought and prosecuted in the county court of the district in 
which the lands, tenements or hereditaments are situate (s). 

733. Thirdly. The mortgagor, being unable to confer 
upon another a greater right than he himself possesses, his 
tenant claiming under a demise of whatever kind, made after 
the mortgage, without the privity of the mortgagee, is, like 
his lessor^ liable to be ejected without notice ; and he has no 
remedy but against the mortgagor (^), whom a Court of 
Equity will not compel to pay off the mortgage for the pur- 
pose of perfecting the lease. The lessee in such a case was 
formerly left to his remedy at law, but was afterwards given 
damages in equity, unless it appeared that he came into equity 
only for damages, knowing that he had no case for specific per- 
formance (w). 

734. Besides being liable to eviction by the mortgagee, or, 
if he pay rent to him, to have his own interest reduced at the 
utmost to that of a tenant from year to year, the tenant of the 
mortgagor after the mortgage, if called upon to pay rent to 
the mortgagor before he has paid it to the mortgagee, is liable 
to a distress by the former, whose title he is estopped from 
disputing. To escape from this double liability he is justified 
in giving up possession to the mortgagee upon his requiring 
payment of the rent, and threatening to enforce his rights 
upon refusal; and these acts of the mortgagee amount to a 
disturbance of the lessee in the enjoyment of the demised 
property, and an eviction, sufficient to support an action 
against the mortgagor upon his covenant for quiet enjoyment : 
the lessee’s right to sue being unaffected by the circumstance 

(«) County Courts Anfendment Act, 454. Per Lord Denmau in Rogers v. 
1867, 80.& 31 Viet. c. 142, s. 11. Humphreys, 4 A. & E. 299. • 

(f) Keecb r. Hall, Dougl. 21 ; Thun- {u) Costigan e. Hastier, 2 Scb. A 
der i. Weaver v, Belcher, 3 East, 449; Lef. 160; Howe e. Hunt, 31 Bear. 420. 
Gibbs e. Cruiksbank, L. R., 8 C. P. 
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that he has obtained from the mortgagee compensation for 
improvements (jt). 

786 . But -the mortgagee cannot bring trespass for mesne 
profits against a tenant who*has come in after the mortgage, 
whei’c the mortgagee has not been in actual possession of 
the land. If he have obtained a verdict, or the defendant 
have suftered judgment by default in ejectment, the production 
of the record in the action will be evidence of ‘the plaintiff’s 
possession at the time of the demise ; and he may recover the 
mesne profits •subsequent to that date : but as to the profits 
prior to the demise, he must wove such a title, accompanied 
by possession, as would enable aim to maintain an ordinary 
action of trespass. 

Nor can the mortgagee distrain, or britigmn action for rent 
under such circumstances, so long as the relation of landlord 
and tenant does not exist between him and the person in pos- 
session. If he recognize him as his own tenant he cannot 
afterwards treat him as a trespasser {z ) ; and the effect of the 
recognition is not to set up a lease for years made by the 
mortgagor, but to create a new tenancy from year to year 
between tlie mortgagee and the lessee (a). 


738 . Neither a mere notice to the tenant, requiring him to 
pay rent to the moi-tgagee, without an attornment or other 
evidence of consent by the tenant, nor an authority to liim 
from the mortgagor to pay rent to the mortgagee, though 
communicated to and acted upon by the tenant, will make him 
the tenant of the mortgagee, or entitle the latter to distrain for 
the subsequent rent (5) ; and a subsequent attornment by the 
tenant will not set up the mortgagee’s title by relation from 


(ar) Carpenter e. Parker, 3 C. B., 
N. S. 206. 

(y) Turner v, Cameron’s Coalbrook 
Steam Coal Co., 5 £xch. 932; Litch- 
field V. Ready, id. 939. 

(e) Birch v, Wright, 1 T. R. 378. 
(a) Doe d. Hughea «. Bncknell, 8 


Car. & P. 566 ; Partington v. Wood- 
cock, 5 Nev. & M. 672. 

(5) Evans v, Elliott, 9 A. & E. 342; 
1 P. A D. 256; Wheeler e. Brana- 
combe, 6 Q. B. 373; Hickman 
Machin, 5 Jur., N. 8. 576; 4 H. & N. 
716. And aeoBoe d, Downe v. Thoinp* 
aon, 9 Q. B. 1037. 
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the time at which a previous notice was given (c). Nor is the 
change of tenancy established only by proof of payment of 
interest, as such, by the person in possession of the land(rf). 
But it has been held to be effected if the mortgagee, or his 
agent, call on the mortgagor’s tenant to pay, and, he actually 
pays, the interest of the mortgage, instead of rent to the mort- 
gagor (e). And ^e recognition of the tenancy is a matter of 
evidence, and may be inferred from other acts — as, it seeins, 
by a notice to the tenant to quit at the expiration of his 
tenancy (/), or if the mortgagee encourage the tenant to lay 
out money on the property (ff). But where Ihe mortgagor 
leased to a person who laid out money on improvements, it 
was held that the occasional ^inspection by the mortgagee of 
the improvements was not sufficient evidence of his acceptance 
of the lessee as his tenant (A). 

Where the lease was neither prior nor subsequent to, but 
contemporaneous with, the mortgage, because made under a 
power created by the same instrument, it was held tliat the 
notice of the mortgagee to the tenant in possession, entitled 
him to rents due at the time of the notice, and gave a right to 
distrain for them (i), 

737. Although the subsequent lease be thus void as against 
the mortgagee, yet, as the tenant cannot dispute his landlord’s 
title, the lease will be good against him until the mortgagee 
interferes (A) ; until which time the mortgagor may receive 
the rent for his bwn use, and may even distrain for it when 
unpaid. 

And the tenant’s interest by estoppel may be converted into 
a lease in interest by the conveyance of the mortgagee; so 
that a purchaser from the mortgagor will under such circum- 


(e) Evans f . Elliott, 9 A. & E. 342. 
(i) Doe d, Rogers v, Cadwallader, 
2 B. & Ad. 473. 

(^) Doe d, Whitaker v. Hales, 7 
Bing. 322; 5 Moo. & F. 132. 

(/) Smith V, Egging^, L. R., 9 
O. F. 145, per Keating and Grove, 
JJ. 


(ff) Evans v. Elliott, supra, per Lord 
Denman; Eeech v. Hall, supra, per 
Lord Mansfield. 

(h) Doe d, Farry v, Hughes, 1 1 Jur. 
698. 

(t) Rogers u. Humphreys, 4 A. & E. 
299. 

(k) Trent v. Hunt, 9 Exch. 14. 
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stances have a remedy against the lessee after tlu? mortgage, 
on his covenants (Z). 

788, The mortgagor’s interest by estoppel also passes by 
descent to his heir, and by purchase to an assignee, who may 
sue the tenant upon the covenants in the lease; and this 
although the estates of the mortgagor and mortgagee wore both 
equitable, if the terms of the conveyance be sufficient to pass an 
estiite in fee, to which the reversion by estoppel as against the 
lessee is considered to be equivalent (m). But there is no 
estoppel where the lease discloses that the land is mortgaged, 
and that the lessor has only an equity of redemption (w). The 
lessee’s covenants are then only in gross, and cannot be sued 
upon by the assignee of the lessor. And where the assignee of 
the mortgagor also acquires the legal estate from the mortgagee, 
who was not privy to or estopped by the lease, the assignee will 
not be bound by it, though he have received rent from the 
tenant (o). 


739. After the mortgagee has obtained payment of the 
rent, the tenant, in defending himself against a subsequent 
action by the mortgagor, is still not allowed to deny the mort- 
gagor’s title ; he must admit it, and tlien show that it has been 
determined, and that he has been compelled to make the pay- 
ment to the mortgagee (//) ; or if the payment were by the 


mortgagor’s consent, the plea 

(Z) Webb V. Austin, 7 M. & G. 701; 
8 Sc. N. K. 4 IS). 

(m) Cuthbortson r. Irvinpj, 5 Jnr., 
N. S. 740; 6 id. 1211; 4 H. & N. 742; 
6 id. 135. Bat the tenaut in not 
estopped from disputing the title of an 
unadmitted mortgagee of copyht ids, 
because estoppel will not operate upon 
an e<juitable estate. (Rayson v. Ad- 
cock, 9 Jur., N. S. 800; Doc d. North 
r. Webber, 3 Bing. N. C. 922; 5 Sc. 
189.) 

(n) Pargeter v. Harris, 7 Q. B. 708; 
Cuthbertson e. Inring, supra. In Saun- 
ders r. Menyweather, 3 H. & C. 902, 
it was hel4i that the assignee of the 


may be rie?is en arruTr(y). A 

lease might slyiw that the mortgagor 
wfis not the legal owner of the rever- 
sion ; for though the mortgage did not 
appear on the face of the assignment 
of the lease, the latter recited an assign . 
mont of the mortgage, which recited 
the mortgage itself. 

(a) Doe d, Dowric v. Thompson, 9 
Q. B. 1037. 

(yy) Alchomc v. Gornme, 2 Bing. 54 ; 
9 Mo. 130. See Doe rf. Marriott r. 
Fklwards, 5 B. & Ad, 1065; 3 N. & M. 
193. 

(q) Dyerr. Bowley, 2 Bing. 94 j 9 
Moore, 196, per Park, J, 
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plea of payment to the mortgagee upon his demand^ and threat 
to put the law in force in case of refusal, is in substance 
a plea of payment, and good, being a recognition of the 
mortgagor’s right and an admission that the rent alleged to 
have been satisfied was due to him (r). But a plea, that before 
the demise the owner mortgaged, and that the mortgagee gave 
notice, the tenant attorned, and the mortgagee distrained, 
amounts to a denial of the right to demise (s) ; and a plea of 
notice and claim by the mortgagee, without an averment of 
consequent payment of the rent to him, is insufficient (#). 


740. The doctrine of estoppel against the tenant does not 
apply in such a case as an action by a mortgagor against 
a tenant for breach of agreement in not delivering up fix- 
tures at the end of the term, when the mortgagee, after that 
time and before action by the mortgagor, has given notice 
and required payment of the rent; and the mortgagor can 
only recover damages for the detention of the fixtures be- 
tween the end of the term and the date of the mortgagee’s 
notice (m). 

741. A mortgagor to whom power is reserved to grant 

leases until entry by the mortgagee may lease to a trustee 
for himself; being within the exception as to dealings between 
persons filling fiduciary positions, which allows a tenant for 
life with power to sell or lease to execute the power to his 
own trustee (j:). ^ 


742. The mortgagee is equally unable to grant a valid lease 


(r) Taylor v. Zamtni, (» Taunt 524 ; 
Johnson v. Jones, 2 A. 8t E. 800. And 
see Wilton v, Dunn, 17 Q. B. 294; 15 
Jur. 1104. 

(«) Alchome v. Gomme, supra. 

(f) Wilton V. Dunn, supra. 

(m) Watson v. Lane, 11 Exch. 769, 
and per Pollock, C. B., the tenant was 
only estopped to the extent of the in- 
terest granted by the lease, and not after 
the termination of .the lease; and the 


doctrine of estoppel against a tenant 
is peculiar to the action of ejectment. 
But in Delaney v. Fox, 2 C. B., 
S. 768, the tenant was said to be 
esto]>ped, whetlier the landlord was 
asserting his title by ejectment at the 
end of the term, or defending an action 
of trespass at a future period. 

(Of) Bevan v. Habgood, 1 Jo. & H. 
222 . 
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for years of the mortgaged estate witliout the concurrence 
of the mortgagor (y). If he agree to make a lease with the 
consent of the mortgagor, who afterwards refuses to concur, 
the lessee will not be allowed to insist upon a lease from the 
mortgagee alone ; because the lessee himself ipay be deprived 
of it on redemption by the mortgagor, to whom also the 
mortgagee may be mside liable for wilful default if the lease 
be shown to have been improvident; and where the state of 
the title was known to the lessee, it seems he would have no 
right to damages (r). Whether he can insist upon a lease 
from the mortgagee alone, when he was not privy to an in- 
tention that the mortgagor should concmr, has been doubted ; 
but it is submitted that in such a case there should be no 
specific perfomance of a contract which the mortgagor may 
render nugatory, and that the ndief should be in damages 
only. . 

743. Wlicre a lease by the mortgagee is confirmed by the 
mortgagor, and a poAver of re-entry is reserved to them, or 
either of them, to re-possess as of his and their former estate ; 
as the mortgagor and mortgagee cannot have a joint interest, 
the right enures to the benefit of the person having the legal 
interest for the time, that is, to the mortgagee while his 
interest lasts, and to the mortgagor when his commences ; but 
they cannot sue on a joint demise («). So if rent be expressly 
made payable to tbc mortgagee during the continuance of the 
moilgage, and afterwards to the mortgager, tlie covenant is 
several, and an action will be well brought by persons claiming 
under the mortgagee, without joining the mortgagor (b). And 
as a joint lease by mortgagee and mortgagor operates as a 
lease by the mortgagee, ^ ith an equitable confirmation by the 
mortgagor, wlio is in law a stranger to the estate, a covenant 

(y) Hangerford <r. Clay, 9 Mod. 1. {a) Doc d. Barney v, Adams, 2 Cr. 

UdIcm, it was said, in case of necessity & J. 232; 2 Tyr. 289. 
to avoid apparent loss. (h) Harrold v. Whitaker, 11 Q. B. 

* (s) Fnnklinski v. Ball, 83 Bear. 147. 

560$ 10 Jnr., N. 8. 606. 
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by him as incident to the demise cannot be implied, and he 
cannot be sued jointly with the mortgagee (c). 

744 . if the covenants in the joint lease are only with the 
mortgagor and his assigns, an assignee of the mortgagee 
cannot sue for breach of the covenants, because they are 
collateral to, and do not run with, his interest in the land (d ) ; 
but the mortgagor for the same reason, though the reversion 
be extinguished, may sue the lessee on the covenants (<?). 

Where in the joint lease the covenants are with the mort- 
gagee, who has the legal reversion, jointly with the mortgagor, 
who has none, the covenants run with the land, and may be 
sued upon by the joint covenantees (/). 


Of the Rights and Liahilities incident to the Creditor's 
Possession of Personal Chattels. 

746 . The mortgagee of personal chattels may bring trover 
or trespass in respe(5t of them, if, when the cause of action 
accrued, lie had a right to immediate possession. This right 
is complete, if there be an assignment to the mortgagee not 
qualified by any clause which gives the mortgagor a right to 
continue in possession until default in payment on demand; 
nor limited as to the right of possession till some other future 
time, which, not having arrived till the goods are taken by a 
third person, the mortgagee is then unable to require posses- 
sion of themf^r). If he have that legal right, though it be 
coupled with a trust to permit the mortgagor to hold till 
demand of the debt, it will be sufficient to support the action ; 
the trust being consistent with a right of possession in the 
mortgagee (A) ; and the right is not affected by the giving 


(/?) Smitli V. rockliiigtrm, 1 Cr. & J. 
445. 

(d) Webb V. Russell, 3 T. R. 393. 
(«) Stokes V, Russell, id. 678. Sec 
Thwaites t^.M'Dooough, 2 Ir. E 14 . R. 97 . 

(/) Wakefield v. Brown, 9 Q. B. 209j 
Magnaj v, Edwards, 17 Jur. 839. 

(y) 2 Boll Abr. 21, 22. Bradley v. 


Copley, 1 C. B. GS.'S; Wheeler ». Moii- 
tefiore, 2 Q. B. 133. The purchaser 
of chattels cannot sue for them iu 
trover while the vendor’s lien for the 
purchase-money remains unsatisfied. 
Lord V, Price, L. B., 9 Ex. 54. 

(A) White ». Morris, 16 Jur. 500; 
11 C. B. 1015. 
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a bill of exchange on account of the debt, although the bill 
have been indorsed over for value (i), 

lJut if the mortgagor, being in possession after the mortgage, 
disable himself by a voluntary and wrongfiil act from delivering 
the chattel to the mortgagee, the latter may bring trover against 
the purchaser, who can acquire no title by the wrongful a(;t of 
the mortgagor (A). 

746. Tlie mortgagee may also recov(*r in trover against a 
bailee, to whom the chattel was delivered by the mortgagor, 
before the mortgage; and thei*cforc(/), after demand by the 
mortgagee, the bailee Is justified in refusing to re-doliver the 
chattel to the mortgagor, notwithstanding his contract to do so, 
made before his situation was changed by the mortgage. 

747. If a mortgage of chattels be subject to a proviso for 
redemption, on {>ayinent at a certain day, or at such earlier day 
as the mortgagee shall apj>olnt by notice, the notice given must 
be sufficient to allow the mortgagor a reasonable time to obtain 
the money, and not illusory, as a half-hour’s notice (w); that 
being only equivalent to payment on demand, for which the 
pailies, if they had desired to do so, might have exj)ressly j)ro- 
vided: and (^ven a covenant to i)ay immediately on demand 
will be so constnied as to allow the debtor a reasonable oppor- 
tunity to comply with the demand (w). If, however, he bring 
his action for a wrongful taking of the goods, for want of 
reasonable opi)ortuiiity allowed for payment on demand, the 
damages will only be for the value of his interest in the goods 
at the time of seizure, and not for their actual value, for the 
creditor would otherwise be deprived of the benefit of the 
security. 

748. The pledgee of a negotiable security may recover and 

(i) Bramwell v, Eglinton, 5 B. & S. (?») Brighty r. Norton, 3 B. & S. 
39. . 305; 82 L. J. (N. 8.) Q. B. 38. 

(k) Cooper e. Willomatt, 1 C. B. 672. {n) Toma r. Wilson, 82 L. ,1. (N. S.) 

(Z) European, &c. Co r. Royal Mail, Q. B. 382; 4 B. & B. 442, 455. 

Ate. Co., 8 Jur.,.N. S. 135. 
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receive the money due thereon, suing for it in his own name ; 
hut generally he has no right to compromise the claim for less 
than is due upon the security; and if he do so, he willJbe bound 
to account to the pledgor for the full value (u), 

749. The general rights and liabilities which are incidental 
to the mortgagee’s possession of the mortgaged estate are for 
the most part brought in question in taking the accounts be- 
tween the parties, and \/idll therefore be fully explained in the 
chapter relating to that subject (1603). But the possession 
of chattels, whether by way of mortgage, pledge, or lien, 
involves considerations peculiar to the nature of those forms 
of security, and which may be conveniently referred to in this 
place. 

760. The pawnee of chattels is bound to restore the pledge 
upon payment of the debt(/i) ; but is not liable in trover if he 
refuse to deliver it upon tender by some only of several tenants 
in common or joint tenants ( 9 ). He must use ordinary dili- 
gence and is liable for ordinary neglect in the care of it ; and 
the default for which he is responsible extends as well to acts 
of omission as of commission (r). If the money for which the 
goods were pawned be tendered to the pawnee before they are 
lost, then the pawnee shall be answerable for them ; because 
by detaining them after the tender of the money he is a wrong- 
doer and a wrongful detainer of the goods, and the special 
property of tlie pawnee is determined (80): and a man who 
keeps goods by wrong must be ansM^erable for them at all 
events, for the detaining of them by him is the reason of the 
loss (5). Hence Story confines the liability to cases in which 
the same loss or accident would not otherwise inevitably have 
happened (^). 

761. As to the pawnee’s liability in cases of theft, it is laid 

(/>) Stoiy, Bailments, § 321. (r) Stoxy, Bailments, § 842. 

(p) Story, Bailments, § 332; Jones, (s) Per Holt, C. J., in Coggs v. 
Bailments, 75; Olanvill, bk. 10, c. 8 . Bernard; LordRaym. 909; 6outhcote*s 
iq) Harper v. Godsell, L. R., 5 Q. B. case, 4 Rep. 88 b. 

422. [t) Bailments, ( 341. 
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down(f/) that theft per se establishes neither responsibity nor 
irresponsibility in the l>ailee; if the theft he occasioned by 
negligence, the bailee is responsible ; if without negligence, he 
is discharged. Ordinary diligence is not disproved even pre- 
sumptively by mere theft, but the proj)er conclusion must be 
drawn from weighing all the circumstances of the particular 
case. 

762. Under the Pawnbrokers’ Act, 1872, where a pledge is 
destroyed or damaged by or in consequence of fire, tluj pawn- 
broker shall nevertheless be liable, on application within tlie 
period during which the pledge would have been redeemable, 
to pay the value of the pledge, after deducting the amount of 
the loan and profit, such value to be the amount of the loan 
and profit, and twenty-fi^ c per cent, on the amount of the loan. 

A pawnbroker shall lie entitled to insure to the extent of the 
value so estimated (.r). 

If a person entitled and offering to redeem a pledge shows 
to the satisfaction of a court of summary jurisdiction that the 
pledge has liecome or lists been rendered of less value than 
it was at the time of jutwriing thereof, by or through the 
default, neglect or wnlful misbehaviour of the pawnbitiker, tlie 
court nniy, if it thinks fit, award a reasonable satisfaction to 
the owner of the pledge in resjiect of the damage, and the 
amount awarded shall be deducted from the amount payable 
to the pawnbroker, or shall be paid by the pawnbroker (as the 
case requires) in such manner as the court directs (y). 

If a pawnbroker, without reasonable excuse (proof whereof 
shall lie on hitn), neglects or refuses to deliver a pledge to the 
person entitled to liave deliveiy thereof under the act, lie shall 
be guilty of an offence against the act, and a court of summary 
jurisdiction may, if the court thinks fit, with or W'ithout im- 
posing a penalty, order the deliveiy of the pledge on payment 
of the amount of the loan and profit (-?). • 

(ti) Story, Bailments, § 338 ; Kent, that it lies with tlie pawnee to destroy 
2 ^omm. pp. 580, 581. And he adds: the presumption.” 

“ I think it would be going quite far (a?) 35 A 36 Viet c. 93, a. 27, 

enough to hold, that such a loss is (^) Id. a 28. 

pHmd /aeie evidenee of neglect, and (s) Id. s. 31. 
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763. The liability of the holder of a chattel by way of lien, 
to preserve it, appears to lie the same as the ordinary liability 
in the case of a pawn. Some difficulty was felt in the allow- 
ance of a lien where the detention of it would cause expense to 
the claimant — the chattel being a mare, detained to answer the 
charge for covering — ^because of the question who should be 
liable for the feeding; but the difficulty was solved by reference 
to the analogous case of a distress kept in pound covert, where 
he who distrains is compellable to take reasonable care of the 
chattel distrained, whether living or inanimate; and to the case 
of a Hen on corn, which requires labour and expense in the 
proper custody of it (n). 

The holder under a lien may, however, deal w'ith the goods 
in a reasonable way to maintain his right; and a shipping 
agent, claiming a lien on goods for the cost of transport, has 
therefore been held to be justified in bringing them back from 
the foreign port to which they had been sent, on non-payment 
of the charges (i). 


764. The holder of a chattel under a lien, or, it is conceived, 
by way of pledge, cannot require payment for the use of the 
place in w^hich the chattel is detained, or otherwise for keeping 
it. Nor can a right to such a payment be acquired under a 
lien by a notice that it will be demanded ; and if the payment 
be made under protest to regain possession of the chattel, the 
money may be recovered by action (c), as may also a sum paid 
in excess of what i^ justly due in respect of the debt for which 
the chattel is detained {d). 


766. Although the pawnee of a chattel cannot generally 
make a profit by it (c), yet, taking a special property in it by 


(а) Scarfe ♦?. Morgan, 4 M. & W, 
284. 

(б) Edward^v. Southgate, 10 W. R. 
528. 

(tf) Somes V. Britii^ Empire Ship- 
ping Co., 8 II. L. C. 338} 1 El. Bl. & 
El. 363} Dimsdale v. London and 
Brighton Railway Co., 8 Fost. & F. 
169, n. See Thames Ironwork Co. v. 


Patent Derrick Co., I J. & H. 93. 
But Lord Ellenborough seems to have 
thought that an analogous right could 
be maintained after a reasonable time 
and notice to remove the chattel. (Haiir 
ley V, Hitchcock, 1 Stark. 408.) 

(d) Ashihole Wainwright, 2 Q. B. 
837. 

(a) Langton e. Waite, 16 W. B. 608* 



OH 14EN UPON CHATTELS, 


4r>i 


the act of the pledgor, he acquires with tlie possession a certain 
right of user, which does not belong to one whose possession 
(as in the case of a distress) arises by act in law (/). The 
pawnee’s right of user depends u{)on the nature of the chattel, 
and the extent to which the use of it may be beneficial, 
injurious or indifferent to its due preservation (1604). The 
result of the authorities upon this subject is thus staked by 
Mr, Justice Story ( g )\ — 

1. If the pawn be of such a nature that the due preservation 
of it requires some use, the use is not only justifiable but is 
indispensable to the faithful discharge of the duty of the 
pawnee. 

2. If the pawn will be the worse for the use, as in the case 
of the wearing of clothes, the use will be jwohibited (A). 

3. If the keeping of it be a charge to the pawnee, as in the 
case of a cow or horse, it may be used by way of recompense: 
the cow may be milked, and the horse ridden (i). 

4. If the use will be beneficial to the pawn, or indilTcrent, 
It may also be used. The instances of this suggested by Sir 
W. J ones are in the one case a setting dog, and in the other 
l)Ooks (A). 

5. If the use will be without any iiijuiy, and yet the pawn 
will thereby he exposed to extraordinary perils, the use of it is 
impliedly interdicted. 

Upon tliis latter point the law was somewhat difleiently 
stated by Holt, C, J.(/), who is followed by Sir W. Jones. 


(/) Mores V. Conham, Owen, 123. 

{(f) Story » BailmentSi §§ 329, 330. 

( h) See also Mores r. Coiilmni, supra, 
per Daniel. 

(?) Id.; per Cook, Warbnrton anti 
Daniel. 

{k) Jones, Bailments, 81. 

(0 Coggs V. Bernard, Lord Bay- 
mond, 909; Jones, 81. Under the 
Mohammedan law, there is, according 
to the Hedhya, a right to the possession 
only, and not to the usufruct of the 
pawn ; and if the pawnee sell, let ont 
or pledge the pawn, he commits a 
transgression for which he must make 
reparation (the pledge beyond tlie 


amount of the debt being a trust), but 
no ilisHolution of the contract taki^s 
place. The distinction between the 
use and preservation of the ])awn is 
curiously illustrated by the example of 
a ring, for the loss of whicl^the pawnee 
is resi>onsible if he wear it on his little 
finger, which is a use ; but not if be 
wear it on any other finger, which is 
considered to be a means of preser- 
vation, because it is contrary to the 
customary mode of wearing a ring. Bo 
of a sheet, which he may spread over 
his shoulders, bat may not wear in the 
usual manner.^ (Fawns, Ch. 1.) 
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Using as an illustmtion the pawn of jewels to a lady, he says 
that she might use them ; but then she must do it at her peril ; 
for whereas, if she keeps them locked up in her cabinet, if her 
cabinet should be broken open, and the jewels taken from 
thence, she would be excused ; if she wears them abroad, and 
is there robbed of them, she will be answerable. And the 
reason is because the pawn is in the nature of a deposit, and 
as such is not liable to be used. The passage seems to be con- 
tradictory, and is too doubt&l an authority for the conclusion 
that goods not liable to injury by mei*e use may be used by 
the pledgee at his peril. The distinction, however, between a 
liability arising from the use of a pledge which ought not to 
be used, and from its use where it can be lawfully used only 
at the peril of the pledgee, is probably of little practical 
importance. 

766. The right of the mortgagee to make use oi* a ship is 
not precisely like that of the pawnee of an ordinary chattel, 
who, under the second of the above mentioned rules, would 
evidently be prevented from using it ; though the keeping it 
unused for any length of time would hardly be less injurious 
than its employment. 

The question is affected both by the higher nature of the 
interest of a mortgagee, and by the provision of the Shipping 
Act (wi), that the mortgagee shall not by reason of his mortgage 
acquire, nor the mortgagor lose, the character of owner, except 
so far as may be necessary for making tlie ship or share available 
for payment of the mortgage debt. A right of user may of 
course be created by express agreement, or may be inferred 
from the terms of the security ; and where according to this 
the ship^hough in the possession of the mortgagees, was not to 
be sold till two months after demand in writing of the debt, it 
was considered (w) that a right to use the ship during that 
interval was implied, and not an intention that she should 
remain useless ; and that such a right was contemplated by the 
provision of the Shipping Act above mentioned, as a means by 

(m) 17 & 18 Viet. c. 104, s. 70. 

(n) European, &c. Co. v. Royal Mail, &c. Co., 4 K. & J. 876. 
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which the ship might be made available tor the payment of the 
mortgage debt; and was also incident to the character of a 
mortgagee as distinguished from that of a mere bailee. The 
judges of the Court of Appeal, however, taking a lower view of 
the mortgagee’s rights, appear in effect to have agreed, that, 
though the first duty of the mortgagee of a ship who takes 
possession is to sell, he js not bound to do so at every sacrifice ; 
and if he ciinnot reasonably or prudently do so, he will he justi- 
fied, in the exercise of the sound disci*etion of a prudent owner, 
in employing the ship (e). But the unlimited right to send her 
to any distance, and to employ her for any indefinite time at 
the mortgagor’s cost for repairs, wages, insurance and other 
disbursements and risks, and at the risk of involving him in 
speculative adventures, was strongly denied (;>), 

Where mortgagees in possession employed the ship in a 
trade which they had notice w’^as unremunerative, and in so 
doing injured her, and ufterwanls made an improvident sale, 
they were charged with her value at the time of taking 
possession; although in the opinion of Turner, L. J., they 
should properly have been charged with what she might have 
earned if clmrtered in the ordinary course, according to the 
usual mode of charging mortgagees in possession, and Avith all 
damages beyond ordiiiary^ wear and tear occasioned by tlie use 
made of her (y). 

A mortgagee may properly refuse to enter into a charter- 
party for the employment of tlie ship in a voyage of a specula- 
tive character (r). , 

767. The mortgagor, on the other hand, while the mort- 
gagee allows him to retain possession, has full liberty to deal 
writh the ship, so far as he can do so consistently with the suffi- 
ciency of the security ; and the mortgagee, so long as he does 
not interfere, will be held to have acquiesced in all proper 

{p) Marriott 9 . Anchor Reversionary proSt where a mortgagee is restrained 
Go., 3 De G., F. A J. 177; De Mattos from using the ship, see De Mattoa v, 
V. Gibson, 1 J. and H. 85, per Wood, Gibson, IJ. & H. 79. 

V.-C. (r) Samuel v, Jones, 7 L. T., IJ. S. 

ip) Id. 760. 

(p) Id. As to damages for loss of 



464 


RIGHTS^OF MORTGAGEE 


engagements for her use which have been made by the mort- 
gagor ; who may enter into such contracts for her use as are 
proper to give the mortgagor the full benefit of the ownership, 
and by means of which he may earn the means of discharging 
the mortgage debt ( 5 ) : and the mortgagee cannot maintain in 
the Admiralty an action of restraint against, and will be 
restrained in equity from interfering with, such a contract. 
And as well for this purpose, as that she may be a source of 
profit to the mortgagee himself when he takes possession, the 
mortgagor may do all that is proper to keep the ship in an 
effective condition ; and for such repairs as are made by liis 
direction when in possession, the shipwright may enforce his 
possessory lien against the mortgagee (^) (298). 

If, however, the mortgagee can show that the acts of the 
mortgagor will injure his securi^, the statutory provision that 
the mortgagor shall retain the character of OAvner (which in fact 
is said (m) to have been for the benefit of the mortgagee) will 
cease to operate (x). And the mortgagee may require payment 
to himself, of the fruit of any contract for the use of the ship 
which has been made by the mortgagor; for the right to 
receive the earnings of the ship, whether freight or passage 
money, passes to the mortgagee by the transfer, as incident to 
the ship (y) ( 1056 ). 

But the mortgagee must take possession, or assert his right 
by some other means, as by requiring payment from the 
charterer before the mortgagor has received the produce, or 
has done an act tentamount to taking possession ; otherwise, 
like the produce of a mortgaged estate, it cannot be recovered 
from the mortgagor ( 1491 ) (z). And, even in the hands of 


(«) Collins V. Lamport, 11 jQr.,N. S. 
, 1; The Innisf alien, L. R;, 1 Adm. 72; 
Johnson v. Royal Mail, &c. Co., L. H., 

3 C. P. 38. 

(t) Williams if, AUsnp, 10 C. B., 
N. S. 417; 8 Jnr., N. S. 67. See The 
Skipwith, 10 Jar., N. S. 445. 

(u) Per Best, C. J., Dean v. M^Ghie, 

4 Bing. 49; 12 Moo. 197. 

(x) Collins V. Ijamport, snpra. 

(y) Morrison v. Parsons, 2 Taunt. 
407 ^’4)ean v, M'Ghie, 12 Moore, 185; 


4 Bipg. 46; Kerswill v. Bishop, 2 Cr. 
& J. 529; Gardner v. Cazenove, 1 H. & 
N. 423; Willis f?. Palmer, 7 C. B., N. S. 
340, 6 Jur., N. S. 732; Wilson v. Wil- 
son, L. R., 14 Eq. 32. But there can 
be no claim for freight where the goods 
are shipped on account of the owners. 
Gumm V. Tyrie, 4 B. & S. 680, per 
Cockbum, C. J. * • 

(z) Rusden V. Pope, L. R., 8 Kxch. 
269; Wilson v. Wilson, supra. 
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the mortgagee, the produce is liable for the expenses of the 
voyage in whicli it u*as earned {a). The mortgagee, whether 
in possession or not, is not liable for necessaries supplied to 
the ship, unless they were ordered by his agent or upon his 
crcdit(i). And if he have paid expenses for which the ship was 
liable in order to obtain possession of her, ho may recover them 
from the person by whose neglect to pay them the ship became 
liable (c). 

768. The pledge of a policy of insurance upon a ship 
passes no interest in the ship, and therefore does not entitle 
the pledgee to give notice to the underwriters of abandon- 
ment (//). 


(tf) Grcpn r. Bigp;s, (» ITarc, aOiJ; 
CaUy r. Irving, C Dc G. & S. 210; 
jMexaniler r. Simms, 18 Bcav. 80; 5 
])eG.,M. &G.57. 

(7j») The Troubadour, E. K., 1 Adm. 
,*102; Twentyman r. Hart, 1 Stark. OGG; 
Briggs V, Wilkinson, 7 B. & C. 80; 
Myers r. Willis, 17 C. B. 77; 18 id. 
886. If the mortgagee, also filling 


♦ another <*hnractcr with reference to the 
ship, gives directions for repairs, the 
fjnestiou in wdiat character ho acted is 
for the jury. (Castle t\ Duke, i5 Car. & 
V. im.) 

(e) Johnson r. Boyal Mail S. P. Co., 
L. K., 3 C. P. 38. 

(d) Jardine r. Lcathlcy, 9 Jur., N. S. 
1035; 3 B. & a 700. 
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Chapteb V. Paht 5 . — Of Execution undeb 
Judgments. 

769. A judgment for the recovery by or payment to any 
person of mohey, may be enforced by any of the modes by which 
ad judgment or decree for the payment of money of any 
court whose jurisdiction is transferred by the Supreme Court 
of Judicature Acts, might have been Enforced at the time of 
the passing thereof. 

A judgment for the payment of money into court may be 
enforced by writ of sequestration, or in cases in which 
attachment is authorized by law, by attachment. 

A judgment for the recovery of or for the delivery of the 
possession of land, may be enforced by writ of possession. 

A judgment for the i*ecovery^of any property other than land 
or money, may be enforced — . 

By writ for delivery of the property. 

By writ of attachment. 

By writ of sequestration. 

A judgment requiring any person toT do any act other than 
the payment of money, or to abstain from doing anything, may 
be enforced by writ of attachment or by committal (e). 

760. Wliere a judgment is to the effect that any party is 
entitled to any relief subject to or upon the fulfilment of any 
condition or contingency, the party so entitled may upon the 
fulfilment of the condition or contingency, and demand made 
upon the party against whom he is entitled to relief, apply 
to the court or a judge for leave to issue execution against 
such party. And the court or judge may, if satisfied that the 
right to relief has arisen according to the terms of the 
judgment, order that execution issue accordingly; or may 
direct that any issue or question necessary for the deter- 
mination of the rights of the parties, be tried in any of the ways 
in which questions arising in an action may be tried (/). 

761. Every person to whom any sum of money or any costs 

(0 Supreme Court of Judicature (/) Id., r. 7. 

Act, ia75, Ord* XLH. rr. 1. 2, 8, 4, 6. 



MAY BE ENFORCED. 


467 


shall be payable under a judgment shall immediately after the 
time whan the judgment was duly entered be entitled to sue 
out one or more writ or writs of fitrri facias or of eUgit to 
enforce payment thereof; but if the judgment is for payment 
within a period therein mentioned^ not until after tlio expiratiqin 
of such period ; and the court or judge at tlio time of giving 
judgment, or the court or a judge afterwards, may give leave to 
issue execution before, or may stay execution until any time 
after, the expiration of the period before prescribed (jr). 

762. A writ of execution if unexecuted, shall remain in force 
for one year only from its issue unless renewed ; but such w'rit 
may at any time before its expiration, by leave of the court or a 
judge, be renewed by the party issuing it for one year from tlio 
date of such renewal, and so ''on from time to time during 
the oontinuanee of the renewed writ, cither by being marked 
with a seal of the court bearing the date of the day, month, 
and year of such renewal, or by such party giving a written 
notice of renewal to the sheriff^ signed by die party or his 
attorney, and bearing the like seal of the court ; and a wi*It ot 
execution so renewed shall have cffecjt and he entitled to 
priority, according to the time of the original delivery 
thereof (A). 

The production of a writ of execution or of tlio notice 
renewing die same, purporting to’ be marked with such seal 
showing the same to have been renewed, shall be sufficient 
evidence of its having been so renewed (i). 

708. As between the original parties to a judgment, execu- 
tion may issue at any time within six years from the recovery 
of the judgment (no- 
where six years have elapsed since the judgment, or any 
change has taken place by death or otherwise in the parties 
entitled or liable to execution, die party alleging himself to be 
entitled to execution may apply to the court’ or a judge 

(g) Supreme Court of Judicature (i) Id., r. 17. 

Act, 1876, Ord. XLU. r. 16. • {k) Id., r. 18. 

(70 Id., r. 16. , 


H H 2 
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for leave to issue exemition accordingly. And such court 
or judge may, if satisfied that the party so applying is entitled 
to issue execution, make an torder to tliat effect, or may order 
tliat any issue or question necessary to determine the rights ot 
the parties shall be tried in any of the ways in which any 
question in an action may be tried. And in either case such 
court or judge may impose such terms as to costs or otherwise 
as shall seem just (/). 

764. Every order of the court or a judge, whether in an 
action, cause or matter, may be enforced in the same manner 
as a judgment to the same effect (wz). 

766. In cases other than those mentioned in Rule 18, any 
person not being a party in an action, who obtains any order, 
or in whose favour any order is made, may enforce obedience to 
such order by the same process as if he were a party to the 
action ; and any person not being a party in an action, against 
whom obedience to any judgment, or order may be enforced, 
shall be liable to the same process for enforcing obedience to 
such judgment or order, as if he were party to the action (7i). 

766. The statute 1 & 2 Viet. c. 110, enacted ((>) as to the 
operation of judgments against real estates, that the sheriff or 
other officer to whom any writ of elegit or precept in pursuance 
thereof should be directed at the suit of any person, upon any 
judgment then or thereafter to be recovered in any action in 
a superior court, might make and deliver execution to the party 
in that behalf suing, of all such lands, tenements, rectories, 
tithes, rents and hereditaments, including copyholds or custo- 
mary lands and hereditaments, as the person against whom 
execution was so sued, or any person in trust for him, should 
have been seised or possessed of at the time of entering up the 
said judgment, or at any time aftenvards, or over which such 
person should, at the time of entering up such judgment, .or at 

(0 Supreme Court of Judicature (ft) Id., r. 21. 

Act, 1876, Ord. XLtl. r. 19. {o) «ect. 11 j Irish Act, 3 & 4 Viet. c. 

(m)Id.,r. 2Q, 105,8.19. 
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any time aftenvards, have any disposing power (/;), which he 
might, without the assent of any other person, exercise for 
his own benefit, as execution might theretofore bo delivered 
of one moiety of tlic lands iaifd tenements of any ^lerson 
against whom a vTit of elegit was sued out: the heredita- 
ments so delivered to be held and enjoyed, subject to such 
account in the court, out of which such execution was sued, 
as tenant by elegit was theretofore subject to in a court 
of equity; but as to copyhold and customary lands, subject 
to the due payments and services to the lord of the manor, 
until satisfaction of which payments aiul of the value of the 
services, as well as for the judgment debt, the lands niiglit be 
held; and jirovidod that, as against i)urchasers, mortgagees 
and creditors becoming such before the commencement of the 
act, the elegit should have no greater effect than an elegit 
w ould have had if the act had not jmssed. 

767. The whole estate of the judgment debtor lieing now 
charged, it is no longer necessary to describe the hinds l)y 
metes and bounds, by which means alone the sheriff could 
ascertain the moiety of which it w^as formerly his duty to give 
possession. Such a description may now be used as would be 
sufficient to identify the lands (q). 

Proof of possession or receipt of rent by the judgment debtor 
is evidence upon which the jury is bound to find that he has 
lands (r). 

The judgment creditor cannot dispute the \vriton the ground 
that his own title is bad, the return to the inquisition being 
conclusive as between him and the elegit creditor, although, 
where several are in possi^ssion, it is allow'ablc to show in whom 
the legal title is (jr). 

768. The act also gave (t) the judgment creditor the same 

(p) .Under the old law, a judgment & W. 764, 
might be defeated by the execution of (r) Barnes t*. Harding, 1 C. B,, N. S. 
an earlier power. (See Doe d. Wigan 668. 

1 ?. Jones, 10 B. & C, 469 ; Tunstall t. («) Martin r. Smith, 27 L. J., N. S., 
Trappes, 3 Sim. 300.) £x. 317. 

iq) Doe rf. Roberts Pany, 13 M, (f) Sect. 13. In Ireland (8 & 4 Viet. 
k W. 866) Sherwood r. Clark, 16 M. c. 105, a. 22.) Bat see 18 & 14 Viet. 



470 


PROPERTY BOUND BY JUDGMENT. 


remedies in equity against the hereditaments charged^ as he 
wbuld have had in case the judgment debtor Imd power to 
charge, and had by writing agreed to charge, the same with 
the amount of the judgment debt and interest thereon. 

A judgment formerly, when duly registered ( 181 ) under this 
act, hut now under 27 & 28 Viet. c. 112, only after execution 
registeied and the sheriff’s return (u), becomes a direct chaise 
upon the debtor’s interest in land, whether that interest be legal 
or equitable. It, therefore, binds (v) the equitable interest 
acquired before conveyance, by a purchaser wh^ has accepted 
the title, even to the extent of interference with the rights of 
the vendor coming to enforce his lien for unpaid purchase- 
money ; and also (a:) the interest of a judgment debtor as 
against purchasers under a decree for sale, in a suit by tlic 
creditors of his ancestor ; though the judgment were entered up 
after the commencement of the suit. A covenant to pay a sum 
of money, to be charged upon all a person’s estates, is an estate 
or interest within the act(y); as is also a mortgage debt, so 
far as the principal or interest are j)aid out of the rents and 
profits, or the proceeds of sale : but not interest paid under a 
covenant (r). 

Nor is an interest in a share of the proceeds of sale of real 
estate, devised upon an absolute trust for sale, an estate or 
interest which will entitle a judgment creditor to a charge 
upon the land (a). 

760 . Though.an equitable interest in a term of years cannot 
be taken in execution at law(S), yet a judgment creditor is 
entitled, after suing out execution, to an equitable remedy, 
either directly, or by the indirect process of compelling the 
trustee to convey the legal interest to the debtor, sa as to 

c. 29, 88. 1, 2; and sect. 11 proyiding 531; 3 Jur., N. S. 1188. 
that sect. 22 of the 3 & 4 Viet, shall (ar) Craddock t’. Piper, 14 Sim. 310. 
not extend to interests created by seen* * (y) Bussell v. McCulloch, 1 K. & J. 

rities. 313; 1 Jur., N. S. 157. 

(w) Guest f7.0owbiidge Bailway Co., (a?) Avison v. Holmes, IJ. & H. 680; 
L. B., 6 Eq. 619. 7 Jur., N. S. 722. 

(v) 1 & 2 Viet c. 110, s. 13; Grey- (a) Thomas v. Cross, 2 D. & S. 423; 
coat Hospital Westminster Improve- 11 Jur., N. S. 384. 
ment Commissioners, 1 De G* & J. W Scott Bcholcy, 8 East, 467. 
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make it subject to legal execution. An exccu^on creditor, 
under an unregistered judgment, haii therefore been he]d(e) 
entitled in equity to a lien upon an equitable interest in a term 4 
which had come to the hands of creditors. 

770. The rights of judgment creditors, independclifly of 
the statute, are purely legal, and equity only interposes to assist 
and remove impediments from the legal right, or to protect the 

"property pending disputes at law concerning the tide; but 
does not supply or extend the legal right, lilxcept, therefore, 
under the statute, the creditor cannot have the aid of equity 
against the debtor’s real or personal estate, without exccu* 
tion(d); and a demurrer will lie, unless it be alleged that 
execution has been sued out (e). The objection of the want of 
an execution cannot bo met by putting the case upon the jiuris- 
dictiou of the court to relieve against fraud (/). 

Tenant by elegit may distrain without attornment (y). 

771. The judgments of county courts will be aided (A) in 
equity against the equitable chattel interests of the debtor, 
and will be made liable as if they were legal interests. And 
in the case of county courts, it being expressly directed that 
the writ shall bind when placed in the hands of die bailiff, it 
is not necessary first to issue an elegit. 

772. The word “ rents” includes annuities (i) directed to 
be raised out of lands. Leaseholds arc alsoJxmnd (A) ; but to 
make the judgment effectual against them, an elegit must first 
have been sued out ; for under the old- law a docketed judg- 
ment did not bind leaseholds until elegit (/), and a registered 

(t) Gore V, Bowser, 3 Sm. & G. 1; (/) Smith v, Hurst, 10 Hare, 30. 

1 Jur., N. S» 392. (g) Lloyd v. Davies, 2 Exch. 103. 

(d) Neato v, Duke of Marlborough, (A) Bennett v. Powell, 3 Dr. 326. 

3 M. & C. 407; Smith v, Hurst, 1 Col. (t) Yonughusband e. Gisborne, 1 Dc 
70o; S, < 7 ., 10 Hare, 30; and see Hig« G. & S. 209. 
gins «. York Building Co., 2 Atk. 107; (k) Harris Davison, 15 Sim. 128 ; 

Goilfrey v. Tucker, 83 Beav. 380; Bugd.V. & P.667, cd. 11; 536, ed. 14. 
Guest r. Cowbridge Railwa^Co., L. K., (Q See Burdon v, Kennedy, 3 Aik. 
6 £q. 619* 739; Westbiooko v.Blythe, 3 El. & BL 

(r) Mitf. PL 126, ed. 4; 149, ed. 5. 787; 2 C. L. U. 1660. 
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judgment does not bind any land further or more extensively 
than a docketed judgment would have done (w), 

773 . The words " rectories and tithes,” thoiigh literally 
applicable to ecclesiastical benefices, do not under this statute 
apply to them. The charging of ecclesiastical benefices in 
England was prohibited by 13 Eliz. c. 20; which statute 
having been repealed by 43 Geo. 3, c. 84, was revived on the 
repeal of that act by 57 Geo. 3, c. 99, and still remains in 
force (^^)i All direct charges on such benefices are therefore 
void ( 376 ) ; and a judgment creditor of a beneficed clerg)Tnan 
can only make the profits of the benefice applicable to the dis- 
charge of his debt by means of a sequestration, issued by the 
bishop under a writ directed to him, sued out by the judgment 
creditor (o), and which operates from the time of publication (/?), 
by reading it’ in the church during divine service, and afterwards 
at the church door, and under which the creditor becomes en- 
titled to receive, through the sequestrators, the future profits of 
the benefice, after providing for the duties of the church, until 
the debt and costs of the sequestration are satisfied ( 774 ). 

When, therefore, the warrant of attorney, or other instrument 
upon which the judgment is entered up, points expressly (q) or 
by inevitable consequence (r) to a charge upon the benefice, it 
•will be void ; though not where the application of the profits is 
only a possible consequence of the transaction ; for in the one 

{m) 2 8c S Viet. c. 11, s. 6. a party, on the ground that the court 

(n) Hawkins v. GaUiercolc, 1 Jur., or a receiver could not settle the allow* 

N. S. 481. anccs or otherwise provide for the cure 

(o) Commissions of sequestration of of the benefice. (M*Cnrdy v, Chiches* 
ecclesiastical benefices and their profits ter, 2 Jo. 358.) 

have also been directed by the Court of (/?) Doe d» Morgan v. Bluck, 3 Camp. 

Chancer)^ to the bishop, in order to en- 447; Waite v. Bishop, 1 C. M. & R. 607 ; 

force orders of that court for the pay- 6 Tyr. 8c Gr. 90 r but seeperBayley, J., 
ment of money; though having regard Barnett Apperley, 6 B. & C. 630. 

to the statute of Elizabeth, the validity (g) Newland v. Watkin, 9 Bing. 113; 

of the proceeding appears latterly to 1 L. J. (N. S.) C. P. 177; Flight tJ. 
have been doubted. (Norton v, Prit- Salter, 1 Bam. 8c Ad. 673; Shaw 
chard, cited from Beg. Lib. 2 Sm. & G. Pritchard, 10 B. & C. 241; Saltmarshe 
465; and Allen v. Williams, reported v, Hewett, 1 A. & E. 812. 
there.) In Ireland (in the Exchequer) (r) Alehin u. Hopkins, 1 Bing. N. C. 
a receiver was refused where there was 99; Long v, Storie, 3 De G. & S. 808. 
no sequestrator and the bishop was not 
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case the securitjr would absorb all the profits of the benefice, 
while in the other the warrant of attoniey produces a sequestra- 
tion, which of necessity provides for the serving of the cure (s). 
A warrant to enter up judgment as a collateral security for a 
debt charged upon a benefice is therefore not void (^) merely 
because the bond, upon wlych it authorizes judgment to be 
given, purports to be a security for an annuity, cliarged by a 
deed of even date upon the benefice ; the tcjrms of the charging 
deed not being by the mere reference incorporated in the warrant 
of attorney. 

774,. The Sequestration Act, 1871, provides for the appoint- 
ment of curates by the bishop where, under a judgment recovered 
against the incumbent of a Ixjiieficc, or under his bankruptcy, a 
sc(juestration issues and reTuains in ibrcc for six months, and for 
the stii)cnds to be paid to such curates. The bishop may also 
inhibit the incumbent, pending the sequestration, from perform- 
ing the sen ices of the church within the diocese ; and the 
patronage of any benefice annexed to tlic secpiestratcd benefice 
vests ill the bishop during the sequestration (m). 

776 . The trustee in the bankruptcy of a bcncficcd clergyman 
may apply for a sequestration of the profite of* the benefice, and 
the certificate of the ajipointmcnt of a trustee is a sufficient autho- 
rity for granting the sequestration without any writ or other pro- 
ceeding, and the same shall accordingly be issued as on a wit 
of levari facias founded on a judgment .against tlie bankrupt. 

The seejuestrator is to allow to the bankrupt out of the profits 
of the benefice, while he perforins the duties of the parish or 
place, such an annual sum payable quarterly as the bishop of the 
diocese shall direct. And the bishop may appoint to the bank- 

(«) Aberdeen r. Newland, 4 Sim. pcq)ctaal curacicB, donativeSi endowed 
261; Moore e. Karosden, 7 Ad. & El. public chapels, parochial ehapelrics, 
698. and chapelriea with or without ^ricta 

(t) Britten r. Wait, Barn. & Ad. annexed or belonging to them (a. 1, 

915; Colebrook e. Layton, 4 id. 578. and Incumbents Resignation Act, 1671, 

See Faircloth v. Qnmey, 9 Bing. 622. c. 44, s. 2). And as to repairs pMIng 

(tt) 84 k 35 Viet. c. 45. The word the sequestration, see Ecclesiastical Di- 

« benefice** includes all rectories with lapidations Act, 1671} Ci 43, m 13«i>*16| 
cure of souls, vicarages, new vicarages, 20, 21. « 
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rupt such or the like stipend as he might by law have appointed 
to a curate duly licensed to serve the benefice^ if the bankrupt 
had been non-resident (y) (1 108). 

776. As to purchasers, mortgagees or creditors who should 
have become such before the commencement of the act, no 
lands, tenements or hereditaments were to be affected by the 
judgment otherwise than as before the commencement of the 
act (z) ; and the equitable doctrine whereby protection is given 
to purchasers for valuable consideration without notice was 
declared to remain unaffected by the act. By another act (o), 
the lands were declared not to be bound, as against purchasers 
and mortgagees without notice, by any judgment, though duly 
registered, further than they would have been before the act 
of 1 & 2 Viet. c. 110, by a judgment of a superior court of law 
duly docketed, according to the then existing law (i). 

777. A s to the operation of judgments against the personal 
estate of the debtor, the statute 1 & 2 Viet. c. 110, enacts (c), 
that the sheriff or other officer having the execution of any writ 
of fieri facias to be sued out of any superior or inferior court 
after the time appointed for the commencement of the act, or 
any precept in pursuance thereof^ is authorized to seize and 
take any money, Bank of England or other bank notes, and any 
cheques, bills of exchange, promissory notes, bonds, specialties 
or other securities for money (which last expression includes 
policies of assurance (d)% belonging to the person against 
whose effects such writ shall be sued out, and to pay and 
deliver to the party suing out such execution any money or 
bank notes which shall be so seized, or a sufficient part thereof; 
and is directed to hold any such cheques, or other instruments 
or securities, as security for so much of the money directed to 

(fj) Bankruptcy Act, 1869, c. 71, (o) Beet. 12. 

s. 88. (d) Law v. London Indisputable Life 

(z) 1&2 Viet c. 110, «. 13. Policy Co., 1 K. & J. 228 } Robson v. 

(a) 8 & 8 Viet c. 11, s 6; and see M^Creight, 25 Beav. 272; Stokoe v. 
18 & 19 Viet. c. 16, 8. 3. Cowan, 29 Beav. 687) 7 Jur., N. S* 

(5) See Doswoll v. Reece, 11 Jur., 901. 
iJ. S. 764. 
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be levied as shall not have been otherwise levied and raised. 
And may sue in his own name for the rccoverj*^ of the money 
secured thereby, if and when the time for payment thereof shall 
have arrived. And the person liable on any such security is 
discharged from his liability to the extent of any payment to 
the sheriff* or other officer, or of such recovery and levy in 
execution. The money so to be recovered, or sufficient thereot 
to discharge the amount directed to be levied, is to be paid to 
the person suing out the writ, and any siiiplus, aflc'r satisfaction 
thereof, with sheriff’s poundage and expenses, is to be paid to 
the debtor. But the sheriff or other officer is not bound to sue 
upon any such cheque or other security, unless the execution 
creditor shall enter into a bond with two sufficient sureties, for 
indemnifying him against all costs and expenses to be incun*ed 
in the prosecution of such action, or to wliich he may become 
liable in consequence thereof; the expense of such bond to be 
deducted out of any money to be recovered in such action (e), 

778. The property in the goods taken by the sheriff is not 
by the seizure either vested in the creditor, or divested from 
the debtor, though the sheriff has in them a special projierty 
by virtue of which he may maintain an action. At any time 
before sale, the debtor by payment of the demand may resume 
possession, for which the withdrawal of the sheriff only ^ and no 
act of re-transfer, is necessary. A result of this suspensiou ol 
the creditor’s rights is, that, after seizure and before sale, the 
crown under an extent may assert its priof ity and seize the pro- 
perty (/). In the case of chattels real, the property remains 
in the debtor until the execution of an actual assignment by tlic 
sheriff to the purchaser ; and the debtor may recover them at 
law firom the execution creditor himself, if he have purchased 
without an actual wiptten assignment (^). 

(e) See the powers given in almost of the defendant, or of any person in 
similar terms by the County Court Act whose name the defendant might have 
<9 & 10 Viet c. 96, as. 06, 97), for the sued. 

bailiff to seize, and the high bailiff to (/) Giles «. Grover, 9 Bing. 128; 6 
’ hold, personal property of the above Bligh, N. S. 277 $ and see Williams, 
mentioned kinds ; bnt Ute power to sno Exp., 7 Ch. 817. 
on the securities seized is given to the (p) Doe d. Hughes o. Jones, 9 M. & 
plaintiff to be exetdsed in the name W. 372; Playfair r.Musgrove, 14 id. 289 . 
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The sheiiff can only seize goods which are in the pos- 
session of the debtor. He cannot take such as are held by the 
debtor’s trustee (A), nor can he seize under this act purchase- 
money which remains unpaid (?). 

770. As a general rule, the sheriff can seize only that 
which can be sold. And this rule remains unaffected by the 
statute (A), except of course as to money, the seizure of which 
it expressly authorizes. A lien upon goods therefore, being 
personal only, and continuing no longer than the possession 
of the holder, is incapable of sale or seizure (Z). 

If the holder of goods have only a limited interest therein, 
as in the case of goods held on hire for a term, that limited 
interest may be seized and sold. And if the absolute owner 
have, as he is bound to do, given notice to the sheriff of the 
limited interest of the debtor, and the sheriff after notice sell 
the absolute property, he is liable (m) to be sued by the owner. 
If the debtor be only a trustee of the goods, he may dispute (w) 
the seizure in that character, and the sheriff may interplead. 
But the sheriff is not bound by an estoppel which would have 
bound the judgment creditor, and may seize goods as his, to 
which he, by his conduct, has precluded himself fi*om laying 
claim (o). 

780. A balance of money in the hands of a late sheriff, 
arising from a sale under an execution, after payment of the 
creditors, cannot be taken in execution by the sheriff’s suc- 
cessor (p), because it is a mere debt from the former sheriff to 
the debtor; nor can it be taken by the sheriff who made the 
original seizure, unless (g) he had earmarked it by setting it 
aside as a specific fund, to answ^er the balance payable under 
the first execution. Nor can bank notes, or money seized, be 

(/i) France v. Campbell, 6 Jur. 106; (m) Dean r. Whittaker, supra; Duffill 

Robinson t\ Peace, 7 l)ovrl. F. C. 1)3. v, Sj[X)ttiBwoode, 3 Car. & P. 485. 

(i) Brown v. Perrott, 4 Beav. 686. (n) Fenwick v. Laycock, 2 Q. B. 100* 

(k) Dean Whittaker, 1 Car. & P. (c^) Richards v, johnsten, 4 H. & R* 

347. 6C0. 

(Z) Legg V. Evans, 6 M. & W. 86; (jp) Harrison v. Paynter, 6 M. & W. 
8 Dowl. P. C* 177* 387. 

(it) Wood V. Wood, 4 Q. B. 897* 
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made available in the sheriff’s hands to satisfy an execution 
against an execution creditor (r); because, like goods of any 
other description, they do not by the mere seizure become the 
property of the execution creditor (778*). If a writ be de- 
livered for the purpose of execution, but be used only for the 
protection of tlie debtor’s goods against the creditors, and the 
goods are taken under a second writ, the sheriff may return 
nulla hona to tlie first {s). 

781. If the sheriff have knowledge that rent is due (express 
notice not being necessaiy), he cannot be called upon to sell 
or remove the goods until the rent bo ])aid ; by doing which 
he would become liable, undcM* the statute H Anne, c. 14, s. 1, 
to an actioji by tlie landlord. The duty of providing for the 
payment of rent docs not fall on the sheriff*, but on the execu- 
tion creditor (f), 

782. No writ of fi. fa, or other writ of execution, and no 
writ of attachment against the goods of a debtor, shall prejudice 
the title to such goods acquired by any person bonii fide and 
for valuable consideration, before the actual seizure or attach- 
ment thereof by virtue of such uTit. 

Provided that such person had not, 'when he acquired his 
title, notice that such writ, or any other writ by virtue of v/hich 
the goods of such owner might be seized or attached, ha/l been 
delivered to and remained unexecuted iu the hands of the 
sheriff^ undersheriff or coroner (m). 

Of the Attachment of Debts* 

783. By the Common Law Procedure Act, 1854, any 
creditor, who has obtained a judgment in any of the superior 
courts, may apply to the court or a judge of any of the superior 
courts at Westminster; and by the Judicature Act, 1873, 

(r) Collingridgc v, Paxton, 11 C. B. (0 Cocker v. Miugrove, 9 Q. B. 223; 
683. Biseloy r. Ryle, 11 M. & W. 16. 

(«) Doker v. Hosier, 2 Bing. 479; (u) Mercantile I^w Amendment Act, 

3 L. J., C. P. 109. . 1856 (19 &, 20 Viet. c. 97, 8. 1). 
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where a judgment is for the recovery by or payment to any 
person of money, the party entitled to enforce it may apply to 
the court or a judge, for the oral examination of the judgment 
debtor, as to what, if any, debts are owing to him, before an 
oflScer of the court, or such other person as the court or a 
judge shall appoint ; and the court or judge may make an 
order for the examination of the debtor, and the production of 
books or documents (r). Under the Common Law Procedure 
Act, 1860, the court or judge may refuse to interfere, where, 
from the smallness of the amount to be recovered, or of the 
debt sought to be attached, or otherwise, the remedy sought 
would be worthless or vexatious (y). 

The court or a judge may, upon the ex parte application 
of the judgment creditor, either before or after such examina- 
tion, and upon affidavit by himself or his solicitor, stating that 
judgment has been recovered and is still unsatisfied, and to 
what amount, and that any other person is indebted to the 
judgment debtor, and is within the jurisdiction, order that all 
debts owing or accruing from such person (who is called the 
garnishee (r) ) to the judgment debtor shall be attached to 
answer the judgment debt ; and by the same or any subsequent 
order it may be ordered that the garnishee shall appear before 
the judge or an officer of the court, as such court or judge shall 
appoint, to show cause why he should not pay the judgment 
creditor the debt due from him to the judgment debtor, or 

(so) 17 & 18 Viet. c. 125* ss. CO, 90; v. Pembroke, id. 368; notwithitanding 
Judicature Act, 1876, Ord. XLV. (1). Hartley v. Shcmwell, 1 B. & S. 1; 
The order of a court of equity, or the Financial Corporation and Price, Re, 
rale of a superior court of law, for the L. R., 4 C. P. 166; see Holcrbft v, 
payment of money or costs, did not, by Manby, 8 Sc., N. R. 478. Nor could 
force cither of 1 & 2 Will. 4, c. 68, a judgment creditor, by analogy to the 
B. 7, or of 1 & 2 Viet. c. 110, s. 18, remedy by attachment, obtain a charge 
giye any right to an attachment ; be- in equity in reBpect of an equitable debt 
cause such an order doea not rank as a (Horsley v, Cox, L. R., 4 Ch. 92). 

judgment, but has only the effect of a (y) 23 & 24 Viet. c. 126, s. 28. 

judgment for the purpose of the parti- (z) If the order be made against 
cnlar remedies given by the judgment executors, in respect of a debt due 
act: and also, in the formor case, be- from their testator, it should appear on 
cause the order of a court of equity was the face of it that it is so made (Stevens 

not enforceable by a court of law. v, Phelips, L. R., 10 Ch. 423, per Mel- 

Fraukland, Re, L. R., 8 Q. B. 18; Best lish, L. J.). 
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m much thereof as may be sufficient to satisfy the judgment 
debt (fl). 

If in such a case it bo suggested by the garnisliee, that 
the debt sought to be attached belongs to some third person, or 
that any third person has a lien or charge upon it (i), the court 
or judge may order such third j)erson to appear and state the 
nature and particulars of his claim upon such debt. 

After hearing the allegations of such third person and of 
any other person whom by the same or any subsequent order 
the court or judge may order to appear, or in case of such third 
person not appearing when ordered, the court or judge may order 
execution to issue to levy the amount due from such garnishee, 
or any issue or question to bo tried or determined according to 
rule 5, and may bar the claim of such third ])erson or make such 
other order as thc,coiu*t or judge shall think fit, upon such terms 
ill all cases with respect to the lion or charge (if any) of such 
third person and to costs as the court or judge shall think just 
and reasonable (c). 

784 . It is necessary for the application of the acts that there 
should be an existing debt, notwithstanding the use of the word 
accruing; which is applied to a debt duo but payable at a future 
time. There can therefore bo no rule to attach unliquidated 
damages where judgment has not been signed, or other unascer- 
tained sum (d). It must also be a recoverable debt (c), and must 
be due to the judgment debtor ; for the garnishee will not be 
bound by the act if he be liable to payrit to the debtor’s as- 
signee (/). And if there be a joint judgment against several 
debtors, a debt due to auy one of them may be attached, because 
all are bound by the judgment {g). 


(a) C. L. P. Act, 1854, s. Gl; Jutli- 
catnre Act, 1875, Orel. XLV, (2); 
Irish Act, 19 & 20 Viet. c. 102, s. 63, 
18507 

(5) C. L. F. Act, 1860, fi. 29; JuO. 
‘Act, 1875, Oril. XLV. (6). 

{e) C. L. r. Act, 1860, 8. 30; JnO. 
Act, 1876, Otd. XLV. (7). 
ifl) Jonca r Thompson, 1 El., Bl & 


Kl. 63; Johnson «. Diamond, 11 Exch. 
78; Dre.«scr i*. Johns, 0 C. B., N, S, 
429. 

(f) loncs ff.Kast India Co., 17 C. B. 
.351, 

(/) Hirsch t?. Coates, 18 C. B. 767. 
ijg) Miller v. Mjnn, 28 L. J., K 8. 
Ex, 324 5 1 E.&E. 1076. 
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Bent may be attached imder the act (h), although it is 
otherwise under the practice of foreign attachment in the 
Lord Mayor’s Court (?). No order for the attachment of the 
wages of any servant, labourer or w^orkman, can be made by the 
judge of any court of record or inferior court (A) ; nor for an 
attachment of the surplus of a bankrupt’s estate against the 
official assignee of the Court of Bankruptcy (/). 

The power of attachment being discretionary, a debt will 
not bo attached of which the judgment debtor cannot enforce 
immediate pa)mficnt ; as where an action is bona fide pending 
against the garnishee in respect of the debt, and no collusion 
between him and the garnishee is shown (wi); or where the 
effect of an order would be to give a preference, in respect of 
a debt agreed to be paid without priority as between the judg- 
ment debtor and other creditors (w). 

The rule of equity, by which a creditor, Avho has ob- 
tained a judgment against the legal personal representative 
of his debtor, before a decree for the administration of his 
estate is entitled to enforce his judgment, enables him to 
recover his debt under this act from a debtor to the estate 
which is in course of administration (o). And the judgment 
creditor in Such a case may obtain an order from a court 
of law to attach the debt, although a decree has been made for 
administration (p). 

The claim of the creditor to proceed under the act was 
not defeated, where the garnishee had been taken in execution 
for his debt ; becau^ the debt of the creditor who resorted to 
that remedy was not thereby extinguished, but only suspen- 
ded (y). But it was different w^hcre the judgment debtor him- 

(A) Mitchell v. Lee, L. R., 2 Q. B. 2 Dc G., F. & J. 364. 

259; 8 B. & S. 92. (m) Richardson t^.Greaves, 10 W.R. 45. 

(i) Com. Dig. Attachment D. ; and (n) Kennettv. Westminster Improve- 

seo the various other kinds of property mont Commissioners, 11 Exch. 349. 
there mentioned as not subject to the (o) Fowler r, Roberts, 2 Gif. 226. 
custom of foreign attachment. (jj) Burton v. Roberts, 6 II. & N. 

(k) 33 & 34 Viet. c. 30 (The Wages 93; 29 L. J., N. S., Ex. 484. 

Attachment Abolition Act). (^) Marplce^ t?. Hartley, Hartley 

(l) Hunter and others, Re, L. R., Shemwell, 7 Jur., N. S. 774; 1 B. & 
8 C. P. 24 ; notwithstanding Warwick, S. 1. See now the Debtors Act, 
&c. Railway Co., Re; Turner, Exp., 1869. 
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self had been taken in execution by the creditor who desired 
to proceed under the act; for he could not afterwards issue exe- 
cution against Iiis debtor’s estate ( 1369 ) ; and the act only 
places debts due to the judgment debtor in the same position 
as his other propei*ty, which, indepeudently of it, could be taken 
in execution (r). 

The executor of a judgment creditor cannot attacli a debt 
due to the judgment debtor, until he has made liimself a party 
to the judgment («). 


786 . Service of an order that debts duo or accruing to the 
judgment debtor sluill bo attached, or notice ther(‘of tx> the 
gariii.sh(?e, in su(’:h iniiuucr al* the court or jmlge sluill direct, 
sliall bind such de])t.s in his hands (/). I'nder this clause not 
only may an accruing delit be attached, l)ut an ordi‘r may In? 
made? lor jKiynieiit of it hy the garnishee when it heconies 
duc( //). It does not hind j)ersonal estate of the testator of the 
garnishees, when they, after service of ihc order nm, have paid 
it into the Court oK t'hancery under an order in an adminislm- 
tion suit {x). 


786 . If the garnishee does not forthwith pay into court the 
amount due from him to the judgment debtor, or an amount 
equal to the judgment debt, and does not disj)ute the debt due 
or claimed to be due from him to the judgment debtor, or if 
he does not ap})ear upon summons, then the court or judge 
may order execution to issue, and it may issue accordingly, 
without any ])rcvious writ or process, to levy the amount duo 
from such garnishee towards satisfaction of the judgment 
debt (j/). 


(r) Jauraldo r. Parker, 6 H. & N. 
431. 

(a) Baynard v, Siniinona, 5 £. & B. 
59. 

(t) C. L. P. Act, 1854, 8. 62; Irish 
Acl, B. 64; Judicatnre Act, 1875, Ord, 
XLV. (8). 

M. VOL. I. 


(«) Tapp r. Jones, L. R., 10 Q. B. 
591. 

(jr) Stevens v, Phelips, L. R., 10 Ch, 
417. 

(y) C. L. P. Act, 1854, a. 63 ; Triah 
Act, & 66; Jndlcature Act, 1875, Ord. 
XLV. (4). 

I 1 
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787 . If the garnishee dispute his liability, the court or 
judge, instead of making an order that execution shall issue, 
may order that any issue or question necessary for determining 
his liability be tried or determined in any manner in which any 
issue or question in an action may be tried or determined (r). 
Under the Act of 1854 the judgment creditor might proceed 
against th^ garnishee by writ, calling upon him to show cause 
why there should not be execution against him for the alleged 
debt, or for the amount due to the judgment debtor, if less 
than the judgment debt, and for costs of suit ; it was held tliat 
such writ would not issue on the mere assertion of the garnishee 
tliat he disputed the debt, but that he must show just ground for 
making the order (a). # 

If the judgment creditor does not proceed by writ under this 
section, when the garnishee disputes his liability, the latter is 
entitled to have the attachment dismissed with costs (i). 

There is no provision for the adjustment of cross claims 
between the garnishee and the judgment creditor, and the 
amount of a debt due from the latter cannot be retained by 
the garnishee (c). 


788 . Payment made by or execution levied upon the 
garnishee, under any such proceeding as aforesaid, will be 
a valid discharge to him, as against the judgment debtor, for 
the amount paid or levied, though the proceeding may be set 
aside, or the judgment reversed (rf) ; and so will payment into 
court under a judge’s order, whether it be made on account of the 
debt or in fulfilment of terms upon which the order was made(^). 
It will generally also be good against a person claiming a lien on 


(z) Judicature Act, 1875, Ord. 
XLV. (6); C. L. P. Act, 1854, s. 64; 
Irish Act, s. 66. See Homer v. Luff, 8 
B. & S. 818. 

(a) Newman v. Book, 4 C. B., N. S. 
434. 

(5) Wintlo V. Williams, 8 H. & N. 
288. 


(o) Sampson u, Seaton Railway Co., 
L. R., 10 Q. B. 28; see Tapp v. Jones, 
id. 691. 

(d) C. L. P. Act, 1864, s. 66; Irish 
Act, s. 67; Judicature Act, 1875, Ord. 
XLV. (8). 

(e) Culyerhouse v. Wickens, L. B<, 3 
C. P. 296. 
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the fund who does not come in after notice to support his 
claim (/). But notwithstanding such notice and the. non- 
appearance of the person served, the Court of Admiralty hjis 
ordered payment out of a fund in court of the proctor’s costs (^r), 
and refused to allow the right to a fund so situated to be aflccted 
by ser\"ice upon the registrar of an order of attachment out of 
the Lord Mayor’s Court (A). 

It has been held that after the registration of a deed of 
arrangement between the debtor and his creditors under the 
Bankruptcy Act, 1861 (which placed tlie detbtor and the trustees 
of the deed in the position of a bankrupt and his assignees), 
payment of the debt n]>on service of the order absolute would 
be good against the trustees, as a payment under the order of 
a court of competent authority, if, beiiig made before notice of 
the trust deed, the garnishee had no cause to show against the 
order; ajid also if being rtiadc after notice, the order could not 
be set aside before payment became iK^cessary to avoid an actual 
execution (i). It is presumed that the decision would apply to 
a payment made after, but without notice of, a n^gistered reso- 
lution for liquidation by arrangement under the Bankruptcy Act, 
1869. It seems that if the garnishee have notice of a bank- 
ruptcy or trust deed in sufficient time, he ought to show cause 
under the first order ; and that it would not be safe for him to 
pay without an immediate threat of execution, and without 
taking any step to get the order set aside, or giving notice to 
the assignee to do so. The payment will be no discharge 
to persons who have a lien upon the fund*if no notice of the 
application for the order were made to them, nor any mention 
of the lien made to the judge who made the order (A). 

789 . There shall be h pt by the proper officer a debt attach- 
ment book, in which entries shall be made of the attachment 
and proceedings thereon, with names, dates and statements of 
the amount recovered and otherwise ; and copies of any entries 

.(/) Olive, Swab. Ad. 423. revernng id., L. R., 1 Q, B. 77; 7 B. & 

Jeff Davis, L. R., 2 Ad. 1. 8. 94; 36 L. J., Q. B. 27; 35 id. 11. 

(A) Albert Croabj, Liub. 101. (k) Leader, L. R, 2 Ad. 814. 

(i) Wood ff . Dnnn, L. R, 2 Q. B. 74, 

112 
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made tlicrein may be taken by any person upon application to 
the proper officer (/). 

790. The costs of any application for an attachment of debts 
and of any proceedings arising from or incidental to such appli- 
cation shall be in the discretion of the court or a judge (w). 

791. Under the remedy against garnishees, by the custom 
of the city of London, wliich corresponds to that given by the 
Common Law Procedure Act (w), but does not require that 
a judgment should have been previously obtained against the 
debtor whose debt is attached in the hands of the garnishee, 
it has been held that if the debtor does not raise in the action 
in the Lord !Ma}'or’s Court an objection of which he might 
take advantage tlicre, he cannot use it in a subsequent action 
against the garnishee to recover the debt which the latter was 
compelled to pay under the process of attacliment («>). But 
if the proceedings in the Lord Mayor’s Court were commenced 
and carried on against a person wdio w^as then dead, as the 
custom does not w-arrant such a proceeding, and as there was no 
person before the court who could jdead, tljc garnishee cannot 
set up tlie payment made under the attachment, against the 
personal representatives of tlie debtor, even though adminis- 
tration was taken out before execution, and the administrator 
might have appeared in the Lord Mayor’s Court and have 
discharged the attachment (/?). The garnishee will not be 
discharged of money paid under the attachment unless it were 
paid on execution executed (y). 

This custom of foreign attachment in London does not 
apply to debts, 4lie beneficial interest in w^hich is vested in a 
person other than the defendant sued in the Lord Mayor’s 

(Z) Judicature Act, 1876, Ord. the act applicable to the Lord Major's 
XLV. (9); C. L. r. Act, 1864, s. 66. v Court. 

(w) Ord. XLV. (10); C. L. T. Act, (o) Westobj v, Daj, 2 El. & Bl. 606. 
.8. 67. (p) Mattbej v, Wiseman, 18 C. B., 

(n) And see Order in Council, 17th N. S. 657; 11 Jur., N. S. 603. 

Nov. 1863, making the proyisions of (^) Magrath e. Hardy, 4 Bing. N. C. 

782. 
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Court, altliougli the garnishee has no notice of the fact (r) ; 
and as the customary process was exclusively personal, and 
debts wdien attached were levied and delivered, the custom 
does not authorize an attachment against a debt due from, or 
a wT’it of fi. fa. against the goods of, a corporation (.v). The 
custom is excepted irom the operation of the Debtors Act, 1861) 
(c. 6i:), s. 29; and both before and since that statute, it only 
authorizes the detention of a debtor until judgment, and gives 
no right to charge him in execution {t). 


Chapter V. Part 6 . — Of the Kights of Sale and 
Foueclositue. 

792. t?i.e LiahlJittf 1o tivinrH. 

736, night to not? unitor an. nr Statnfnrg Pntrrr. 

825. Of tSole hg Judicial Procam in the Court of ('hanevnj and thertdn^ 
834. 0/ tZ/f! rrlaiine JlUjhtit of Pon rloanro and Sale. 

866 . Of Stlrx hy the Court of Kxehviiaer for the Iteeorvry of Crown Debt g, 
857, Of Sale hy the Admiralty Oirision of the Supreme Court, 

868. Of Forevlognre under the Lig nidation Act, i.80S. 

859. Of Sale by the CouH of Jiankrnpiey, 


792 . The incumbered pro]>erty may l)ccoinc liable to be sold, 
either by the incumbrancer himself, or by judicial process: 

By tlie incumbrancer, 

1. Under a p()^Ycr incident to his security. 

2. By virtue of an expre.s.s contract with tlie debtor. 

3. Under a .statutory power. , 

By judicial ])rocess, 

4. Under powers creakHl or modified by" statute, or ori* 

ginally vested in the court by whicli they arc exer- 
cised. ^ 


793 . The first kind of power of sale is vested (?/) in a mort- 


(r) W«stoby v. Day ; and sco C^»m. 
Dig. Attachment, D.; Giles Nalbuu, 
1, Marsh. 22G; Robinson r. Nesbitt. 
L. IL, 3 C. B. 264. 

{$) lioudon Joint Stock Bank v. 
Mayor of London, L. R., 1 C. P. D. 1 


{t) Wilkins, Re, 8 Q. B. 107. 

< If) Ii(«'kwoo<l r. Ewer, 2 Atk. 30 . 1 ; 
Kc iap r. Wcstbiook, 1 Ve». 278; IL.r- 
ri.-^on r, Franks, 2 Eep Oa. Abr, 72$; 
Wilson f>. Tinker, 6 Bro. P. C. 123; 
Pothonier v. DaM^son, Holt, N. P. It. 
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gagec or pledgee of a personal chattel, or of stock, a j)olicy’ 
of insurance, or other chose in action^ who, by virtue of the 
implied contract that the pledge shall be made effectual to dis- 
charge the debt (83), is entitled without any express power to 
sell the subject of the security ex mero motu (subject to the 
statutory provisions concerning sales by pawnbrokers) (824), 
upon non-payment of the debt, when a day has been fixed for 
the payment, but only after a proper demand and notice, where 
no day has been fixed; the mortgagee of a chattel, besides 
this right, being also entitled to a decree of foreclosure (a*). 
But the security cannot be sold until the debt becomes pay- 
able {y\ 


794. But the holder of a chattel under a specific possessory 
lien (262, 1361), having a mere personal right which con- 
tinues only during possession, and out of which arises no 
such contract as is implied in the case of a pawn, cannot sell, 
but has only a right of retainer (r). Therefore, an innkeeper, 
in answer to an action of trover for the conversion of a liorse, 
cannot set up the defence that the plaintiff being indebted to 


383; Dyson v. Morris, 1 Hare, 413; 
Pigot v* Cublcy, 15 C. B., N. S. 701; 
10 Jur., N. S. 318; Story, Bailm, 
§§ 308, 309. So by the Roman law. 
Mackcldey, Syst. Jur. Rom. s. 31 G; 
see Martin v. Reid, 11 C. B., N. S. 
730. The Statute Law Consolidation 
Act of 18G1, relating to larceny, after 
providing for the punishment of frau- 
dulent sales and pledges by agents, 
hankers and factors,, declares, that no- 
thing in the act relating to agents shall 
affect any mortgagee of real or personal 
property in respect of any act done in 
relation to the property comprised in or 
affected by the mortgage ; nor shall 
restrain any banker, merchant, broker, 
attorney or other agent from receiving 
any money which shall be or become 
actually due or payable by virtue of 
any valuable security; nor from selling, 
transferring or disposing of any secu- 
rities or effects in his ix)8ses8lon upon 
which he shall have any lien, claim or 


demand entitling him by law to do so, 
unlega mch salcy tramfer or otJier dix- 
jwxal xhall oj'tend to a greater num ber 
or jmrt of such securities or effects 
than shall he requisite for satisfying 
such lien, claim or demand. (24 & 25 
Viet. c. 9G, 8. 75; and see s. 70.) 

(. 1 ?) Harrison r. Hart, 2 Eq. Ca. Abr. ; 
6 Comyn, 393 ; Tancred v. Potter, 2 
Fonbl. Eq. 201, n. Glanvill indicates 
an equivalent remedy. (Book 10, cc. 6, 
7, 8.) Story says (Bailm. § 310), that 
the pawnee may file a bill for fore- 
closure ; ho must have meant the mort^ 
gagee : for the special property of the 
pawnee cannot by foreclosure be turned 
into an absolute ownership. 

(y) Langton v. White, L. K., 6 Eq. 
1G5. 

(it) Thames Iron Works CJo. v. Patent 
Derrick Co., IJ. & H. 93; 6 Jur., N. ij. 
1013; Clark t'. Gilbert, 2 Bing, N. C. 
843; 2 Sc. 520. Per Parke, B., Legg 
V. Evans, 6 M. & W. 36. 
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him for the keej) of it in a sum which was beyond the value, 
he sold it (a) ; unless indeed he can plead the custom of 
London (/>), or Exeter (c), where if a horse left with an innkeeper 
without any special bargain for his keep, have eaten l>eyond his 
value, the innkeeper, upon a reasonable appraisement, may scsil 
liim to sati^sfy the debt due for his meat only. Jiut in general 
there is no such right in a person holding a chattel under a 
lien for money due to him in respect of it ; and if he sell it lie 
ivill become liable in trover for the value. This rule applies 
also to the lien upon a chattel for unpaid purchase-money (rf), 
tliougli it may he otherwise in particular cases ; as in the tt^a 
trade, where it is the custom for the vendor to ho paid j)artly 
by an immediate dejiosit, with the balance at a future time, and 
the vendor retains the teas, or tlic warrants which rej)re8cnt 
them, and on non-payment of the balarn^c may stdl and charge 
the i>urchaser witli the deficiency, together with interest and 
other charges; though on his bankruptcy the vendor is not 
hound to sell of his own authority, but may properly apply for 
an order of tlu^ Court of Uankruptcy (r). 

The lien of the solicitor upon his client’s pa])ers, though a 
general lien, also confers a mere right of retainer (262), and if 
he scdl or concur in the sale of the documents he will be liable 
in tiwer, or for the prociicds of the sale (/ ). 


796. The mortgagee or paivnee of chattels, wlio sells cichcr 
under a sj)ecial or implied power, is bound to ac^count for the 
proceeds, to pay over to the ow ner the surplus of the purcliase- 
inoney beyond his demand, and the necessary expenses and 
charges, and to return any unsold pari; of the security to 
tlie mortgagor; and if he attempt to dispose of the money 
so as to prejudice any person entitled to receive it, he may be 


(a) Junes t*. Pearle, 1 Str. 6r>7. P«r 
Pratt, C. J,, in Jones r. Tliurloe, 8 Mod, 
172. 

(h) Jones ??, PcTirle, snpra; Robinson 
r. Walter, 3 Balst. 203; Moss v. Towns- 
end, 1 id. 207; Hostler, Case of, Yelv. 
66 . 

(c) Cross on Lieu, 343. 


# 

(d) Per Brillcr, J., in Lickbarrow v. 
Mason, C East, 24, n. 

(e) Moffatt, Exp., 1 M., D. & Be 
G. 282; afTirmed on appeal; Twining, 
Exp., id. 691. 

(/) Clark V. Gilbert, 2 Bing. N. C. 
3u3; 2 Sc. 520. 
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ordered to pay it into court, and a receiver may be appointed 
of the proceeds of any part of the property which may remain 
unsold (1604). . 


Of the Right to sell under an express Power. 

798. An express right in the mortgagee to sell may be 
created, either by a trust for sale on default of payment at the 
time fixed, or by a power ; and generally, but not necessarily, 
the trust or power is directed not to be exercised until the 
expiration of a previous notice to the owner of the equity of 
redemption, so that he may have a further opportunity of saving 
the estate by payment of the debt. 

Of these forms of security the most usual and the safest is 
the power of sale; for although a security by way of trust 
(whether the trust be vested in the creditor or in a third person) 
to secure the debt, and subject thereto for the mortgagor, is 
substantially a mortgage and does not create an express trust 
for the benefit of the mortgagor, but falls within the ordinary 
provision of the Statute of Limitations (A) relating to mort- 
gages (z), it is yet subject to the doctrine of conversion and 
other doctrines, which may cause serious inconvenience both to 
the mortgagor and the mortgagee (A). 

The power will not be affected by a joint demise made by 
the mortgagor and mortgagee to a receiver, upon trust at 
the request of the mortgagee during the continuance of the 
security, and afterwards of the mortgagor, to grant leases, but 
to permit the mortgagor to receive the rents until default, and 
after default to receive and apply them in keeping down the 
interest. The receiver in such a case will be bound to join in 
conveying to a purchaser from the mortgagee under the power, 
without the concurrence of the mortgagor (/). 

(^) Stoiy, Bailments, § 343; Wilson (i) Kirkwood v, Thompson, 2 H. & 
V. Tooker, 6 Bro. P. C. 193; Cora. Dig. M. 392; 2 De G., J. & S. 617; Lock- 
Mortgage, B. ; Harrison ©. Hart, 2 Eq. ing v. Parker, L. R., 8 Ch. 30. 

Ca. Abr. 6. (^) Sec Anon., 6 Mad. 10 ; Under- 

(70 3 & 4 Will. 4, c. 37, s. 28. See wood, Re, 8 K. & J. 745. 

Real Property Limitation Act, 1874 (7) King v. Ileenan, 3 De G., M. & 

(c. 67),s. 7. G. 890. 
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797. The poAvor is giAon an arlditioiial reinetly for thi* 
recovery of the debt. The use of it therefore by the mort- 
gagee for the purpose of oppression, or to effect tlic collateral 
objects of himself or others, aauII make the sale invalid both at 
IfiAv and in equity (iw). And the mortgagor tnay recover at 
law, money Avhich he has paid by compulsion to the mort- 
gagee’s solicitor, to prevent the exercise of the power of 
sale (w). 

798. A sale may also l)e sc4. aside (uiil(*ss it lie protected by 

the terms of the poAver), on account of neglect or irregularity 
in the fulfilment of the conditions under which it ought to have 
been exercised. Therefore Avhei-c there Avas a poAver to sell by 
public auction, and if the ship, which Avas the 8ul)j<HJt of the 
poAver, could* not bo sold, the mortgageii Avas to have the sole 
use and oonirol of it as oAvner until the debt should be paid, it 
vras considered that tliere Avas an agreement by the mortgagee 
not to soli in any but; the specified manner, and a sale hy 
private contract was set aside (a). ^ 

But a strong(^r cas(^ must be made to induce the court, to 
interrupt a sale (when there is only ta possibility of damage), 
than to set it aside after Ava rd s (/?). Tlie pleadings in a suit 
for these jmrposes nmst clearly disclose tlic fraud or irregu- 
larity in respec.t of Avliich relief is sought (y); and the court 
Avill not interfere merely on account of an exercise of the 
legal right, ccRitrary to the Avishes or the interests of tlie 
mortgagor (r). • 

The court Avill prcA cnt a sale 'which Avould expose the mort- 
gagor to liability under a contract made prior to the mortgages 
and of which tlie mortgagee had notice (#). And Avill do so 


(7/1) Davey r. Dnrrant, I Dc (i. & .T. 
**>35; Whitworth r. Rhodes, L. J., 
N. S., Ch. J05; Rohertson v, Norris, 
1 Gif. 421; 4 Jiii*., N. S. 413; Jones 1*. 
Matthie, 11 Jar. 504; ThurJow v, 
Maekeson, L. R., 4 (4. B. 97. 

(«) Close V* Phipps, 8 Scott, N. II. 
381; 7 M. & G. 68(>. 


(«?) Brotianl r. Diinmresqne, 3 Mik>. 

r. c. 457. 

(/#) Kershaw v, Knlow, 1 Jur., N. 8. 
974. 

(.7) Adanis v. Scott, 7 W. R. 218, 
V.-C. Ww>d. 

(r) Jones i\ Matthle, gnprii. 

(«) D<; Mattos c. Gibson, 6 Jur., 
N. S. 347; 4 De G. & J. 276. 



490 


WHEN INCUMBRANCER MAY BUY, 


at the instance of the person with whom the mortgagor has 
contracted. 

799. The mortgagee, upon tender, even in the auction 
room, of all that is due, is bound to stop tlie sale {t) ; and 
even where (the costs being unascertained, and the security 
ample) the principal and interest only were tendered, with 
the knowledge of the purchaser, and refused, the sale was set 
aside. The pendency of a suit to redeem by a puisne incum- 
brancer, who has previously given the usual notice to redeem, 
and has made out a piirna facie title as an incunibraiicer, 
also prevents the exercise of the powder (w) ; but it cannot 
be suspended by the mei*e filing of a redemption bill {x), 

800. The mortgagee who sells (cxcei)t wherd in judicial 
sales he obtains leave to bid), or his trustee, are not allowed 
to purchase the mortgaged estate (y); and a mortgagee, who 
is also trustee of the estate, will not have leave to bid if the 
cestuis que trust object, until attemj^ts to sell to others have 
failed (r); and even the employment by the purchaser of the 
clerk of the mortgagee’s solicitor as a bidder is sufficient to 
invalidate the sale, and to burthen the estate of the purchaser 
with the costs of a redemption suit, so far as it was occasioned 
by the sale (a). The same rule prevents the pledgee who sells 
from buying the pawn (Z^). But a creditor made a trustee for 
sale, in order to secure the debt, but wdio lias never attempted 
to execute the trust deed, is considc^red simply as a creditor 
with security, and is iK)t disqualified from purchasing (c). 
And a puisne mortgagee, even though his own secimty be 
in the form of a trust for sale, may buy from the prior mort- 
gagee selling under his power, and may in all respects, as 

(f) Jenkins t?. Jones, 2 Gif. 09. ( 2 ) Tennant v. Trenchard, L, R., 

( k) Rhodes V. Bnckland, 10 Bcav. 4 Ch. 537. 

212. (a) I’arncll v. Tyler, 2 L. J. (Cb.) 

(.r) Adams 7 ?. Scott, 7 W. 11. 213, N. S. 195. 

V.-C. Wood. (5) Story, Bailments, § 319. 

(y) Downes Grazebrook, 3 Mer. (e) Chambers v. Waters, 3 Sim. 42; 
200; Bloye’s Trust, Re, 1 Mac. & G. S. C\ Waters v. Groom, 11 Cl. & F. 
438. e84. 
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if he wore a stranger to the estate, acquire an iiredoemable 
title (f/), provided he luive not availed himself of his position 
as mortgagee to obtain an undue advantage in the purchase, 
or otherwise acted mala fide (« ). 

An execution creditor may also buy the property sold under 
the execution, the sheriff*, and not the creditor, being the 
seller (/). 


801. It should be stijailated that tlie power ol* sale shall not 
be exercised until after tlie expiration of‘ a cinlain notice; and 
it has been stiid that a power to sell without nolicc! is of an 
oppressive eharacl(*r ( 7). Hut if it Ik^ providtrd that tlie jair- 
cliaser shall not b(‘ affected by the absence t»f sindi noti(!c\, and 
that the mortgagor’s remedy sliall be liy action for daniagt^s, 
there is no jurisdiction to restmin the sale without notice (V/), 
And unless tlu‘ right to sell Ik‘ vestc<I in a tniste<‘, whose duty 
hinds him to give notice to both juoiies, the court will not 
gtMicrally stop the sale on tlie ground that ilu? rc»(|uircd notic<! 
has not been given, liiit will leave the* mortgagor to file a bill 
to iinjieacli llie sale, and to give notice to the j)urcluis(T that 
lie has done so(/), jNlolice to the mortgagor’s executor will 
bo surticicMil, altliougli he lias no interest in tlie property, if the 
])()wer jirovidi'S that he or the heir may be served (4); but if 
tbere bc^ no person in existences to wliom, iindir tlie terms 
of tlu* power, noture sliould be given, tlie jiower cannot be 
exercised {/). 

It a])])oars uiiiie<x?ssary to jirovide that the notici^ shall be 
valid, notwithstanding the disiibility i»f the person on whom it 


(</) Sliaw V. Runny, Hear, 494; 
])v tJ., J. & S. 474; iU L. rl. ((.’h.) 
UriT; II Jur., N. S. 90, iliihifiinU; Tur- 
i:or, L. .1.; KirkwiKul r. Thom] won, 
2 n.&i M. :m; U Jur., N. S. 385; 
2 I)(^ 0., J. 5c S. An<l Fee per 
Kindorslt-'V, V.-C., T'iirkin<K.)n r. Ilan- 
l.ury, 1 i). & S. Mn, and 2 Dc G., 
4 . Sc S. 450, and observations of Tur- 
ner, J., there ; but note that the 
trust there cousidered was ut t part of 
the security. 


(r) Sec j)cr Knit;ht Bruce, L. J., in 
SJmw r. Bunny. 

(/) Stratford r. Twvniun, 4 IS. 
(</) Miller r. Cook, L. Jt., 10 E<|. 
841, per Stuart, V.-C. 

(/«) Prichard v. Wilson, 10 Jur., 
N. S. .TiO. 

(i) Anon., (> Mad. 10, 

(/if) Gill r. Xcwtm, 14 W. 11. 490. 
(/) Parkinson v. Hnnhury, J lir. Si 
Sin. I I'd; L. 11, 2 E. 5c 1. Ai>p. 1. 



492 


BV WHOM POWER OP SALE 


is served (m) ; and under the usual provision for service of the 
notieOj by delivering or leaving it at the last place of abode of 
the person entitled to service, it is sufficient to fix it to the door 
of the house which answers that description (//,)• 

The sale, if not made till the expiration of the proper interval 
after the service or delivery of the notice, is not invalid because 
the notice declared the intention to sell when that interval had 
elapsed from its date (o) ; nor because the agreement for sale 
was made before the expiration of the notice, if the agreement 
were conditional upon non-redemption in the meantime (p). If 
the length of the notice be not specified a reasonable notice must 
be given, and it seems that notice to pay on the day upon which 
the notice is given is not reasonable (y). 

802. It is usual and proper to provide that a purchaser shall 
not be affected by express knowledge that the notice required 
by the power has not been given; for a mere provision, that the 
purchaser shall not be bound to ascertain or incpiire into the 
existence of notice, will not protect him against actual know- 
ledge that no notice was given (r). And in the absence of this 
clause a purchaser will not be held to his contract for a simple 
title under the power of sale, where no notice has been given, 
and the mortgagor has assigned his intc^rest ; though both he 
and the assignees be ready to ratify the sale (. 9 ). 


803. The power should be so framed that it may be exercised 
not only by the original mortgagee or mortgagees, but also by 


(w.) Tracy v. Lawrence, 2 Dr. 403. 
A notice of dissolution of partnership 
properly given under the articles is 
good, though tlie partner served ho in- 
sane. (^Rohertson v. Lockic, 15 L. J. 
(Ch.) 37iK) 

(n) Major r. W'ard, 5 Hare, 51)8. 

(o) Metiers r. Brown, 9 Jur., N. S. 
958; 33 L. J. (Ch.) 97. 

(//) Major V. Ward, supra. 

(^) Rogers v. Mutton, 7 H. & N. 
733; Massey v. Sladcn, L. R., 4 Ex. 
13. 

(r) Parkinson v. Hanbury, 1 Dr. & 


Sin. 143; 2 De G., J. & S. 460. In 
Ford V. Healy, 3 Jur., N. S. IIU), the 
mortgagor, after conveying to trustcisa 
Lir the benefit of his creditors, had 
given the mortgagee an authority to 
Bt'll, agreeing to waive notice and to 
convey, which he afterwards refusc«l (.0 
do; the ohjcction that liis concurrence 
was necessary was ultimately hold in*t 
to be sustainable, but the reasons for 
this decision do not appear. 

(s) Foster v. Ilaggart, 15 Q. B. 155; 
14 Jur. 767. 
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those who represent them upon any change of interest. To 
this end it may safely be given, where are several mort- 

gagees, to the mortgagees and tlie survivors and survivor of 
them, his executors or administrators, and their or liis assigns ; 
but it is now a common precaution to v(;st it also cx])ressly iii 
all persons entitled to give a receipt for the mortgage debt ; a 
form which also calls attention to the rule that it should be given 
to the personal, and not to the real, representatives of the riiort* 
gagec. 

804 , The devisees of the surviving mortgagee, where the 
power is not given to assigns, cannot exercise it though assigns 
be included among the persons entitled to give reccij)ts, and to 
dispose of the proceeds of sale (/). And the same has been hold 
as to the power of the surviving tnistcc, where he was not 
expressly included in the power, but only in tlie receipt clause( w). 
]}ut tlie most liberal construction is now given to the jxnver in 
this respect. And wdiere it was given to two mortgagees, tlmir 
heirs and assigns, and the security contained a joint account 
danse, the power was held (.r) to vest in the surviving mort- 
gagee, on the ground of the assumed intention to make tlie 
security of the fee simple available, to the same extent and in 
the same manner in which the mortgagees wen; entitled to the 
money and the land. A power vested in the heirs and assigns 
of the surviving donee lias been long since held to ]>ass to the 
devisees of the survivor (?/). And a power to the assigns ol a 
mortgagee, to sell and give receipts, extends to the administra- 


(f) Bradford v. Belfifdd, 2 Sirn. 2r»4; 
Cooke t\ Crawford, 13 Sim. IH ; Wilson 
V. Bennett, 5 De G. & S. 475; M‘Do- 
luild Walker, 14 Bcuv. 65ti. And 
sec Stevens r. Austen, 7 Jur., N. S. 
873. It has been t('d, that where 

the power is reserved to the mortgagee, 
his heirs and assigns, it should.be ex- 
pressly vested in every person in whi^m 
the legal estate should become vested 
by devise, conveyance or otherwise. 
(1 Jarm. Wills, 679, note (c), ed. 3.) 


But this scorns unnecessary if the 
power be projjcrly frarnc<l ; and, as «1- 
n^ady observed, it should not be vested 
in the heii-s of the mortgagee. 

(v) Townsend v. Wilson, 1 B. & Aid. 
608; but disapproved of by Lord Eldon, 
Hall r. Dewes, Jac. 180. 

(a?) Hind v. Poole, 1 K. & J. 383; 
1 Jur., N. S. 371. 

(y) Titley v, Wolstenholmc, 7 Bcav. 
426. 
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tor of the transferee of the mortgage, selling with tlie concur- 
rence of the assignee of the legal estate (r). 

Where both first and second mortgagees have power to sell 
and to give receipts, which shall discharge the purchaser from 
seeing to the application of the pui’chase-money, they may 
concur in a sale ; the one giving a receipt only for so much of 
the purchase-money as will discharge his debt, and the other for 
the balance (a). 

806. The continuance of the power, upon a transfer of the 
security, should be provided for. It will not necessarily be 
extinguished because of the absence of such a provision ; and 
a general assignment of all covenants, provisoes, &c., and of* all 
other securities, will carry it (b). But on the alteration of a 
mortgage by a further charge and additional security, without 
recognition of the power, it was held that, if not extinguished, 
its existence was so doubtful that the purchaser miglit recover 
his deposit (c). 

Care should also be taken, lest in transferring the power of 
sale to a sub-mortgagee, it be not altogether extinguished in the 
original mortgagee (rf) (1328). 

806. The power may be extended by reference in another 
instrument to property not specifically included in it ; as where 
a legal mortgage with powder of sale was made of part of an 
estate, with an agreement to deposit, when executed, the lease 
of the other part as a further and collateral security for the debt, 
which was described as secured on the former pa*rt of the estate?, 
the power was held to affect the equitable interest of the mort- 
gagee in the property comprised in the deposited lease (<?). 

807. A provision in a trust for sale of an equity of redemp- 

( 2 ) Saloway v, Strawbridge, 1 K. (c) Curling v, Shuttlewortb, 6 Bing. 
& J. 371; 7 Do G., M. & G. 594. 121; 3 M. & P. 3(i8. 

(a) M‘Caroglier v. Wbiddon, 34 * (d) See Cruse v, Nowell, 25 L. J. 

Beay. 107. (Ch.) 709. 

(5) Young V. Roberts, 15 Bear. 668. (<?) Ashworth v. Mounsey, 3 C. L. R. 

418; 9 Exch. 176. 
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tion, that the purchase-money shall be applied in payment of 
the prior mortgage, allows a sale to bo made subject to that 
mortgage (/). 

808. If only authorized to sell by public auction the mort- 
gagee cannot sell privately; but where either mode of sale is 
permitted, a private sale, even without advertisement, is good, 
so that it be made bona fide and for a fair price ( y). 

809. The mortgagee should avoid the use of unnecessarily 
stringent conditions of sale. Such as are commonly used by 
conveyancers are, as a general rule, safe for mortgagees, who 
will not however be restrained from adding such further con- 
ditions, adapted to tlie state of the title, as may be r(‘asonably 
used in the disposal of his property by a prudent owiku*,. 
anxious to protect himself against the risk and cxjHnise of 
litigation ; a risk which it is as much for the benefit of the 
mortgagor as of the mortgagee to avoid, and the proper 
avoidance of which outweighs the possible diminution in the 
number and value of the biddings which may be caused by 
the conditions (A). 

lie should adhere strictly to the terms of his jiower, being 
liable in damages to the mortgagor for any loss occasioned by 
irregularity in this respect ; and if a purchaser buy with notice 
that the sale was improper, he will not be protected by a 
declaration that irregularity in the sale shall not affect the 
purchaser {i). 

The sale must also be effected with proper discretion ; for 
the mortgagee, as a trustee for the persons interested in the 
equity of redemption, is bound to adopt such means as would 
be adopted by a pnidcnt owner to get the best price that can 
reasonably be had (A). 

(/) Manser v. Dix, S De G., M. & G. Falknor v. Eqnitable Reversionary So- 
703; 3 Jor., N. S. 262. ciety, 4 Dr. 362. Sec Cragg v. Alex- 

(jg) Brouard Dumaresqne, 3 Moo. ander, W. N. 1867, 305, as to improper 
P. C. 467; Davey v, Durrant, 1 De G. condition on sale of reversion. 

J. 635. (^) Jenkins v. Jones, 2 Gif. 99. 

(ft) Hobson r. Bell, 2 Bcav. 17; (ft) Ferrand v. Clay, 1 Jur, 166; 
Kershaw v, Kalow, 1 Jur., N. S. 974; Orme Wright, 3 Jnr. 19, 972; Mar- 
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810. It has been generally considered, that, unless the 
mortgagee be specially authorized to accept a mortgage, the 
sale ought to be only for money in hand, for the power is given 
to him to be exercised for the recovery of the debt. It has, 
however, been held that a contract to sell for money may be 
canied out by a mortgage for the whole purchase-money 
except the deposit, so that the arrangement be bona fide (Z). 
And it has been intimated that the estate may also be sold 
upon the terms that part of the money shall remain on mort- 
gage where the seller takes the risk and charges himself in 
ac(*.oiint with the mortgagor with the wdiole purchase-money, 
even irrespective of a provision that all aiTangemciits made by 
the mortgagee shall be as binding as if made with the concur- 
rence of the mortgagor (?w). The declaration that the receij)t 
of the mortgagee for any money to arise from the sale shall be 
a good discharge, does not bind the morigagee to sell lor 
money, but is an additional power to the mortgagc'c {n). 

The court has refused to set aside a sale by the first 
mortgagee on the ground that after making preliminary 
arrangements (but without a binding contract) for an ad- 
vantageous sale of the property, he bought up the interest of 
the second mortgagee at a reduced j^rice, without informing 
him of such arrangements (r/). 

811. A covenant by the mortgagor that he will join in the 
sale is for the benefit of the mortgagee only, and not of the 
purchaser (p), wdio is not entitled to claim such concurrence 
by virtue of the covenant ; but he is entitled to a conveyance 
from the trustee of an outstanding interest w^hich has been 
declared to be held in trust for better seciunng the mortgage 
debt (y). 

812. Unless excused by the terms of the power, the mort- 

riott V. Anchor Reversionary Co., 7 (?w) Davey v. Durrant, 1 De G. & J. 

Jur., N. S. 156; 2 Gif. 467, per Stuart, 635. 

V.-C. (») Thiirlow V. Mackeson, supra. 

(?) Thurlow V. Mackeson, L. R., 4 (o) Dolman v. Nokes, 22 Beav. 402. 

Q. B. 97. (p) Corder v. Morgan, 18 Ves. 344. 

{g) Hampshire v. Bradley, 2 Cc»l. 34. 
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gagce IS bound to obtain for the purchaser proper evidence 
of the facts which entitle him to exercise the power. His 
unsupported statutoiy declaration, being the evidence of an 
interested person, will not be sufficient for the purpose (r). 


813 . The direction as to the disposal of the surplus pur- 
chase-money of mortgaged real estate after the death of the 
mortgagor is variously framed. Sometimes it rcrpiircs pay- 
ment to the executors or administrators of the mortgagor; a 
form which is open to the objection (s) that it is not tlie 
office of the mortgagee to change the equities of the persons 
entitled subject to tlie mortgage, to effect a conversion 
beyond what is necessary for realizing the mortgage debt. 
And the rule has been long since adopted, that allhongli the 
surplus will belong to the personal repnisentative of the mort- 
gagor, if tlie sale took place during his life, it will, notwith- 
standing such a direction, pass to his real representative, if 
the sale were made after his death ; because, as the land was 
vmconverted at his death, the money will follow it (t). Ihe 
heirs and assigns are sometimes jjointed out by the ])o^vcr as 
the recipients ( 7 /); but if the mortgagor by his will should eflcct 
an absolute conversion of his real estate, this tbrm will bo no 
more correct than the other ; for the above decision shows that 
the money is ultimately bound by the actual equities, and not 
by the terms of the deed. A third and somewhat (laborate 
declaration gives the surplus to the executors, administi ators 
or assigns of the mortgagor, if the sale shall take place during 
his life, but to his heirs or assigns if it shall happen after his 
death; but this also may be rendered nugatory by the will of 
the mortgagor. Lastly, the suiqdiis may be diree.led to 1)0 
paid to the mortgagor, his heirs, executors, administrators 


(r) Hobson v. Boll, 2 Bcav. 17; 3 
Jnr. laO. 

(«) See Davidson’s Conv. vol, 2, j). 
C29, cd. 3. 

It) Wright V. Bose, 2 Sim. & St. 
.32,3; Bourne ??. Bourne, 2 Hare, r>5; 
Smith, Be, 7 Jur., N. S. 903. But in 
the latter case, on the death of the 

M. VOL. I. 


heir or devisee, it will pass to his per- 
sonal representative, wlio may recover it 
from the mortgngcc as money had and 
received. (Hardy r. Felton, 14 L. T. 
346.) See Underwood, Be, 3 K. & J. 
745; Locking v. Parker, L. B., 8 Ch. 
30. 

(?0 See Davidsou’s Conv., supra. 

BK 
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or assigns, according io tlio.ir res]:)cctivc rights and interests 
therein. This also has been objected to because it throAvs 
upon tlio mortgagee the responsibility of judging Avho is tlie 
])orson entitled. But that is done by the laAv, not by the 
deed. This form, Avhicih has been adopl:(id by the legislature 
in the statutory poAver Avhich will presently be considered, does 
not attempt to lay doAAoi any direction which circumstances 
may render abortiA^c. If no complication arise the laAA^ is 
plain; and the Triisteo Itolief Act affords complete safety 
AAdiere the title to the surjdus money has become doubtful. 

814 . After the sale, the mortgagee is a timstce of the suridus 
proceeds, and if he sIioaa’s an intention to giv(^ some (*laimants 
an undue adA^antage. tlu*> money Avill be ordered to l)e ]iaid into 
(!Ourt, and a receiver Avill be appointed of* the proceeds of \]w. 
property AAdiich remains unsold (;r). If the surplus ])nrclias(> 
money remain unproductive in the hands of the selling mort- 
gagee, in consequence of notice from persons interested not to 
part Aviih it pemding dis])utes as to the title to it, he is not 
(Jiai’geable Avith interest ( //). 

816 . The most important of the statutory j^oAvers of sale 
Is that by Avhicli, unless the poAver be negatived by (express 
declaration in the security, ajid subject to any Aariations 
or limitations contained in it, mortgaged real and leasehold 
estates may b(*. sold by tlu', raortgagee, in tlu* manner and 
under circumstaiicAjs similar in many respects to those under 
Avhlch the ordinary ]K)Aver of sale, A’^csted in the mortgagee by 
the mortgage deed, may b(; exercised. It is in the folloAving 
terms {z) : — ^IVhere any principal money is secured or charged 
by deed on any hereditaments of any tenure («), or on any 
interest therein, the pcjrsoii to whom such money shall for 
the time being be payable, his executors, administrators and 

(a*) Gouthwaite r, Rippon, 8 L. J., to hereditaments Avhich arc not the 
N. S., Ch. loO. subject of tenure — such ns personal 

(y) Matliison v, Clark, 25 L. J. annuities descending to the heir. (Sec 
(Ch.) N. S. 21). Wyuch, Exp., 6 Do G., M. & G. 188; 

(f) 23 & 24 Viet. c. 14.5, ss. 11—10. Morgan, Stat. Jur. 300, od. 4.) 

{(f) The act therefore does not apply 



vmmji 23 & 24 tiot. c. 145. 
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assigns, shall at any time after tlie expiration of one year from 
tlie time wlien sucli principal money shall liave become payable, 
according to the terms of the deed, or after any interest on such 
principal money shall have been in aiTcar for six months, 
or after any omission to ])ay any premium or any insiiranee, 
■which by the terms of the deed ought to be paid by thc^ person 
entitled to the property subject to th(‘. chai-ge, have, amougst 
oilier powers, operating to tlie same extent as if they liad been 
in terms conferred by the person creating the charge, a jiower 
to sell or concur with any other person in selling the whole 
or part of the property by public auction or ]>rivale contract, 
subjecit to any reasonable conditions lie may think fit to make, 
and to rescind or vary contracts lor sale, nr buy in and ro-scll 
the ju'opcirty from time to time in like manner. 

Ilcccipts for purchase-money given by iho jiersoii or pia’sons 
(exercising the power of sale given by Iho act shall b(e siifticient 
discharges to the ]nirchascrs, wdio shall not be 1)ound to see to 
the apjxlication of siicli ]uirchasc-money (Z>). 

No such sale shall bo made until after six mouths’ notice 
in writing given to the jierson or ome of the persons entitled 
to the property subject to the cliargc, or affixed on some con- 
S])Icuous part of sucli jirojierty; but when a sale lias hc(ni 
effected in professed exercise of tJio poAvers, the title of the 
puixffiascr shall not be liable to be impeacrlu^d on the ground, 
tliat no case has arisen to authorize* the exercise of ‘such poAver, 
or that no such notice as aforesaid has l>c(;n given ; but 
any person damnified by any iinauthoi lzcd* exercise of such 
power shall have his remedy in damages against the jierson 
selling (c). 

The money arising from any sale effected as aforesaid shall 
be applied by the person receiving the same as folloAvs : first, 
in payment of all th( (jxpeiises incident to the sale or incuiTed 
in any attemjitcd sale ; secondly, in discharge of all interest 
and costs then due in respect of the cliarge in consequence 
Avhercof the sale Avas made ; and, third!}-, in discharge of all 
the* principal monies tlien chic in respect of such charge : and 


(J) Sect. 12. 


K K 2 


{(0 Sect. in. 
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the residue of such money shall be paid to the person entitled 
to the property subject to the charge, his heirs, executors, 
administrators or assigns, as the case may be (d) ( 813 ). 

The person exercising the power of sale shall have power 
by deed to convey or assign to and vest in the purchaser the 
property sold, for all tlie estate and interest therein which the 
person creating the charge had power to dispose of; except 
that in the case of copyhold hereditaments the beneficial in- 
terest only shall be conveyed to and vested in the purchaser 
in such deed (e). 

At any time after the power of sale shall have become 
exerciseable, the person entitled to exercise the same shall be 
entitled to demand and recover from the person entitled to the 
property subject to the charge, all the deeds and documents 
in his possession or power relating to the same property, or to 
the title thereto, which he would have been entitled to demand 
and recover if the same property had been conveyed, appointed, 
surrendered or assigned to and were then vested in him, lor all 
the estate and interest which the person creating the charge 
had power to dispose of ; and where the legal estate shall be 
outstanding in a trustee, the person entitled to a charge created 
by a person ecpiitably entitled, or any purchaser from such 
person, shall be entitled to caU for a conveyance of the legal 
estate to the same extent as the person creating the charge 
could have 'called for such a conveyance if the charge had 
not been made (/). 


816 . The statute applies only to such instruments as were 
executed after it was passed (^) ; and such of its provisions as 
affect the powers of mortgagees, apply only to mortgages and 
charges made to secure money advanced or to be advanced 
by way of loan, or to secure an existing or future debt (h) 
( 1114 ). 

817 . The statutory power, though valuable whore the power 

(rf) 23 & 24 Viet. c. 146, s. 14. (j) Sect. 34. 

(e) 8e^l6. (A) Sect. 24. 

(/) Sell 16, 
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of sale has been omitted from tlie security, is in several respects 
less convenient tlian an express power properly framed, and 
some of its provisions are considered to be objectionable. If, 
as is usual, the interest on the mortgage ])c pa} able half-yearly, 
it seems doubtful whether the statutory power can be exercised 
till at least eighteen months have expired from the date of the 
security. The interest must have been in arrear for six months, 
and six months’ notice must have been given ; and in the 
absence of a provision that the notice may be given before the 
interest has actually fallen into arrear for six months, an exer- 
cise of the power depending upon such a notice could hardly be 
considered safe. 

818 . The purchaser’s title is protected only where no case 
has arisen to authorize the exercise of the power, and where no 
notice has been given. The act is silent as to an improper 
exercise of the power after it has arisen, and which is irregular, 
otherwise than by the absence of notice ; nor does it protect 
the purchaser where he has notice of the absence uf notice, or 
of othei* irregularities ; and it gives the person damnified an 
express remedy in damages only where the exercise of the 
power was unauthorized, but none where, being authorized, it 
was improperly exercised either by absence of notice or other- 
wise. 

819 . The act also vests the property sold in the purchaser 
for all the estatcj and interest therein which the creator of the 
charge had power to disj)ose of. Hence it seems that a mort- 
gagee, who has deliberately accepted a mortgage for a term, may 
by the statute effect a sale of the fee ; a right which he can only 
acquire by consent in a sale in equity, where if the whole estate 
be sold the mortgag )r is entitled to the difference in value 
between the term and the fee (i): it may also enable a mortgagee 
of part of an estate to vest in a purchaser a right to hold the 
title deeds, which he himself could not claim under his con- 
tract ( 468 ). 

CO See Poster v. Eddy, 13 Jur. 7C1; 18 L. J* (Ch.) N. S. 151 ; * Cutfifld v. 
Richards, 26 Beav. 211. 
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820 . The power of sale contained in the form of mortgage 
given ill tlie schedule to the “ Act to facilitate the proof of title 
to, and the conveyance of real estates ” (/t), is intended, it is 
presumed, to operate under 23 & 24 Viet. c. 145. 

821 . In the case of a cliarge registered under the Transfer 
of Land Act, 1875, subject to any entry to the contrary on the 
register, the registered proprietor of a registered charge with a 
] lower of sale, may at any time, after the expiration of the 
ajipointcd time, sell and transfer the land on Avhich he has a 
registered charge or any part thereof, in the same maimer as 
if he were the registered proprietor of such land (/). This jiro- 
vision appears to be confined to a charge registered under tlie 
act with a power of sale. It contains no reference to a charge 
registered without an express power, but to which if it were 
an ordinary mortgage a power of sale would be incident under 
23 & 24 Viet. c. 145, 

822 . Any mortgagee or other person having a power of sell- 
ing land, may authorize tlie purchaser to ap])ly to be registered 
as first projiric tor with any title which a jiropric^or is autliorizcd 
to be registered with under the act, and may consent to the per- 
formance of the contract being conditional on liis being so 
registered; or may liimself ajijily to be registered as sucli 
proprietor, with tlie consent of the persons, il* any, whose 
consent is required to the exercise by the applicant of his powen* 
of sale : and the amount of all costs, charges and expenses 
jn-operly incurred by such person, in and about sucli applica- 
tion, shall ill all eases be ascertained and declared by the 
registrar, and shall be deemed to be costs, charges and 
expenses properly incurred by such person in pursuance 
of his poAver; and such person may retain or rc-imburse 
the same to himself out of any money coming to him under 
the power, and he shall not be liable to any account in ccpiity 
ill respect thereof (m), 

(Zi) 25 & 2G Viet, c. o3. IK or any part thereof respectively/^ 

Bliall have power to sell on default of (1) 38 & 39 Viet. c. 87, s. 27. 
payment of the principal or interest, (w) Id. s. G8. 
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823. The Mercliatit Sliipp ing Act, 1854, empowers every 
registered niortgagoc absoliitely to dispose of the ship or sliare 
ill respect of whicli he is registered, imd to give eflecituiil 
receipts tor the piirchasc-money ; but if there be more jiersoiis 
than one registered as mortgagees of llu^ sanu' shii) or share, 
no subsequent mortgagee shall, excej^t under the order of* sonu^ 
(‘onrt capable of taking cognizance of such matters, sell such 
ship or share without the concurrence ol every prior mort- 
gagee {?i). 

824. The pawnbroker’s right of sak^ is also declared by 
statute, which provides for its exercise by public auction uiuk‘r 
certain regulations, at the cxjiiratioii of* a year and seven days 
after the day of pledging, although the right ol* r(Hlenq)tioii when 
the pledge is pawned for more than ten shillings continues unt il 
sale. The pawnbroker himself may purchas(3, and on purchasing 
becomes absolute owner of the ))lcdg{‘. 

At any time Avithin three years after the audion at whidi a 
pledge paAvned for above ton shillings is sold, th(i holder of the 
paAvn ticket may inspect the entry of the sale in IIkj ])aAvn1)rok(?rs 
book, and in the fillcd-up catalogue of the auction (autluinticaicd 
by the signature of the auctioneer), or in eitlujr of them. Where 
the entry sIioavs that the sale produced moj*e than lh(‘ loan and 
jiroiit then due, tlie ptiAvnbrokcr on dcanand ’Avithiii thr(*(* yi^ars 
is bound to pay the surplus, after deducting the necessary costs 
and charges of tlio sale, to the liokler of tlu; ])aAvn-tic)vet. Ihit 
if Avithin lAvelvti months ))e(bre or aft(‘r •iJiat sale, tlie sale? of 
another j )ledge or other pledge's of the sanu* person has rfjsultcd 
in a deficit, tlicj jiaAvnbrokcr may set off the deficit against the 
surplus, and shall be liable to jiay the balance only after such 
set-off. For every breach by the paAvnbroker of these proA'isions, 
he is liable to a penalty not exceeding ten pounds (o). 

Upon the sal (3 of a forfeited yiledge the paAvnbrokcr only 
undertakes that it is a ]>ledge, and irredeemable, and that be 
is not cognizant of any defect of title to it( 7 >). 

(n) 17 & 18 Vid. c. 104, s. 71. and see s.s. ;i2 (8), V,. 

(rt) The Tawnbrokcr’s Act, 1872, Morloy f. AUeuboruiii;U, 13 Jiir. 

Ci Oo, 88. 10—23, unci 5tli Schedule; 282. 
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Of Sale hy Judicial Process ; and herein of the relative Rights 
of Foreclosure and Sale, 

826. The relief by judicial sale is intimately connected with 
tlic right of foreclosure, for which in many cases in England, 
and always* in Ireland, it is substituted; and it will be con- 
venient to point out in the first place the nature and incidents 
of tlic form of suit in which one or other of tliese remedies arc 
decreed. 

826. The mortgagee may commence his action (q) for fore- 
closure or sale of the mortgaged estate without taking posses- 
sion (r), which the coui’t will never compel him to do, because 
he would become liable to an account, but if he have been in 
possession he ought to state the fact in the pleadings, and 
the omission to do so may affect liis right to costs {s). And 
where the security is copyhold he may sue without taking 
admittance (^). lie is not allowed to debate the title to 
the estate, because the course of the court in a foreclosure 
suit is only to take away the equity of redemption, and to 
leave the plaintiff to such remedy as he has, but not to 
amend it (m). 

827. The action ought to be expressly framed for the relief 
sought at the hearing. If, indeed, the prayer be merely for 
general relief, and the relief adapted to the case made by the 
bill be redemption or foreclosure, that relief will be granted {x ) ; 
and though it is said that the proper relief will not be given 
under the general prayer if the plaintiff* pray specific relief 
to which he is not entitled, the court will give leave to amend 
by adding parties with the necessary introductory statements, 
and praying proper relief : though not to the extent of making 

(d) Actions for tbo foreclosure and (t) Sutton v. Stone, 2 Atk. 101. 
redemption of mortgages are assigned (w) Anon., 2 Cli. Ca. 244. “And 
to the Cliancciy Division of the High this,” adds the reporter, “was the true 

Court of Justice. (Judicature Act, and ancient course, though of late 
1873, s. 34 (.3) .) sometimes the contrary hath been 

(r) liord Penrhyn v, Hughes, 5 Vcs. done.’* (30 Car. 2.) 
lOG. (jr) Palk v, Clinton, 12 Ves. 48. 

(5) BiuningtoU w. Harwood, T. & R. 

477. 
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a new case or putting new matter in issue (y). But if the 
oiise which is made be inapplicable to or inconsistent with the 
relief prayed at the hearing, as if the rights of a defendant 
whom it is afterwards sought to foreclose be expressly saved, 
the suit will be dismissed (r). 


828. A person interested in part only of a sum due on 
mortgage, CJinnot sue lor foreclosure of a corresponding ])art 
of the estate (a). His remedy is to make the other mort- 
gagees, if they refuse, as they may, to join in his suit, delen- 
dants ; upon which an account will be directed of what is due 
to the plaintiff, and the other mortgagees: and on payment 
or default, reconveyance or foreclosure will be decreed in the 
usual Avay (i). Nor can the mortgagee in the same suit oljtaiii 
a decree for foreclosure and for the benefit of an agreement 
which he has made with aiiotlicr person interested in the estate, 
and which is dependent upon tlie dischai'ge of the equity ol 
redemption (c). 


829. A mortgagee, who upon the delivery of bills to him 
in discharge of his debt, has signed a receipt for the mortgage 
money, and has delivered the deeds, but lias not rcconveyed 
the estate, retains his right of foreclosure if the bills be dis- 
honoured, and there be no evidence of an agreement that the 
bills were to be taken as an absolute jiaymcnt (rf), whcthci 
they have proved to be valuable or not; and even if the estate 
be rcconveyed, it seems that by analogy to tlui »’!ght of a 
vendor (e), who has been paid for an estate by bills which arc 
dishonoured (1363), and has signed a receipt as for cash; the 
mortgagee would retain a lien on the estate for his debt. 


(y) Falk Clinton, iili sup.; Watts 
V, Hyde, 2 Ph. 406. See Pago v. 
Cooper, 10 Bear. 396. But relief was 
given under general prayer in Powney 
'0. Blomberg, 8 Jur. 740. 

* ( 2 ) Hughes V. Williams, 3 Mac. & G. 
G68) and sec 1 Hare, 530. 

ia) Palmer v. Earl of Carlisle, 1 
Sim. & St. 423. See Remcr t*. Stokes, 


4 W. 11. 780. 

(/y) Davenport v. James, 12 Jur. 827 } 
7 Hare, 249. 

(a) Lcdbitter v. Long, 8 L. J. (Ch.) 
N. S. 221. 

(d) Tccd V. Carruthers, 2 Y. & C. 
C. C. 31. 

(6*) See Frail r. Ellis, 10 Beat. 851 ; 
Grant v. Mills, 2 Vcs. & B. 300^ 
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830. Jf trustees, autliorizcd to raise money by mortgage, 
have also authority to give receipts (and such a ]) 0 ’\vcr is 
imi)liod ■where they have power to ehange and convert the 
securities (/) ), it is not necessary, for the mortgagee’s title 
to foreclosure, to show that the money reached the hands of 
the trustees if they have given a receipt ; or that it was du ly 
invested, though it be alleged that the money did not reach 
their hands, where the mortgagee was no pai*ty to the mis- 
application. And where the original mortgagee is not bound 
to inquire, liis assigncie, being a j^urchascr with the legal 
estate, is not affected by such a misapplication {g). 


831. A power of sale in a mortgage does not affect tlie 
right of foreclosure (/f). But a conveyance, charging an 
estate with a sum of money and interest, and subject thei’cto 
in trust for a person therein named, with a power cnalding the 
person in whose lavour the charge was made, to sell on de- 
fault in payment after notice, gives no right of foreclosure, 
there being no condition u])on the breach of which a forfeiture 
can arise (z) (6) ; nor can there be a foreclosure, for tlie same 
reason, upon a mere trust lor sale in lavour of the creditor, 
though there be added covenants for repayment of the debt 
and interest, and for title, where they arc in accordance with 
the trusts. The proper relief in sidts to realize such secu- 
rities is a sale (/z). And there will be neither foreclostu’e nor 
sale of a reversionary interest where, upon the construction of 
the security, it appcvirs that the fund is to be dealt with only 
when it becomes payable (Z). 

(/*) Wood V. J Jarman, o Mad. 

And SCO now Ktat.. & 24 Viet. c. lio, 

B. 29. 

(ff) Locke V. Lomas, 5 ])c G. & b. 

320. 

(h) See Slade Kigg, 3 I Fare, 35; 

Wayne v. llaiiham, 0 Hare, 02. Mort- 
gagee with power of sale filing hill to 
foreclose not directed on moiivu to sell. 

MS. Sir J. Leach, April, ISIS, in 1 
Mad. Ch. Tr., ed. 8, 068. The italics 
seem to show that the right to fore- 


close ^Yas not then thought to be alto- 
gether uiiuffected by the power of 
sale. 

(/.) Sampson v. Fattisoii, 1 Hare, 538- 
Sec W^atson r. Waltham, 2 Ad. & E. 
485. 

(XO Jenkin r. Uow, 5 De G. & S. 107; 
16 Jiir. 1 131; Schweitzer v. Mayhew, 81 
Lear. 37. 

(Z) Stamford Banking Co. i\ Ball, 
4 Do G., F. & J. 310. 
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83S. riie Court of Chancery is empowered by statute (?«) 
in any suit for foreclosure of* the equity of redemption in any 
mortgaged proj)crty, upon the request of the moi’tgagee or of 
any subsequent incumbrancer, or of the mortgagor or any 
j)erson claiming under them r(\spcctlvely, to direct a sale of 
such property, instead of a foreclosure, on sutrli terms as the 
court sliiill think fit (1737); and, if the court shall so think 
fit, without previously determining the ])riorities of incum- 
brances or giving the usual or any time to redeem. Provided, 
that if such request be made by any such subscjqueiit incuiii- 
brancer, or by the mortgagor, or by any person claiming under 
Ihcm respectively, the court shall not direct any such sale with- 
out the consent of the mortgagee or the persons claiming under 
him, unless the party making such re(pu*st shall d(*posit in 
court a reasonable sum of money, to be fixed by the court lor 
the purpose of securing tlic performance ol‘ such terms as the 
court shall think lit to impose on the j)arty making such 
request. 

838. The statute gives no absolute right to the jiartics to 
require a sale, but a pow(?r to the court to decree; it instead 
of foreclosure ; though it is not necessary for the purposes of 
the act that foreclosure should be (;xprcssly prayed ; nor 
is it- an objection to the order that tlu; mortgagee has an 
express power of sale { n). 'J"hc object ol'the act is to avoid the 
delay jind expense occasioned by successive iMideJuptions, and 
the court lias a considerable discretion ifi apjilyiiig its power; 
which it exercises with a view to the general bench t of the 
persons interested, without injury to any of them : a sale has 
been accordingly refused upon evidence, that the land was 
likely to increase in value, and would not fi^tcli its value upon 
an immediate salt ; so that if it were sold, injury would lx; 
done to the mortgagor and the picisiic incumbrancers {o). The 

(•;») 1 r> & IG Viet. c. 8G, s. 46; Jutl. coiniicl delivery to the purchaser. (JC 
"Act, 1873, s, 34 (2). The Court of & 20 Viet. c. 77, a. 6.) 

Chancery in Ireland in any suit rc- (w.) Hutton c, Scaly, 4 Jur., N* S. 
lating to real estate can direct a sale 4D0. 

for the pnqjoses of the suit, and to (a) Hurst v. Hurst, 1C Beav. 372* 
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court has also expressed reluctance to order a sale, unless the 
complication be such that the common decree cannot be con- 
veniently worked; and therefore (/?) refused it in a case where 
there were three mortgages, and the sale was sought by the 
subsequent incumbrancers only. A complicated state of affairs 
has not, however, always been thought a necessary condition 
for the order for sale (y), though a case ought to be made for 
granting it instead of foreclosure (r) ( 1738 ). 

834 . Before the passing of the above statute, the Court of 
C^hanceiy had power in certain cases to sell incumbered estates ; 
and the mode of applying the statutory power being limited by 
the terms of the act, and the power itself being to a great 
extent discretionary, it becomes necessary to consider in what 
cases, and to what extent, a sale of incumbered property may 
be decreed in equity independently of the statutory power. 

Tlie strict right of the legal mortgagee is foreclosure ; and, 
independently of the statute, he had no general right to a 
sale (.9), although, in particular cases, lie is entitled to that 
relief. 

The rights of the equitable mortgagee are less clear; for 
there has been some difference of opinion as to the effect, in 
this particular, of mortgages by deposit of title deeds. The 
principle has, however, been laid down, that where the equitable 
security is of such a kind as to entitle its holder to call for a 
complete legal security (t), there the mortgagee’s remedy ought 
to correspond as neariy as may be with that of a legal mort- 
gagee, and the decree should be for foreclosure. But where 
the equitable security is no more than a charge or lien upon the 
estate, the only proper relief is by sale (;«)• 

Now a right to foreclosure clearly belongs to the mortgagee 
of the equity of redemption, who is entitled to this relief as 

Cy>) Iliorns Iloltom, IG Jur. 1077. 419; Footner v. Sturgis, De G. & S. 

(</) See Bellamy v. Cockle, 18 Jur. 736; Jones v. Bailey, 17 Beav. 682. 

466; Wickham v. Nicholson, 19 Beav. (w) Tipping v. Power, 1 Hare, 406; 
38. Footner v. Sturgis, 6 Do G. & S. 73C. * 

(/•) Robert v. Price, 1 W. R. 303. See Toft r. Stephenson, 7 Hare, 1; and 
{s) Tipping V. Power, 1 Hare, 410. Tennant r. Trenchard, L. K., 4 Cli* 
it) Parker i\ Houscfield, 2 M. & K. 637. 
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against the mortgagor and subsequent mortgagees, without 
redeeming the first mortgagee (j?), subject to whose mortgage 
he Jias the best right to call for tlie legal estate. And it seems 
that upon the principle stated above tlic puisne mortgagee has 
no right to a sale. 

The depositee of title deeds is also entitled to foreclosure, 
where the deposit is accompanied by an agreement to execute 
a legal mortgage {y\ It was also generally considered that 
wdiere this stipulation exists, fiiroclosure only may bo had. 
But the doctrine has been modified to this extent, that wheni 
the agreement is merely to execute a mortgage wluni required, 
the creditor may waiv(3 his right to the legal security and the 
relief which would follow it, and may insist upon a sale under 
the charge ( 2 :). The right to foreclosure of equitable mort- 
gagees with a simple deposit or with a memorandum without 
an agreement to execute a mortgfigc has been much con- 
tested (a), but appears to be the iieccss^iry consequence of the 
principle that the deposit is of itself evidence of an agrcjeincTit 
to make a legal security, which the couH will carry into cHect 
against the mortgagor or any who claim under liini with actual 
or constructive notice of the deposit (^) ( 484 ); in accordance 
with which several well-known forms of decree (c) (one ol‘ which 
(ic) Slade v, Rigg, 3 Hare, 38; Rose Exp., .19 Vcs. 255; Wise, Kxp., M. & 
r. rage, 2 Sim. 471; Richards v, M. 35, per Shad well, V.-C.; Malone r. 
Cooper, 5 Rcav. 304. Gcraghty, 2 Dr. & W^ 24G, per Lord 

(y) Perry v, Keane, Cootc, App. 682; St. Leonards. Rut the terms of the 
(> L. J. (N. S.) Ch. 37; Pain r. Smith, iigrcemoiit may be such as to exclude 
2 M. & K. 418; Moore v. Perry, 1 Jur., the right to a legal mortgage; as where 
N. S. 12(3; fToiies r. Rniley, 17 Rcav. the intentum of the deposit was held to 
682 ; Cox r, Toole, 20 Rcav. 146 ; he only to .secure the depositee against 
Underwood v. Joyce, 7 Jur., N. S. 6GG, any loss which he might sustain from 
See also Frail v. Ellis, IG Reav. 351. joining as surety in a proinis.sory note ; 

{z) Matthcw.s r. Goodda}', 8 Jur., .and no liability having been iiuMirred, 
N. S. 90. he was cJditlcd only to liavc the nature 

(«) See Tncklcy r. Thompson, 1 J. of the transaction and the purposes of 
& II. 126; 29 L. J. (^ . S.) Ch. 648; 2‘ the deposit reduced to writing. (Sporlo 
Sp. Eq. Jur. 792, n. n Whayman, 20 Rcav. 007; 24 L. J. 

(6) Featherstone \\ Fenwick, 1784; (Ch.) N. S. 789. 

Harford v. Carpenter, 1786; cited 1 Bro. (r) Newton v. Aldous, and other cases 

C. C. 209,41. Mr. Spence, however, cited 2 M. & K. 421 ; and Set. Dec. 211, 
shows that the Reg. Lib. does not bear cd. 2. And see Rirch v, Ellarnes, supra; 
out these cases as cited in Browne, and Parker v. llouscfield, 2 M. & K. 419; 
referred to by Lord Eldon, 14 Ves. 607; Tylcc v, Webb, 6 Beav. 552; and deci- 
Birch V, Ellames, 2 Anst. 428; Wright, 
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is said to have been penned by Lord Eldon himself) direct, 
that upon default in payment, the depositee shall be entitled to 
the premises freed from all equity of redemption, and shall 
have an absolute conveyance executed by the depositor or 
owner of the equity of redemption. And the right of the dc 
positec to foreclosure is now well established (rf). 


836 . In the case of a registered charge under the Transfer’ 
of Land Act, 1875, the registei’cd proprietor of the charge 
may enforce a foreclosure or sale of the land charged, in llio 
same manner and under the same circumstances in and under 
wliich he might enforce the same if the land had been trans- 
ferred to him by way of mortgage, subject to a j)roviso for 
redemption on payment of tlwi money at the appointed timc(//). 
It is, ho-wever, submitted that foreclosure is not the only proper 
remedy; for it is clear that mere depositees of deeds liavc been 
long held cntitlcMl to a decree for sale (/), (nther against th(^ 
mortgagor himself or his assignees ; and not, as sometimes it 
seems to have been thought, against the representatives only after 
his death (//). But where there is an exj^ress contract for a 
legal security, there will be no decree for sale, but for foreclosure 
unless the contract be for a mortgage with poAver of sale, 
for then there may be a decree for sale (A); though such an 
agreement or poAver AAnll not affect the right of ibi’cclosiire (/). 
But there can be no sale in respect of a parol agreement to 
deposit a deed, as sucli a contract docs not amount to an 
equitable mortgage (k) ( 37 ). 


836 . There has been also a difference of opinion as to the 


sion by Tamer, V.-C., cited 1 J. & H. 
127. 

(d) llcdmaync v. Forster, L. K., 2 Eq. 
4G7 ; Pryce v. Bury, L. K., IG Eq. J G3, n., 
by L. C. ttTid L. J.I., 1854; James r. 
James, id. 153; and see MatthCAVS r. 
Goodday, 8 Jur., N. S. ‘JO. 

(0 38 & 39 Viet. c. 87, s. 2C. 

(/) Meux r. Feme; Spring v. Allen, 
cited 2 M. & K. 422; linsscl v. llusscl, 
1 Bro. C. C. 2G9; Mellcr r. Woods, 1 


Keen, 1C; Pain r. Smith, 2 M. & K. 
417; Iving ??. Leach, 2 Hare, 57; and 
see 3 M. & C. ICl; Prescott v. Tyler, 
1 Jur. 470; 'J'ipping v. Power, 1 Hare, 
405. 

(ff) Brocklehurst r. Jessop, 7 Sim. 
438; 2 Y. & 0. 730, argument. 

(A) Lister v. Turner, 5 Hare, 281. 
(i) Perry v. Keane, Coote, App. 582; 
C L. J. (N. S.) Ch. 67. 

(^) Coombe, Exp., 4 Mad. 249. 
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rights of jndgmoiit creditors. IVior to the statute 1 & 2 Viet, 
c. no, s. 13, a judgment creditor could clearly ha.v(* no fore- 
closure, for he had but a general charged upon his debtor's land, 
and had no right even to a sale in the debtor's lifetime (/). 
Hut a judgment under the above act is a spccifii*. charge, and 
the judgment creditor is entitled to such and the same remedies 
in equity, against th(‘ hereditaments eliargtMl hy virtue of the 
act, or any part thereof, as he would he (mtitled to in case the 
])erson, against whom the judgment shall hav(^ hecii enten^d 
up, had power to charge, and had by writing under his hand 
agreed to charge (not mortgage) the same licreclitaments, with 
the amount of the judgment df‘bt and interest thereon. After 
tli(‘ passing of this act, sales were constantly decreed at the suit 
(;f judgment cr(Hlitors(?/ 2 ); and it was said l)y Parker, V.-Ck, 
that no foreclosure could he had upon tins (brm of security, 
bcc^ausc that is the relief proper to on agreement fl)r o- mort- 
gage, and not to a mere charge (?/.). A dtHjreo was, IiowevcT, 
made for foreclosure, at the suit of a judgment crciditoi*, by 
Wigi-am, V.-C., in a (;asc(^) which afterwards came hefoni 
liord Cottenham on another questiorj. I'he same was done 
l)y Lord Jlomilly, M. !{.(;>), on the ground that, the judgment 
creditor has that which is e([uivalcnt to a,n agreement- to execute 
a. legal mortgage, which gives a right to foi'cclosiire. There 
is, thcrclbre, no ditfercucc of o]>inion as to the ])rincipl(^ upon 
which the judgment creditor’s right is founded, hut orilj' upon 
the nature of the interest which is vested in him hy the statute. 
The words wliieli give the creditor the like remedy, as if the 
debtor had l>y writing agreed to charge the hereditaments, do 
not, according to Sir J. Parker’s view (y), carry the same right 
to call for a legal security, as is giv(!n l)y an equitable mort- 
gage. But it- has been laid down hy Iilgli authorities, that 

(/) Keate v, Dnlco of Arurlboroiigli, (o) Fortl r. Wtistcll, Ilaro, 229; 2 
3M. & C. 407. rh..501. 

(?/i) Clare V. Wood, 4 Hare, 81; Carlon (y>) Jones r. Bailey, 17 Bcav. 382. 
V. Farlar, 8 Renv. 7)25; Smith r. Ilnrst, Even against the i)rior mortgagee’s ap- 
!0 Hare, 80, fiO. plication for a sale. (Messer v. Boyle, 

(w) Footner i\ Sturgis, 5 Dc G. & S. i!l Bcav. 559.) 

73G. (y) See Footner v. Sturgis, 5 Dc G, 

& S. 750. 
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the statute confers upon the judgment creditor an equitable 
estate (r), and by giving him the same remedy as if the debtor 
had signed a memorandum, makes him an equitable mort- 
gagee (.9). It seems, therefore, that he has the same riglit as 
nn equitable mortgagee has to foreclosure. 

837. His remedy by sale has been facilitated by a statute, 
not extending to Ireland ; which provides (f), that every cre- 
ditor to whom any land of his debtor shall have actually been 
delivered in execution by virtue of any judgment, statute or 
recognizance (meaning such only as have been entered up 
since the passing of the act(u)), and whose writ or other 
j^rocess of execution shall be duly registered, shall be entitled 
forthwith, ot at any time afterwards, while the registry o(* such 
writ or process shall continue in force, to obtain from the Court 
of Chancery, upon petition in a summary way, an order for the 
sale of his debtor’s (166) interest in such land, the petition 
being served upon the debtor only; and thereupon the court 
is to direct all such inquiries as to the nature and particulars 
of the debtor’s interest in the land, and his title thereto, as 
shall appear necessary or proper ; and in making such in- 
quiries, and generally in carrying into effect such order for 
sale, the practice of the said court, with respect to sales of 
real estates of deceased persons for the payment of debts, 
shall be adopted and followed so far as the same may be 
found convenient and applicable. 

If it shall appear ' on making such inquiries that any other 
debt due on any judgment, statute or recognizance is a charge 
on such land, the creditor entitled to the benefit of such 
charge, whether prior or subsequent to the charge of the 
petitioner, shall be served with notice of the order for sale, 
and shall after such service be bound thereby, and shall be 
at liberty to attend and have the benefit of the proceedings; 
and the proceeds of the sale shall be distributed among the 

(r) Rdleston p. Morton, 1 Dr. & (t) 27 & 28 Viet. c. 112, s. 4 (Jndg- 

War. 196. Per Lord St. Leonards. ment Law Amendment Act, 1864). 

(«) Per Sir G. J. Turner, L. J., 3 (v) Isle of Wight Ferry Co., Re, 

Dc G., M. & G. 680; 17 Jur. 981. 11 Jur., N. S. 279. 
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persons found entitled thereto according to their respective 
priorities (ar). 

Every person claiming any interest in tlie land through or 
under the debtor, by any means sul)sofpient to tlie deliveiT of 
the land in execution, shall be bound by the ordei* for sale and 
by the proceedings consequent thereon ( //). 

838. The woi’ds “ delivered in cxecutiorr are not confined 
to an actual delivery by the sheriff, but ineJude any act of 
lawful authority w'hieh is equivalent to such a delivery as can 
be made, having regard to the nature of the property. There- 
fore, in the case ot‘ an equitable interest, the Avords tii*e sat isfied 
by an order of the Court of Chancery in favour of a judgment 
creditor seeking the removal of a legal ()l)staele to the execu- 
tion of his judgment (r). And tlie judgment creditor may 
properly file a bill to assert liis equitable right, and, on the 
removal of the impediment, may obtain a sah' on petition under 
the act (a); or, as it has been held, he may, Avithoiit proccedijig 
to redeem the prior incumbrances, have ecpiitable execution 
by way of sale, and the a])pointmcnt of a receiver without 
prejudice to prior iiieunibranccrs (^). 


839. It has been said that the relief given is vsubstantially 
a delivery in execution, Avheth(‘r in foi*m it be a wu*it of assist- 
ance or sequestration, or the appointment of a receiver (r), 
• And Avliere a sequestrator was appointed of the estate of a 
defendant, Avho was in contempt for the non-payment of money 
to a creditor, an order for sale was made under the act on 
the petition of the creditor and of the sequestrator (//). But 
Avhero the sequestration was obtained on a conteinpt for non- 
payment of mon(^y into court, it Avas held that neither the 


(.r)Sect. r>. 

(y) Sect. 6. 

(z) Hatton v, Haywood, L. R., 9 
Ch. 229. 

(a) Cowbridge Railway Co., Re, 
L..R., 6 Eq. 413. 

(&) Wells V. Kilpin, L. R., 18 Eq. 
298. It was held in this case that the 
judgment creditor was not entitled to a 

M. VOL. I. 


decree for foreclosure; but in Beckett 
'C. Buckley (L. R., 17 Eq. 4.*b>; such 
a decree was made by Hall, V.-C. 

(c) Hatton r. Haywood, supra, per 
Lord Scl borne; and see Supreme Court 
of Judicature Aniendniciit Act, 1875, 
c. 77, Ord. XLII. 

(d) Rush, Re, L. R., 10 Eq. 442. 

L L 
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WHAT INCUMBKANCERS ARE 


plaintiff, the sequestrator, nor the court, was a creditor for the 
purpose of supporting a petition for sale (<?). 

840 . An order will not be made for the sale of that which is 
incapable of seizure — such as a remainder, of which the debtor 
cannot be seised or possessed within 1 & 2 Viet. c. 110 (/); — 
nor where it does not appear whether the debtor has any 
saleable interest, or what, if any, is the nature of liis interest, 
without first ascertaining its nature by inquiry (^). 


841 . The order is ex debito justitiae, and will not be pre- 
vented, in the case of land belonging to a public company, by 
the existence of arrangements under which the different classes 
of shai’cholders have different interests in the property (A). 


842 . Where the property bound by the judgment consists 
of a railway or other public undertaking of the like nature, the 
court will not make an order for sale of the whole property, 
b(;cause the public would lose the benefit of the undertaking, 
( 390 ); as, for the same reason, it denies foreclosure to the 
holders of debentures (being mortgages of the undertaking), 
and limits the remedy to the appointment of a receiver of the 
tolls and profits (z). But under the Judgment Law Amend- 
ment Act mentioned above, the court will order a sale of the 
superfluous lands of the company, subject to the provisions 
of the Lands Clauses Consolidation Act (A) ; directing, in 'the 
first place, inquiries as to the debt, the nature of the lands 
extended, the interest of the company in them, and the charges 
thereon (/). 


843 . It «eems that the legal or equitable mortgagee has 


(e) JohriHon v. Burgess, L. R., 16 
Eq. 398. Sec Supreme Court of Judi- 
cature Amendment Act, 1876, c. 77, 
Ord. XLVIL 

(/) South, Re, L. R., 9 Ch. 369. 

(ff) Bishops Waltham Railway Co., 
Ro, Ij* R., 2 'Ch. 382. 

(/i) Ogilyie, Re, L. R., 7 Ch. 174. • 
(i) Furness o.'Caterham Railway Co., 
25 Bear. 614. 


(ifc) 8 & 9 Viet. c. 18, ss. 127—131. 

(1) Hull and Hornsea Railway Co., 
Re, L. R., 2 Eq. 262; Gardner 
London, Chatham and Dover Railway 
Co., L. R., 2 Ch. 386. Where the 
company did not show by any evidence 
that the lands were not surplus lan^s, 
sale was ordered without inquiry. 
(Caine Railway Co., Re, L. R., 9 Eq. 
658.) 
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a general right to a sale, where the security is, or is tliought 
to be, scanty (m) ; it is clear, tliat he may have this relief if 
he file his hill after the mortgagor's death, stating tliat the 
personal estate is deficient : and if tlie real and jK*rsoual eshite 
be represented by one person, it is not necessary to pray for 
an account of the personalty in the first instance (w). But 
it seems that where a sale was dcvsired in a Ibreclosure suit 
on account of a defective security, it was necessary to file 
a supplemental bill (r>), unless the original l)ill were takc^n 
pro confessoy when the decree is according to the statenuiiits, 
without relercuce to the prayer (p). 


■844. The mortgagee of a reversion {q) was also entitled to a 
sale on account of the unprodnetivom^ss of the security ; and it 
is probably for the same reason tliat this is tlie proper relief for 
the mortgagee of an advowson (r). 

But the mortgagee both of an advowson (.v) and of a rever- 
sion (/) is entitled to foreclosure; although in the latter case the 
subject of the security he a chose in action, and the mortgagee 
has an exjiress power of sale, and is not in possession of the legal 
interest ; and lie is not obliged to submit to a sale. 


846. If a sale be desired, the mortgagee slioiild pray for pay- 
ment or sale, and the court will make the usual decree, upon 
which if default be made the sale will talve place (m). 


(w) Per Lord TTardwickc, 3 Sw. 208, 
n., Wiseman Carboncll, where, al- 
though tlxere was a baukruptey, the 
sale was upon a bill in equity, the 
security being “deficient.” (1 Eq. Ca. 
Abr. 312.) The general right, where 
the security is scanty, is perlxaps not 
quite clear. In Dashwood v. Bithazey 
(Mos. 196), a sale was asked because the 
security was “ defective;” by which it 
has been thought an imperfect, and 
not a deficient security was mcaxit; 
but the context, it is submitted, rather 
iliQWB that the word was used in the 
latter sense, and the authority of Lord 
llanhvicke is not to be lightly passed 
over. 


(w) Daniel v. Skipwith, 2 Bro. C. (’. 
154. 

(</) Nosworthy v, Maynard, cited 
Mos. 196. 

( Dashwood v. Bithazey, Mos. 1 96; 
and see XXll. Cons. Ord. s. 8. 

{(]) How V. Vignres, I Rep. in Ch. 18 
(ed. 3). 

(r) Mackenzie Robinson, 3 Atk. 
569. 

(«> Gardiner v. Griffith, 2 P. W. 403; 
sec 3 Atk. 559; liong t?. Storie, 3 De 
G. & S. 308. 

(0 Slade V. Rigg, 3 Hare, 36; Wayne 
V. Hanham, 9 Hare, 62. 

{u) Ponten v. Page, 1 Mad. Ch. Pr. 
664, ed. 3, V.-C. Plumer, 1816. 


L L 2 



516 


WHAT INCUMBEANCEUS AKE 


846. The lion of the nnpaM vendor, jhkI other liens upon 
real estates, arc also enforceable by sale (x), when they have 
been established by the decree of a Court of Equity, binding 
the persons affected by the Hen (y) ; and in the case of the 
vendor’s lien, thti pi'odiicc of the sale after payment of the 
expenses of re-sale will be applied in discharge of the original 
purchase-money, w’ith a right of proof against the estate of the 
vendee, if a banlo-upt, for the deficiency; and this right of sale 
may l)e enfoixied against land taken by a public company, even 
after the undci'taking is In operation, notwithstanding the public 
interest, which, however it may be considered, in cases arising 
betAveen the company and its own creditors, cannot be set up as 
a gi’ound for taking tlie ])roperty of a stranger without pay- 
ment (r). But the right of the land owner to restrain the 
comy)any from contijiuing in possession and using the land for 
the purposes for which he sold it to them, until payment of 
the purehaso-motiey, has been denied by the Court of Appeal 
on Interlocutory aj)])Iications («) ; though in other cases it has 
been allowed in the same court and by several of the other 
judges (/>) ; and it seems to be settled generally, that liens against 
the ])rop('rty of such companies carry the same remedies as other 
Hens upon land (c). 


847. Other equitable liens may commonly be enforced in 
thes amc manner ; though a lion upon trust projxu'ty cannot 
be so enforced where the effect w ould be to destroy the object 
of the trust {d), ^ 

Amongst equitable liens enforceable by sale may be noted » 
particularly that of the consignee of a West India estate (209), 


(it) Hope t. Booth, 1 B, & Ad. 498. 
(y) See A.-G. v. Sittingboirrnc, &c. 
Bail way Co., L. Ji., I K<i. 086. 

(s) W^iJkcr V. W^ire, &c’. Kfiihvay 
Co., L. Tl., 1 Eq. 195; Wing v. Tofctcn- 
liani Kiiilway Co., L. U., 3 Ch. 740; 
Itapcr V. Crystal Palace liailvvay Co., 
10 W^. U. 413; W’illiaius v. Great 
Eastern Kail way Co., id. 821. 

(a) Pell V. Northampton and Ban- 
bury Junction Railway Co., L. R., 2 


Ch. App. 100; Munns v. Isle of W’^ight 
Railway Co., L. R., 5 Ch. 414. 

(/;) Cozens v. Bognor Railway Co., 
L. R., 1 Ch. 5'.)4, Turner, L. J., dis- 
scnticnto ; Bishop of Winchester v. 
Mid Hants Railway Co., id. 5 Eq. 17; 
Earl St. Germans Crystal Palace Co., 
id. 11 Eq. 568. 

(<?) Wing V. Tottenham Railway Co., 
L. R., 3 Ch. 740. 

(d) Darke v. Williamson, 26 Beav. 
622; 4 Jur., N. S. 1010. 
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which in one instance (e) set^s to have bc'cn considen'd to be 
no move than a dormant lion, ^ivin^ no no,tnal rl^ht to a sale of 
the corpus of the estate. Tlie authorities, however, sliow that 
in cases of salvage, the creditor is entitl(‘d to Ix^ re-inibiirsed hy 
sale, although that remedy did not arise out of his original secu- 
rity (/), and that the remedy also affects tlu* eonsigiujc of AVest 
India estates ; and wliere tlu‘. luai attlx^ted a slave c(nn})ensation 
fund, the fund was ordered to Ik! paid to the eonsignt‘c (//). The 
lien itself is founded upon the principle of* salvage (//) (1060), 
the estate being kept in cultivation by tli(‘ cf)n.sign(‘e’s adx anees; 
as a leascliold estate is pre^served Irorn forhnlure by paN iiumt of* 
tlio ground rent, and a ship and cargo by tin* last (d* s(‘veral 
advances on bottomry; find in cases of slave conijxmsation funds 
the advances have often been the means of enjating a right to 
the fund by kee])ing the slaves together until the elaim to 
com])ensation arose. The lic>n will accordingly take prece- 
(hiiice of all other incumbrances, including securities to tlui 
crown (/). 


848. It Avas also the practice in the case of an infant heir or 
devisee of the C(piity of rcdi'mptioii (//), w1ku\‘ it was mon* Ixuic'- 
ficial for the infant (and in an Ciirly case it was said to he, 
proper) (/), to direct a sale, with the consent of the, morl- 
gagec (m), for payment of debts iiistc^ad of tiarclosiire, because; 
a sale would bind the infant hut a foreclosure would entitle; him 
to a day to show cause against the (l(;ci'ee alter lie; (*,aine e)r 
age (1746); the practice of selling wlie;re the* court finds it to 
be for tlie benefit of the infant, is now followed in the* ordinary 


(/^) Seo Sliaw v. Simpson, 1 Y, & 

C. C. c. 7;ir.. 

(y') Fetlicrstoni*. v. Mitchell, 11 Ir. 
K<|. K. S5; Locko v. Evans, id. 52; Hill 
V. Urowne, (5 id. 403; Dm. 42G. 

(//) Morrison w. Morris- fi, 2 Sm. & 
G. 564. And see 'J’haro, lie, where 
it was intimated that ))olicies liahh* to 
the lien would ho sold if nccossrirv, 
2 Sm. & G. 57S; and Ucrtrain r. 
DaVies, 31 Beav. 420; 0 Jnr., N. S. lU, 
noDi. Bernard r. Davies, 32 li. J., N. S. 
Ch. 41. And see the decisions in the 


AV. I. Incunilicred Estates Cruirt, Il-ir- 
riott, lie, Pen^elley, Exp.. 8 1.. 'I'., 
N. S. 854; Gust’s W. I. I. K. Acts 
271, ed. 2; M‘f)owal], l»e. Id. 3i)0. 

(h) Ter Lord 8t. Leonards. Ttiarp, 
lie, supra. 

(i) M'Dowall, lie, Oust, 300, cd. 2. 
(Z*) Davis r. Dowdiii", 2 Keen, 215; 

Scholefietd v. Jleafield, 7 Sirn. 6r.!»; 0 
id. 470. 

(/) Booth V. Tiic.h, 1 Vern. 20.5. 

(w) Mondey r. Motuley, 1 Vc.s. & B. 
223; Adkins r. Graves, 3 L, ♦]., Ch. 62. 
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ORDER WHEN CROWN INTERESTED. 


course of foreclosure suits (w); b||| as to the mortgagee’s consent 
the sale must of course be subject to the provisions of 15 & 16 
Viet. c. 86, s. 48(832). 

849 . If the mortgagor acquires an interest in the security, 
— as if he become the executor of the mortgagee, or if he be a 
trustee of the mortgaged estate, — ^liis position as a person whose 
duty and interest are conflicting, makes it improper that he 
should have a decree for foreclosure ; and sale is the proper 
remedy (o), 

860 . There can be no decree of foreclosure against the 
crown, and as the crown cannot upon a sale be compelled to 
convey, the ordinary course was to direct that the mortgagee 
should liold and enjoy the estate until the crown should think 
proper to redeem (/»), or until the security should be satis- 
fied (q), where the mortgagee’s interest in the security would 
allow the making of such an order. If the order could not be 
so made, and the legal interest was in the crown, the bill was 
dismissed ; but latterly orders for the sale both of freeholds and 
leaseholds have been made, it being understood that the crown 
was not pledged to make any grant to a })urchascr ; or liberty 
may be given to apply in chambers for an order for sale (r). And 
in a suit for the administration of assets, in which the mortgage 
was for a term, and the reversion had become vested in the 
crown, the mortgagee was declared to be at lilnirty to accept 
the estate in discharge of his debt, and was declared to be the 
purchaser thereof, with liberty to apply to the crown foi* a 


(/i) Redshaw r. Newbold, 12 Jur. 
883; Cockbnrn v. Aukett, 3 W. R. 641 ; 
(Hinton V. Bernard, Dru. 287. 

(a) Lucas v. St?ale, 2 Atk. 56; Ten- 
nant V. Trenchard, L. U., 4 Eq. 537. 

(j(?) Lutwich’s case, cited 2 Atk. 223; 
Reeve r. A.-G., Id. 

(^q) Hodge V. A.-G., 3 Y. & C. 342. 
(?•) Hancock r. A.-G.; 10 Jur., N. S. 
567; Sutton v. Smith, cited id. note; 
Bartlett v. Rees, L. R., 12 ICq. 395; 
and sec Prescott v. Tyler, 1 Jur. 470; 


2 id. 870. Account of what is due on 
seciirity; order for sale and payment 
of purchase-money into court; mort- 
gagee to he paid ])rincipal, interest ami 
costs ; A.-G. to he at liberty to apfdy 
for payment of balance after deducting 
the cosljs. In Scott v, Roharts, 4 W^. R. 
499, the order, for special reasons, di- 
rected foreclosure against mortgagees 
prior to the crown, and sale if they 
should not redeem. 
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grant of the fee, and in tli^ meantime to hold absolutely (.v) 

( 1238 ). 

861 . Sale may be ordered (t) where it is the proper remedy, 
though foreclosure only be prayed, and though there be no right 
to foreclosure ; but upon a bill asking for a sale only, it was 
said (u) that the plaintiff was not entitled to any other relief ; 
which is probably true as a general proposition, foreclosure 
being an original and general, and sale a special, right ; but in 
the case last cited the mortgage was for a term, wilJi a trust fc»r 
a sale of the fee. Now as such a security gave no nglit to a 
sale of the term, nor to foreclosure of the fee (10) (though tlie 
plaintiff contended for the latter relief ), it was probably only 
meant, in the particular case, that on the general prayer for a 
sale there could bo no foreclosure of the term ; the opportunity 
of foreclosing which was accordingly given to the jdaintiff by 
permission to amend his bill. 

862 . No sale can be made of a mortgaged estate? as against 
a mortgagee with a paramount title without his express consent ; 
except in foreclosure suits, as provided by 15 & 16 Viet. c. 86, 
s. 48, the sale can only be subject to his mortgage (x). 

The course is to decree a sale, free from the mortgagee’s 
security if he concurs, but subject to it if he docs not ; and if 
he be a party to the suit, he will be required at once to consent 
or to refuse (y). 

868. In Ireland, the decree in a foreclosure suit is always lor 
salc(r); but this practice makes no difference in the form of tluj 
bill, which must still seek redemption or foreclosure, or sale, 
and cannot be maintained if it pray for sale only (a). Nor docs 


(«) Rogers v. Maulc, 1 V”. & C. C. 
C. 4. 

(^) Jonkin v. Row, C Dc G. & S. 1 10; 
16 Jiir. 1131. 

^ (w) Kerrick v. Saffery, 7 Sim. 317. 

(a?) Ijangtoii v. Langton, 7 De G. 
M. & G. 80; 1 Jur., N. S. 1078. 


(y) Wickenden v. Ray son, 6 De G. 
M. & G. 210. 

(z) Hutton v. Mayno, .3 Jo. & Lat. 
686; and the Irish Chancery JUfports, 
jfamtini. 

(a) M‘Donough v. Sltcwbridge, 2 Ra. 
& B. C65f Drew r. O’Hara, Id. 662, 
note. 


( 
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CONFIUMATION OF SALES ACT. 


the Irish form of decree differ ig its nature from a foreclosure 
decree. It is strictly a decree against the estate, and is made 
in the same form, whether tlie security affect the estate only, or 
reserve a personal remedy also against the debtor ( J). 

864. By the Confirmation of Sales Act, everj’^ trustee and 
other person at or after the passing of the act authorized to dis- 
pose of land by way of sale, exchange, partition or enfranchise- 
ment, may, unless forbidden by the instrument creating the trust 
or power, but not without the previous sanction of the Court of 
Chancery, so dispose thereof with an exception or reservation 
of any minerals, and with or without rights and powers of or 
incidental to the working, getting or carrying away of such 
minerals; or may (unless forbidden as aforesaid) dispose in like 
manner of the minerals, with or without such rights or powers, 
separately fi*om the residue of the land; and in either case with- 
out prejudice to any future exercise of the authority with respect 
to the excepted minerals, or, as the case may be, the undisposed 
of land. The sancjtion of the coui*t may be obtained on the 
petition, in a summary way, of the trustee or other person autho- 
rized to dlsj) 0 se of the land ; and the sanction once obtained 
extends to dispositions to be made from time to time of any 
lands comprised in the order, without further application to tlie 
court (c). 

The act extends to mortgagees with power of sale ; and a 
mortgagee may obtain an order under it although he has 
already commenced and set down for hearing a suit for fore- 
closure ; and the court on being satisfied tliat the sale of the 
surface separately fi*om the minerals will be more productive, 
will make the order notwithstanding the objection of subsequent 
incumbrancers, and even without reejuiring them to be served 
with the petition (d). 

866 . The act which authorizes the investment on real 

(h) Wilson V. Lady Punaanv, 18 (d) Tlcaumont’s Mortgage Trusts, 

Beav. 298i 18 Jur. 7(i2; so in Jutnaicji, Re, L. R., 12 Eq. 80; Wilkinson’s 
Goriion r. Horsfall, 5 Moo. 1*. C. 3911. Mortgaged Estates, Re, L. 11., 13 Kq. 

00 25 & 26 Viet. c. 108, s. 2 (1862). 634. 
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securities of public and charitable trust funds, provides (r), 
tliat in every case in which tlie equity of rederuptiou of the 
premises comprised in any such security shall become liable 
to foreclosure or othenvise barred or r(‘leased, the same shall be 
thenceforth held in trust to be sold and convcTted into money, 
and shall be sold accordingly ; and if any decHK^ shall be made 
in any suit for the purpose of redeeming or enforcing such secu- 
rity, such decree shall direct a sale (in default of redemption) 
and not a foreclosure of such premises. 

Of Sale by the Exchequer Division of the Iliyh Courts for the 
Recovery of Crown Debts, 

866 . The Exchequer division, on the ap})lIcation of the 
Attorney-General in a summary way, by motion, may order (/) 
that the right and interest of any debtor to the crown, his 
heirs and assigns, in any lands, tenements or hereditaments 
which shall be extended by virtue of any writ of extent or 
diem clausit extremum, or so much thereof as shall be sufficienl; 
to satisfy the debt for which the same shall have been so ex- 
tended, shall be sold as the court shall direct, and be conveyed 
to the purchaser by the King’s remembrancer in the Ex- 
chequer, or his deputy, under the direction of the court, 
by a deed of bargain and sale to be irirolled in the sarni; court; 
and after convcyaiujc and inrolmcnt, the bargainee, his heirs, 
executors, administrators and assigns, may hold not only 
against the extent of the crown, but against the crown <lebtor 
or his sureties, and all persons claiming undc^r them, nnh*ss 
by title paramount to and Jivailable in law against the extent. 
And the purchase-monies shall be applied In discharge of the 
debt to the crown, and of all costs and expenses incurred bv 
the crown in enforcing ]>aymeiit of the debt, as the court 
shall order; and the surjdus monies, if any, are to be paid 
to the person or p( rsons who w’^ould be entitled to the here- 
ditaments sold, if there had not been a sale thereof under 

(e) .33 & .34 Viet. c. 34, s. 2. is‘<ue of these writs; and as to ihe evi- 

' (/) 25 Geo. 3, c. 35, s. 1. A corn- deuce on which they may ho issued, 
mission to find a debt due to the c rown see Crown Suits, &c. Act, 1865, s. 47 
is not uecessary for authoriziiif^ the (1084 h <ind Jud. Act, 1873, s. 34, 
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the order of the court, upon motion or petition, to be made 
upon such notice to the crown, and to be supported by such 
affidavits or other proofs as to the court shall seem just and 
reasonable. 

The court is also empowered to make orders touching 
the production, delivery and custody of the title deeds and 
writings, in the same manner as if a decree had been made by 
the court for a sale of the lands of a crown debtor, in execu- 
tion of a trust created for payment of debts by such crown 
debtor himself (^). 

Notice should be given to the mortgagee of an application 
for an order for sale by the crown under an extent, and he 
ought not to be paid off without a previous reference to 
ascertain the sum due to him (A). 

The act has been declared by the Crown Suits, &c. Act, 
1865, to authorize the sale of any land taken in execution 
by virtue of any writ or process of execution issued after the 
commencement of the latter act, by any court of law or equity, 
for enforcing the payment of any sum of money to or in favour 
of the crown (?) (1084). 

Of Sale by the Admiralty Division of the High Court 

857. The Court of Admiralty (A) had power in all cases of 
bottomiy, salvage and claims for wages to decree the sale of 
the ship against which the proceeding is carried on, unless the 
demands of the successful suitor were satisfied ; and the title 
conferred by the cou^'t is recognized by the laws of this and 
of all other countries, and is valid against the whole world (/). 
lint a sale is not decreed at the instance of a bottomry bond- 
holder, until the court is satisfied by perusal of the bond that 
it is duly executed, and with maritime risk ; and although the 
bond may be invalid at law, yet if it be apparently regular, 
and not opposed by the owners of the ship, fi'eight or cargo, 

(g) 25 Geo. 3, c. 35, s. 2. High Court of Justice (Judicature Act, ^ 

(A) The King CJoombes, 1 Pr. 1873, s. 16, and see as. 34, 42; Act of 
207. 1876,8.11). 

(i) 28 & 29 Viet. c. 104, s. 50. (1) Tremont, 1 W. liob. 163. 

(A) Jurisdiction transferred to the 
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the court will act upon it (?w) ; and the holder having sliown 
a prima facie title which would entitle him to j)n.yinent out of 
the proceeds when brought into the registry, may require that 
any person who claims an interest shall prove it, iKjibrc the 
bondholder is willed upon to defend his own claim, 

A sale obtained on proceedings founded uj)on a fraudulent 
bottomry bond is invalid and will be sot aside (//). 

The court also had jurisdiction over mortgages of ships, and 
made orders for sale unless it was under the circumstam;es in- 
equitable to do so (a). 

A ship under arrest for neccssjiries may be ordered to bo 
removed from a building-yard and to be appraised and sold, 
without prejudice to claims or liens upon the i)rocoed8 of sale, 
for rent or other charges, if it be shown by affidavit that the 
amount of the claim in the suit exceeds the present value of 
the ship, and that she is deteriorating ( p). 

Upon the sale of a ship by order of the Court of Admiralty, 
for the satisfaction of bottomry or othcir claims, the title is 
complete without any delivery of the register. And no order 
will be made for its delivery against the official agent of a 
foreign country, who alleges that he detains it under the law 
of his own country. But the court will order the delivery 
of the register in the case of a British vessel, because its 
pi’oductioii at the custom-house may be necessary (y). 

Of For eclomre under tlw lArjuidnlion Act, 1H68. 

868. By the Li(piidation Act, 18(j8 (?;), it is provided, for 
facilitating the claims of secured creditors, that in any case 
of bankruptcy, arrangcjment or winding-uj) within the act, any 
person being or claiming to be a creditor on the estate in 
liquidation, and holding or claiming a security, charge or lien 
on the assets of the estate, may, without suit, give notice in 
writing to the liquidators and the d<jbtor, stilting his debt or 
demand, and the security, charge or lien which he holds or 

(m) India, 9 Jar., N. S. 417. L. R„ 2 P. C. 19. 

(n) Justyn, (5 L. T., N. S. 553. (y;) Nordstjemen, Swab. 2G0. 

(o) Admiralty Court Act, ISSl, c. (fj) Tremont, 1 W. Rob. 1S3. 

10, s. 11; 3CC Cartwright v. Philpott, (r) 31 & 32 Viet. c. 68. s. 12. 
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claims, and requiring payment of his debt or demand within 
a time therein specified, not being less than six months from 
the delivery of the notice. 

Unless the liquidators within the time specified, either com- 
ply with the notice or give to the creditor a counter-notice, to 
the effect that they dispute his right to the security, charge or 
lien held or claimed by him, then from and after the expiration 
of the time specified, the creditor shall be entitled and bound 
to retain and accept in full and final satisfaction of the debt 
or demand wStated in his notice, that portion of the assets on 
which he holds or claims the security, charge or lien ; and 
all right and title of the liquidators and debtor therein shall 
thenceforth be foreclosed. 

The liquidators and debtor shall, at the cost of the estate, 
execute and do all things necessary or proper for vesting in 
the creditor such portion of the assets as aforesaid, free from 
all right of redemption by such liquidators or debtor. 

Of Sale by the Court of Bankruptcy, 

869 . The Bankruptcy Rules of 1870 provide (a‘), that upon 
application by motion by any person claiming to be a mort- 
gagee of, or to have security over, any part of the bankrupt’s 
estate or effects, real or personal, and whether such mortgage 
or security shall be by atiy deed or otherwise, and whether the 
same shall be of a legal or equitable nature, the court will 
inquire whether such person is a mortgagee, or entitled to such 
security, and for whaf consideration, and under what circum- 
stances; and if it shall be found that he is such mortgagee, 
or is entitled to such security, and no suflRcicnt objection shall 
appear to his title to the sum claimed by him under such mort- 
gage or seciurity, the court will proceed to take an account of 
the principal, interest and costs due upon such mortgage or 
security, and of the rents, and profits, dividends^ interest or 
other proceeds received by such person, or by any other person, 
by his order or for his use, in case he shall have been in posses- 
sion of the property over which the mortgage or security shall “ 


(0 Rules 78, 60. 
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extend, or any part thereof; and the court will then direct 
notice to be given in such public papers as it shall think lit, 
when, and where, and by whom, and in what way, the said 
premises or property or the interest tlierein so mortgaged, or 
over which the security shall so extend, are to be sold, ami that 
such sale be made accordingly; and that the trustee (unless it 
be otherwise ordereid) shall have the conduct of such sale; but 
it shall not be imj)crative on any such mortgagee to make such 
application. All proper parties arc to join in the con\'eyance 
to the purchaser (where nccessaiy), as the court shall direct (/). 

The monies arising from the sale are to be appli(^d, in tljc 
first place, in })ayment of the costs, charges and exp(*nscs of tlic 
trustee, of and occasioned by the application to the court, and 
of and attending such sale, and then in ])ayment and satisfac- 
tion of what shall be found due to the mortgagee or person so 
having security, for principal, interest and costs; and the 
suqdus if any will be paid to the trusk^e. lint in case the 
monies to arise from the sale shall be insufficient to pay and 
satisfy what shall be found due to the mortgagee, or person 
having security, then he shall be entitled to prove as a creditor 
for such doficuency, and receive dividends thereon rateal)ly 
with the other creditors, but not so as to disturb any dividend 
or dividends alrctady made (//). 

For the better making such imjuiry and taking such account, 
and making a title to the purchaser, all partic^s may be 
examined by the court upon interrogatories or otherwise as it 
shall think fit, and shall produce before the court u])on oath all 
deeds, papers and writings in their resp(ictive custod} or power, 
relating to the estate or effijcts of the bankrupt, as the court 
shall direct (x), 

860. The vendor of r(!al estate who has not conveyed (y), 
and the vendor of personalty, who retains the indicia of the 
property {z)y have the same right as a mortgagee to an order 

(<) Rule 79. Lord Sciiforth, Exp., 1 Rose, 306. 

(n) Rule 80. ( 2 ) Sheppard, Exp., 2 M. 1). & De 

(a?) Rule 81. G. 431; Twiniug, Exp., 1 id. 691. 

(y) Gyde, Exp., 1 Gl. & J. 328; 



526 


WHEN INCUMBRANCER ENTITLED 


for sale, and to prove for the deficiency, and without their con- 
sent there will be no sale of the estate on the application of a 
mortgagee of the bankrupt purchaser; nor even of the bank- 
rupt’s interest in the estate, until the vendor has been served 
with the petition («). 

861. There will be no order for sale if. the security be 
open to suspicion of any taint; as (formerly) of usury (i); 
or if it be for money which cannot properly be secured by 
mortgage (c) ; or if the lender liaving notice of a trust, lent the 
money to the trustee for his own purposes (d ) ; or where the 
bankruptcy followed so close upon the deposit as to raise a 
jiresumption of fraudulent preference, unless it be rebutted by 
evidence (^). And in such cases, the court always recpiires 
satisfactory proof that the sccimity was not made in contempla- 
tion of bankruptcy. But the aj)plication may be ordered to 
stand over pending an impiiry into the existence and circum- 
stances attending the creation of the debt and deposit ; and to 
enable tlie assignees to apply for a delivery of the deeds. 

An order for sale was also refused on account of the stale- 
ncss of the demand, whore twelve years had elapsed between 
the deposit and the application, the bankrupt being dead and 
there being no written evidence of the debt (/). 


862. It is not a valid objection to the order for sale, that 
the period had not expired before which, under the terms of 
the mortgage, the debt could not be called in ; because such 
a provision has referfence to the mortgagee’s remedies at the 
date of the security, when he had the responsibility of the 
bankrupt as well as of the estate to rely upon : and he cannot 
be deprived both of interest and of his right to sell (p). Nor 
is the right to a sale affected, in the case of leaseholds, by a 


(a) Wri{;jlit, Exp., 3 M. & A. 40. 

(h) Nunn, Exp., 1 Dea. 303. 

(<?) Wake, Exp., 2 Dea. 352; 3 M. 
& A. 329. 

(<?) Turner, Exp., 9 Mod. 418. 

(<?) Wake, Exp., 2 Dea. 352; Ains- 
worth, Exp., id. 563; 3 M. & A. 451; 
Dewdney, Exp., 4 D. & C. 181 ; 2 M. 


& A. 72; Morgan, Exp., 1 M. D. & 
De G. 11(5; Clouten, Exp., 3 id. 187; 
but sec Ileathcoate, Exp., 2 M. D. & 
De G. 711. 

(/) Jones, Exp.; Oliver, Re, 3 M. ^ 
& A. 327. 

(^) Bignold, Exp.; Theobald, Re, 3 
M. & A. 477. 
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lessee’s covenant not to assign without the license of the 
lessor ( 378 ) ; though it would be so if the lease were deter- 
minable on the committal of an act of bankruptcy (A). On 
an application for a sale of leaseholds the mortgagee will not 
be ordered to indemnify the assignees against any breach of 
the covenants: tlicy having had the option of riyecting the 
lease (0- 

The mortgagee may waive his special power of sale, and 
apply to the court for an order for SiJeln his general character 
of mortgagee (A). 


863 . If a mortgagee who has made a submortgage become 
bankrupt, the submortgagec may obtain a sale of the bank- 
rupt’s interest in the original secirrity (/) ; but not without a 
previous inquiry as to the amount due if the original security 
was for an uncertain sum; though leave will be given to 
enter a claim for the full amomit due to the submortgagee 
pending the inquiry. If after the submortgage the original 
mortgagee have bought the equity of redemption, and tlie 
assignees reject it, the submortgagee may include it in his 
sale, and the assignees will be boimd to convey to the pur- 
chaser (wi). 


864 . A deposit of deeds is not necessary to enable the equi- 
table mortgagee to obtain an order for sale (w), nor is a memo- 
randum of deposit ; though the absence of the latter affects his 
right to costs ( 1619 ). But if the mortgagee have no memo- 
randum, he must produce clear evidence in sup})ort of his debt, 
and his mere allegation will not be admitted against Hut affidavit 
of the bankrupt. Therefore, where the banknijit denied by his 
affidavit that the security was for past, as well as for present and 
future advances, the order for sale w as prefaced by a declaration 
tliat the deposit was for present and future advances only, and 


(A) Sherman, Exp., Buck, 462 ; 
Drake, Exp., 1 M. D. & Do G. 5311; 
Baglehole, Exp., 1 Hose, 482. 

(i) Fletcher, Exp., 1 D. & C. 318; 
see Bkcy. Act, 1869, s. 23. 

(t) Hodgson, Exp., 1 Gl. & J- ^2; 


Bacon, Exp., 2 D. & C. 181; Barnes, 
Exp., 3 Dea. 223; 3 M. & A. 497. 

(Z) Mackay, Exp., 1 M. D. & De G. 
660; Fowell, Exp., De G. 406. 

(w) Tuffnell, Exp., 1 M. & A. 620; 
4 D. & C. 29. 

(») Jones, Exp., 4 D. & C. 750. 
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tlie order reserved the proceeds after payment of such advances, 
and gave liberty to apply for the purpose of proving the iriort- 
gagee’s allegation (o). If the deposit was made by the solicitor 
of the bankrupt, it must be sho^vn that he had authority to make 
it (p). 

Nor is the right to a sale affected either by an imi)erfec- 
tion in the memorandum, or in the deposit, provided the 
intention to complete the security be shown. Freeholds and 
leaseholds have alike been ordered to be sold, where the deposit 
of the deeds relating to both was complete but the memorandum 
related to one only (y), and where both were specified in the 
memorandum, but the deeds relating to one only were de- 
posited (r) (40). Nor is it affected by an aiTangement made 
sulisequent to the security, between the mortgagor and a third 
person, under which the latter acquires an interest in the moit- 
gaged property (s). And if* an equitable mortgagee take a legal 
mortgage with notice of the bankruptcy, his right to a sale under 
the equitable mortgage is only suspended, and revives when the 
legal security is declared to be inoperative {t). 

866 . But there can be no sale where the security is inopera- 
tive for want of conqdiance with some legal fonnality — as inrol- 
ment (m); nor where there can be no proof by the mortgagor 
for tlie deficiency, — as if the bankrupt be only a purchaser of the 
equity of redemption, whose covenant for payment does not make 
him personally liable for the debt to the mortgagee (jt)( 1123); 
nor where tlie title to the mortgaged property is hampered, — 
as where it consisted of a share of partnership property subject 
to a right of preemption, and required the taking of partnership 
accounts to ascertain its value (^); norAvhere it cannot be sepa- 
rately sold without injury, — as in the case of fixtures in a house 


(o) Martin, Exp., 2 M. & A. 243; 
4 D. & C. 467. 

(p) Coleman, Exp., 4 Deac. 242. 

(q) Robinson, Exp., 1 D. & C. 1 19. 

(r) Leathes, Exp., 3 D. & C. 112. 

(«) Booth, Exp., 2 D. & C. 69. 

(t) Harvey, Exp., 3 Deac. 547; M. 
& Ch. 261. 


(n) Miller, Exp., 3 l)c G. & S. o.^S; 
18 L. J. (N. S.), Bank. 9. 

(a?) Keightley, Exp.; Stockdale, Re, 
3 J)e G. & S. 583. 

(y) Broadbent, Exp., 1 M. & A. 
635; 4 D. & C. 3 ; Attwood, Exp., 2 
M. & A. 24. 
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which was not subject to the security (z) ; nor where the jto- 
perty was subject to other incumbrances belonging to persons 
not before the court, and the priorities and \alidity of which 
were disputed by the petitioner,— sales in such cases being dis- 
advantageous to the bankrupt’s estate. But in* complicated 
cases the mortgagee may enter a claim for the whole amount 
of his debt, until the qitlestioii of right is detcrmiiied («). And 
if part only of the property be the subject of litigated rights, 
the court will order sale of the other part, without i)rejudiec to 
the right of the applicant against tlic part in resjx'ct oi* Avhich 
the order is refused (6). Sale may also be ordered of the sepa- 
rate estate of one partner mortgaged for a partnership debt, 
where he alone becomes bankinipt, though there will be no proof 
against his estate (c). 


806 . Where the equitable mortgagee applying for a sale, is 
also the petitioning creditor, and the assignee, the order for sale 
will not be made ex parte, but wnll be served on the bankrupt 
and on one of the creditors, with notice that the service is by 
order of the court (r/). And wdicre the a])])licant >vas the as- 
signee of another estate, the creditors of wliich were interested 
in the seciuity, no order for sale w^as made until the apjioint- 
ment of persons in the nature of assignees to protect such 
interest (e). 


867 . The mortgagee who applies for a sale must bring before 
the court all persons with whom deeds relating to the jjroperty 
have been deposited by the bankrupt (/).* 


868 . If the property be bought in by the assignees, the mort- 
gagee by applying for a second sale waives all claim against the 
assignees for any difference in the amount of biddings between 


tlie first and second sales (ff). 

(r) Syke^ Exp., 13 Jur. 480. 

(«) Bignold, Exp., Erancis, Re, 1 
Dea. 515; 3 M. & A. TOG. 

• (&) Wacc, Exp., 2 M. D. & Dc G. 
730. 

({?) Lloyd, Exp., 3 M. & A. COl; 
3 Dea. 305. 


, Exp., Parker, Re, Mont. 

& Bli. 301. 

(e) Haines, Exp., 4 Dea, 20; M. & 
Ch. 32. 

(/) Bart, Exp., 1 M. D. & De G. 
101 . 

(^) Baldock, Exp., 2 D. & C, 60, 

3! M 


M. VOL. I. 
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Chapter V. Part 7. — Of the Creditor’s Right to prove 
IN Bankruptcy, Administration and Winding up. 

869 * A creditor holding a specific security on the property 
of the bankrupt or on any part thereof may, on giving up his 
security, prove for his whole debt. He shall also be entitled 
to receive a dividend in respect of the balance due to him after 
realizing or giving credit for the value of his security in manner 
and at the time prescribed. A creditor holding such security, 
and not complying with the foregoing conditions, shall be 
excluded from all share in any dividend (A). 

870 . The act excepts from the provision, that no creditor 
shall have any remedy against the property or person of the 
bankrupt in respect of any debt provcable in the bankruptcy, 
except as directed by the act ; the power of any creditor holding 
a security upon the property of tlic bankrupt, to realize or 
otherwise deal with such security in the same manner as, but for 
the above provision, he would have been entitled to realize or 
deal with the same (i). A creditor "holding security” is the 
same as a secured creditor, afterwards defined (A) as a creditor 
holding any mortgage, charge or lien on the banknipt’s estate 
or any part thereof as security for a debt due to him (/). And 
the jirovision enables a mortgagee who docs not choose to come 
in under tlie bankruptcy to use his ordinary remedies for en- 
forcing his security (7w). 

The correspondiitg provision of the Act of 1849 was held 
to be applicable to those cases only in which a creditor had 
obtained security for a registered and admitted debt, and not to 
such a case as the pa}Tnent into court of a sum of money to 
abide the event of a suit concerning a disputed claim ; as no 
debt then arises until judgment, the creditor was entitled to 
receive the fund ( 72 ). 

(//,) Bankruptcy Act, 18G9, c. 71, Q. B. 286. 

B. 40. (w) White i\ Simmons, L. R., 6 Ch. 

(i) Id. s. 12. 5 o 5 . 

(k) Id. s. 16 (6). (n) Murray v. Arnold, 9 Jur., N. S. 

(7) Emanuel r, Bridger, L. R., 9 461; see s. 184 of 12 & 13 Viet. c. 106, 
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871. A garnishee order, whether it has been made absolute 
or whether an order nisi only has been obtained and scr\'ed 
before the banlcruptcy of the judgment debtor, or before he has 
presented a petition for liquidation, is a charge which makes 
the holder of it a secured creditor within sect. 16 (5) of the act, 
and a creditor holding security under sect. 12 (o), 

872. In the administotion of the estates of deceased persons 
by the Court of Chancery, and in the winding up of companies 
under the Companies Acts, a rule difibring from that above 
mentioned was adopted. The mortgagee’s contract for a right 
both against the mortgagor’s general estate and the security, 
w^as held to be paramount ; and he was allowed to prove for his 
whole debt, and also to make what he could of his security, not 
receiving more than 20^. in the pound, and the debt of the 
secured creditor was taken as it stood when the claim was sent 
in, although the security might have been partly realized before 
adjudication (p). But in the administration by the court of 
the assets of any person who may die after the 1st November, 
1875, and whose estate may prove to be insuflScient for the 
payment in full of his debts and liabilities, and in the windingup 
of any company under the Companies Acts, 1862 and 1867, the 
assets of wdiich may prove to be insuflicient for the payment of its 
debts and liabilities and the costs of winding up, the same rules 
shall prevail and be observed as to the respective rights of 
secured and unsecured creditors, and as to debts and liabilities 
proveable, and as to the valuation of annuijiies and future and 
contingent liabilities respectively, as may be in Ibrce lor the 
time being under the law of bankruptcy with respect to the 
estates of persons adjudged bankrupt (//). This provision does 

(o) Emanncl v. Bridgcr, D. R., 9 Kellock’s case, L. R., 3 Ch. 769; and 
Q. B. 286; Lowe v, Blakemore, L. R., hbc Barned^s Banking Co., Re, For- 
10 Q. B. 485, dissenting from Green- wood's claim, L. R., 5 Ch. 18; Coup- 
way, Exp,, L. R., 16 Eq. 610; Stevens land's claim, 8 Eq. 472; 6 Ch. 167; 
V. Phelips, L. R., 10 Ch. 417, per Mel- Leech's claim, 6 Ch.388;Bannert>. Jobn- 
lish, L. J. As to the construction of ston, 6 E. & I., App. 157 ; Oxford, &c. 
the word “lion" under the Act of 1849, Hall Co., Re, 8 Eq. 691 ; 5 Ch. 433 ; 
see Holmes ??. Tutton, 5 El. & Bl. 65; Joint Stock Discount Co., Ro, 6 Ch. 86; 
Tilbury v. Brown, 6 Jur., N. S. 1151; Humber Ironworks Co., Re, id. 88. 

30 L. J., Q. B. 46. (^) Supreme Court of Judicature 

(p) Mason v. Bogg, 2 M. & C. 443; Act, 1875, c. 77, s. 10. 

31 M 2 
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not extend to the winding up of a company which w^as com* 
menced before the act came into operation (r), 

873 . As to the right of proof and retainer, the rule which 
requires the creditor to elect is considered (s) to be a technical 
rule of bankruptcy, and will not be extended beyond its* strict 
limits. The })rinciple upon which it is founded is, that all 
creditors should participate equally, and that one ought not 
to retain part of the estate, and at the same time to prove in 
competition with the others. But it is obvious that this can 
only be applied when the security is on the estate of the bank- 
rupt himself, and that where it is on the estate of another 
person, who is only a surety for the debt, no injury is done 
to the other creditors by allowing the mortgagee to retain his 
security (j). In such cases the proper course, having regard 
to the equity of the surct)", is for the creditor to prove first for 
his whol(^ debt against the estate of the bankrupt debtor, and 
then to come upon the security for the deficiency ; for it seems 
that if the pledge be first sold, and the surety have paid notliing 
before the bankruptcy, he cannot prove in respect of his loss 
even on filing a bill (w) ( 1698 ). 

874 . This exception to the rule as to election is so well 
established, that it has been said (x) to bo almost a maxim 
in bankruj)tcy, that a security is never to go in reduction of 
proof, unless it belongs to the estate against which the] proof 
is tendered. Of tli/j numerous cases in which it is applicable, 
a simple one is that in which the wife’s estate is mortgaged 
to secure the debt of* the husband ; or where one j^artiier 
mortgages his separate estate to secure a debt due from the 
other ( ?/). 

And where several persons are jointly indebted to a creditor, 
who holds a security on the separate property of one of the 

{_r) Joseph Suchc & Co., Uo, L, R., Brett, Exp., L. R., 6 Ch. 888. 

1 Ch. I). 48. (w) Kitticr v, Raynes, 1 Cox, 105. 

(«) Per Turner, L. J., in Thornton, (a?) Per Sir G. Rose, Adams, Exp^. 
Exp., 8 J)c G. & J. 454. 8 M. & A. 157; Parr, Exp., 1 Rose, 7(». 

(t) Goodman, Exp., 3 Mad. 373; (y) Hedderley,Exp.,2M. D.&PcG. 

Ilcdderley, Exp., 2 M. D. & Do G. 487; 487; Rodgers, Exp., 1 D. & C. 38. 
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debtors, tbougli he wbo has given the secui’ity be jointly liable 
witli liis co-debtors, yet the separate estate is only surety for 
the joint estate, and the mortgagee may therefore prove against 
the latter and also retain his security (z). 

876 . The exception has also been extended to the case of a 
joint security, on joint estate, to secure a joint debt, and a joint 
and several covenant for payment, so as to enable tlic mort- 
gagee on the bankruptcy of the firm to prove agamst the scjiaratc 
estate of each partner, without giving up the joint secimty, 
because the subject of tlie security ww not part of the estate 
against which the proof was made (a). 

And again, where fiitlier and son executed a joint and several 
bond to a creditor, and the father mortgaged as fiuther security 
his real estate, which on his death desticnded to the son, who 
became bankrupt ; it was considered that, ajjart from any other 
(question, the descent of the mortgaged estate would have 
brought the case within the general nilo ; and that though the 
pledge was not made by the banknipt, and the projterty was 
not his when it was pledged, the mortgage could not have 
been retaiticd. 

But as the other debts of the father, exclusive of the mort- 
gage debt, would have exhausted the estate, so that no bene- 
ficial interest passed to the son, the mortgage Avas alhnved to 
be retained (i). The assumption as to the effect of the descent 
of' the estate ap])cars, hoAvever, to be in conflict Avith a decision 
in a case in Avhich a joint creditor having taken an equitable 
mortgage from one of his tA\'o debtore as security for the joint 
debt, and the mortgagor having devised the estate to the other 
debtor, who became bankiuiAt, it aa ss held that the creditor 
might botli prove and retain ; because, though the mortgaged 
property was vested in the bankrupt, he obtained it by the 

(z) Peacock, Exp., 2 Cl. & J. 27; of Victoria) ; 8CC Davenport, Exp., I 
Adams, Exp., 3 M. & A. 1 07. M. D. & De G. 31 3; English and Ame- 

(o) Shepherd, Exp., 2 M. D. & Dc O. rican Bank, Exp., L. R., i Ch. 49. 

204; id. 101; S. C, nom. Plummer, In (A) Turney, Exp., 3 M. D. & Do G. 
’re, 1 Ph. 66; Rolfe *. Plowcr, L. K., 1 576. 

P. C. 27; 3 Mo. P. C., N. 8. 865 (Colony 
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act of another person, and subject to the prior claims of the 
petitioner (c). 

876. Another principle leads to the same result, where the 
proof and security relate to a debt contracted without tlie autho- 
rity of him who is entitled to recover it ; as where a partner in 
a bank drew out part of a balance standing to the account of 
the trustees of a will without their authority, and invested it on 
an unauthorized security. On the bankruptcy of the bankers it 
was held that the ccstuis que trust might prove for the whole 
balance without giving up the security; both because the 
security was not part of the bankrupt’s estate, and because the 
persons interested in the trust estate had a right to pursue and 
make the most of it without relinquishing the liability of the 
original debtors (rf). 

877. It must however be noted, that though the creditor 
have a security for a joint debt upon the separate estate of one 
of the joint debtors, yet if there be no creation of a separate 
debt, he can only prove against the joint estate (e ) ; and if 
the debt be joint and several, the creditor must elect between 
the joint and separate estates; and electing to prove against 
the joint estate, he has no preference over other joint creditors 
against the surplus of the separate estate over the sepajratc 
debts (/). 

The exception from the rule against retainer, and full proof, 
does not apply where it is only in appearance that the security 
belongs to a separate estate; and therefore was not admitted 
where the joint debt was secured by shares in a company, 
which, though joint property, were standing in the separate 
names of the joint debtors, in compliance with a rule of the 
company that no shares should be held jointly (y) : nor where 

(c) Bowden, Exp., 1 D. & C. 135. 3 Bea. 305; Biddulph, Exp., supra. 

(d) Biddulph, Exp., 3 l)c G. & S. (/) Bevan, Exp., 10 Ves. 106. 

687. Connell, Exp., 3 Dea. 201; 3 M.. 

(a) Leicestershire Banking Co., Exp., & A. 681. 

I)e G. 202; Lloyd, Exp j 3 M. & A. 601 ; 
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real estate bought with joint funds is used jointly, and mort- 
gaged to secure a joint debt, can it be contended that because 
the conveyance was made to the partners as tenants in com- 
mon, there was for the puq)ose of this exception to the genci-al 
rule, a security upon the separate estate of each tenant in 
common (A). 

878. The general rule also prevents the creditor from re- 
taining his security, and at the same time proving on a note, 
part of the consideration for which was interest on a debt 
covered by the security (e). 

879. The proving of the debt without disclosing the security, 
is an election to abandon it, and not a ground for expunging 
the proof (/d); and if the mortgagee have elected to give 
up the secimty, and to prove, he cannot— after the sale of the 
estate by the assignees, or after doing acts by Avhich he may 
have influenced the other creditors, sucli as receiving dividends, 
signing tlie bankrupt’s certificate, or the like — retract his proof, 
and obtain the benefit of the security, even if the proof >vcro 
made by mistake, and he offer to return any dividend which 
he may have received (/); and tlie mortgagee has been refused 
permission to abandon his order for sale, with liberty to prove 
for tlie deficiency, and to prove for the whole debt, though 
the order had not been acted on, and he had obtained it in 
Ignorance of his right (m). 

But if part of the debt have Ixjen realized ]>y sale under 
a decree, and the 3*emainder of the estate be unsaleable, the 
mortgagee may prove on his bond for the deficiency, upon 
giving up the remaining benefit of tlie decree (//). So it 
seems he may come in and prove if the security fail before 

(h) Free, Exp., 2 G. & T 250. De G. 513; and sec Rcynal, Exp., 3 id. 

(0 Clark, Exp., 1 De G., M. & G. 037; though it was intimated by the 
622. Court of Exchequer, that if proof were 

ik) Eolfe, Exp., 3 M. & A. OOC; 3 made in ignorance of the existence of 
Dca. 422. the security, the Court of Bankruptcy 

• (0 Downes, Exp., 18 Vcs. 290; would probably give relief. (Grugcon 

lomon, Exp., 1 Gl. & J. 26; Egging- Gerrard, 4 Y. & C. 119.) 
ton, Exp., Mont. 72. 00 Wyly, Exp., Vcm. & Scriv. 618; 

{m) Davenport, Exp., 1 M. D. 8s Greaves, Exp., Dc G. 119, 
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tlic estate is distributed («). And a creditor who has a mort- 
gage for a principal sum, and a further charge secured by the 
same and other securities, may retain the mortgage for the 
original debt, and prove for the other debts, upon giving up all 
the other securities (/;). 

880. Where the creditor holds for his debt, bills or se- 
curities deposited with the debtor by a third person, and of 
greater value than the amount of the debt due from the bank- 
rupt to himself, the creditor may prove and receive dividends 
on the full value of those securities, till he has received his 
own debt in full {q). 

881. If before tlie bankruptcy the bankrupt deposit a 
bill for valuable consideration but without indorsement, the 
assignees may be ordered to indorse it; but in a special form, 
so that they may not be made personally liable (?•). 

882. Where a surety apj)lies for the sale of property mort- 
gaged to him, as an indemnity against the debt which he has 
guaranteed, the proceeds of the sale will not be applied either 
in payment of the creditor, or for the indemnity of the surety, 
until so much of the creditor’s proof as is equal to the amount 
of the proceeds has been expunged {$), 

883. An annuity creditor who has a policy of insurance 
cannot prove until the policy bo sold {t). 

AVhen the security for an annuity is sold, after payment of 
expenses, the ari’cars due at the date of the bankruptcy arc 
paid (the subsequent arrears not being proveablc), then the 
value of the annuity as ascertained in the bankruptcy, and the 
deficiency will be the subject of proof (?/). 

{o) Peake, Exp., L. B., 2 Ch. 452, Rhodes, Kxp., 2 M. & A. 217. 
per Turner, L. J. {s) Sherrington, Exp., 1 M. D. & 

(jp) Allison, Re, Eonhl. 26. Do G. 196. 

(s') Crosslcy, Exp., 3 Bro. C. C. 237} (t) Tierney, Exp., Mont. 78. 

Bloxham, Exp., 6 Ves. 449. 00 Slack, Exp., 1 G. & J. 346; Key, 

{r) Mowbray, Kxp., IJ. & W. 418; Exp*, 1 Mad. 426. 
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884 . A secured creditor for the purpose of voting is deemed 
to bo a creditor only in respect of the balance (if any) due to 
him after deducting the value of his security, and the amount 
of such balance shall, until the security be realized, l)c deter- 
mined in the prescribed manner. But at oi* before the meeting 
he may give up the security to the trustee, and thcreu])on shall 
rank as a creditor in respect of tlic whole sum due to him {x). 

885 . The Court of Chancery has refused to make an oriltu' 
that the assignees of the banki’iipt may be declarcjd to have 
abandoned property equitably mortgaged, even on the consent 
of the assignees, Avithout evidence showing satislactorily tliat 
the proceedings Avill be for the benefit of the creditors (?/). 


(./•) liankrui»tcy Act, 1869, s. 10(4); 
Cell. RuIch, 1870, BS. 99, 100, 101, 272. 

(//) Wright, Exp., 1 1). & C. 579. 
'I'ljc npccial provisions of the Bankrupt 
Law CoiiBolidatioii Act, 1849, relating to 
proofs by the obligees of bottomry and 
respondentia bonds, by the assured 


under )X)licics of assurance, and by 
annuity creditors and their sureties, 
arc not in the Bankruptcy Act, 1869. 
The debts of such persons are ])rove- 
iible, and the values of them asccr> 
tained, according to the rules of the 
court, under s. 31 of the hitter net. 
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CHArTER VI. 

OF NOTICE AS IT AFFECTS THE VALIDITY 
AND PRIORITY OF SECURITIES. 


886 . Of the Kfioessity of Notice to conqileie the Mortgagee'^ $ Title to 
PcraonnUy. 

892 . Of Notice hy Persons dealing with incumhered Property. 

894 . Of the Natvre of Notice^ and the Conditions under which it arises. 

898 . To whom Notice should he given. 

904. Of Constructive Notice. 

907 . Ny Negligence and Fraud. 

910 . Between Principal and Agent. 

925 . Ny Ileeitals or Jtcfcrencc. 

946 . Py Tenancy. 

950 . In Dealings with Kjcecutors, Administratoi's and Trustees. 

955 . Dy Becords, Acts of Parliament and Court Rolls. 

957 . Registration, Lis Pendens, Judgments and Decrees, 

970. Of the Plea of Pimdiasc without Notice. 

886. The validity or the priority of a sccuidly oft en depends 
upon the giving or withholding, by the owner of it, of certain 
notices; or uj)oii bis receiving, directly or indirectly, notice 
of circumstances affecting the prior title of the incumbered 
property. 

887. An assignee, whether by Avay of mortgage or other- 
wise, of personal property, must, if^he can (23, 1048), com- 
plete his tide by possession. But if possession cannot be 
had, as in the case of a chattel, the legal right to which is 
not in the assignor, or which, from other circumstances, can- 
not be delivered, or, as in tlie case of a bond debt, or other 
chose in action, is incapable of delivery, the assignee must 
give notice to all who have a legal control over the dis- 
position of the property; by which means he places them 
under the obligation of treating it as liis, and protects future 
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lenders, wlio make due inquiry, against prior undisdoscd 
incumbrances (a). If he neglect to give notice, the assignor, 
having only parted with an equitable right, is still able to re- 
lease, receive or re-assign the debt or other property {b); and 
in case of his bankruptcy it will, unless it be a thing in action 
other tlian a debt due to him in the com-se of his trade or 
business, belong to his creditors as property within the order 
and disposition clause of the Baukraptcy Act (n). The deli- 
very of tlie evidence of the debt is not sufficient, because it will 
not prevent the assignor fi-om claiming the debt fi-oin the 
person liable ibr its payment (</). 

888 . There is no distinction in this matter between legal 
and equitable incumbrancers ; an e([uitable sub-moi’tgngce by 
deposit being as much bound to give notice as an original 
mortgagee by assignment (e). And if written notice have not 
been given, evidence of mere constructive notice, or of casual 
conversations, will not alone be sufficient. It must be shown 
that such an iutclligciit apprehension of the nature of tlic 
incumbrance has been acquired by the trustee, as would induce 
a reasonable man, or an ordinary man of business, to act upon 
the information and to regulate his conduct by it in the execu- 
tion of the trust (/). The assignee may, however, at any 
time complete his title by giving notice, subject to assignments 
of which earlier notice has been given. And the burtlien ol 

(rt) Dearie r. Hall, Jjovericlge r. 17 Kq. JliS; Green L. K., 

C(K»pcr, a Uuss. 1, aO; FovStcr v. Cocke- 2 C. I*. o2ri.# liut where, h; ,i deposit, 
roll, 0 Bligh, N. !S. :i32; Monro, Bxp., it is only intended to create a lieu, and 
Buck, nOO; Jones r. Jones, 8 Sim, 033; not nu ciiuituble ussignment, it was 
Williams v. Thorp, 2 id. 257; Meux r, held that the assignees of the depositor 
Boll, 1 Hare, 73; Colvill, Exp., Mont. could not maintain an action at Jaw to 
110; Tennyson, Exp., Mont. & BI. 07. recover jrossession, though no uolico 
Certificates of shares in a gas company have been given. (Gibson v. Ovcrbnry, 
are within the rule. (Vnll mce, Exp., 7 M. & W. 555 ; Broadbent, app., 
o M. & A. 224; Union Bank of Man- Vavlcy, resp., 12 C. B., N. S. 214.) 
Chester, Exp., L. B., 12 Eq. 351.) {d) Williams r. Thorp, 2 Sim. 257; 

(&) Stocks r. Dob.son, 5 De G. & S. Colville, Exp., id. 570, n. 

700; 4 Dc G., M. & G. 11. (p) Arkwright, Exp., 3 M., 1). & Do 

• (c) 32 & 33 Viet. c. 71, s. 15 (5). G. 129; Wood, Exp., id. 315. 

Sec Nutting, Exp., 2 M. D. & De G. (/) Lloyd n. Banks, L. K., 3 Ch. 
302; Union Bank of Manchester, Exp., 488; see AHetson v, Cbichcritcr, L. K., 
L. R., 12 Eq. 364; Ban'y, Exp,^ L. R., 10 C. P. 319. 
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showing the absence of notice is upon those who claim against 
the security (ff)> 

889 . The rule tliat notice must be given does not apply 
where the security consists of a bill of exchange, promissory 
note payable to order, or other negotiable instrument, whether 
indorsed or not by the debtor (A) ; nor (by analogy to legal 
interests in land) to assignments of equitable interests in land 
or chattels real (2) ; for as at law conveyances of different 
interests carved out of tlic freehold take effect according to 
2)riority in time, the later not operating till the earlier have 
ceased, so equity, following the law, treats conveyances of the 
equity of redemption as interests taken out of the fee are treated 
at law (A), and the mortgagee will not be postponed because he 
has not given notice. Notice is therefore unnecessary of assign- 
ments in equity of incomes payable out of real estate as part of 
the inheritance (Z), and of reversionary interests in real estate 
not directed to be sold (although the parties entitled have, as 
between themselves, treated their interests as })crsonalty) {m\ 
as also of assignments of leaseholds (w), and annuities charged 
thereon (a). It is the same if the mortgage be in the form of 
a trust for sale (p). 

800 . But where the mortgage affects an interest in the pro- 
ceeds of real estate devised upon trust for sale, or directed to be 
sold, or a portion to be raised out of real estate, and which can 
only be received as iponey, and is not a right to the land itself, 
notice must be given (<7). 

(ff) Stevens, Exp., 4 1). & C. 117 . (1) Rochard v. Fulton, 1 J, & L. 

(A) Price, Exp., 3 M., E. & Do G. 413; 7 Ir. Eq. R. 131. 

586. The incumbrancer may have an (m) Lee v. Howlett, 2 Kay & Jo. 
equity to have tlie security endorsed 631. 

by the debtor or his assignees. (Id. (n) Jones 7\ Jones, 8 Sirn. 633. 

and Greening, Exp., 13 Vcs. 206; (ff) Wiltshire v. Rabbits, 14 Sim. 76. 

Mowbray, Exp., 1 J. & W. 428.) (p) Wilmot v. Pike, 6 Hare, 14. 

(i) Wilmot t\ Pike, 6 Hare, 14 ; (d) Lee r. Howlett, 2 K. & Jo. 631 ; 

Jones V. Jones, 8 Sim. 633; Wiltshire Consolidated Investment Co. Rileyj 

Rabbits, 14 Sim. 76; Rooper liar- 1 Gif. 371; 6 Jur., N. S. 12^; Hughes, 

rison, 2 K. & J. 86. Re, 2 H. & M. 89; 10 Jur., N. S. 900. 

(A) Jones D. Jones, 8 Sirn. 633. The deposit of a" laud order of the New 
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Where a sociirity was given upon a share of j)ropcrtv thon 
unconvovted, though an ad ministration suit, of which the puisne 
incumbrancer had notice, was pending; it was liehl(r), that lie 
could not, after a sale under a docroo in the suit, ol^tain jiriority 
by means of a judge’s order charging the produce of tlu^ sale in 
court, even supposing that, as a judgment creditor, he was en- 
titled to the same rights as a purchaser by partie-ular contract 
for value ; which was doubted («). 

Where, however, the situation of the property was such, that, 
though not actually converted a.t the date of the security, It was 
considered as being converted, under certain trusts to which 
it was subject, and, aft(T actual conversion, a puisne incum- 
brancer gave notice to the trustees avIio held the purchast!- 
monies, he was ludd (^) to have gained priority over others 
earlier in time (w). 


891. It is not necessary in order to complete the title of an 
assignee of a mortgage, or of a sub-mortgagee, (?ithor of laud or 
personal estate, to give notice to tlic original mortgagor oi the 
assignment of the mortgage debt ; because the debt is incident 


Zealand Company has been held to re- 
(liiirc no notice to the company. (Bar- 
nett, Exp., Do G. 11)1.) But shares 
in a c.T.iinl company, possessing land 
for the purposes of trade, arc not con- 
sidered to he real estate. (Bichardson, 
Exp., Dea. 41)0.) 

('/•) Brcarcliff r. Dorrington, 4 Dc 
G. & S. 122; and sec Dimstcr r. Glcu- 
gall, :J Ir. Gh. 47. 

(s) But see Boyle, Exp., 17 Jnr. 081; 
3 I)e G., M. & g! 51 n. 

(/) Foster r. Blackstonc, 1 My. & K. 
207; 0 BHgh, N. S. 370. 

(?/) The rules concerning conversion 
require a clear indication an intention 
to change the nature of the property; 
a mere trust to sell in a certain event 
(in the case of conversion of realty) 
being insufficient. And if there he a 
• sale under a power or conditional trust 
for sale p a mortgage, and no more 
express indication of intention, as to 
the destination of the surplus monies. 


than a direction to pay them to the 
cxeeutoi's or administrators, or the 
heirs, executors or administrators of 
the mortgagor, they will ho held to 
belong to the heir, upon whom tho 
equity of r^demi>tioii has descended, 
if the sale he made after tlu! mort- 
gagor’s death; otherwise to the execu- 
tors or administrators of th< mortgago]'. 
(Bourne v. Bourne, 2 IJare, 35; Biggs 
r, Andrews, 5 Sim. 424 ; W’^right r. 
Bose, 2 Sim. & St. 323.) But. under 
an absolute tru.st for sale in a detul, the 
pr(Klnce will remain personalty, though 
not sold till after the death of tho 
grantor, if tho words of the deed he 
suflicient to change the nature of the 
projKirty. (Griffith r. Bieketts, 7 Ilarc, 
239; and .sec Shndforth v. Temple, 10 
Sim. 184; Cooper, Be, 17 Jnr. J0B7; 
Van i\ Barnett, 19 Vcs. 102; Grics- 
bach V, Fwemantlc, 17 Beav. 318; 
Leigh & Dal'/., on Conversion, Ch. 
5,0.) 
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to the property wliicli forms the security, and which cannot be 
taken from the assignee without payment (x). 

Of Notice by Persons dealing with Incumbered Projieriy. 

892 . It is also the duty of persons who deal with incumbered 
property, to give to those who are interested in the property, or 
in the money secured thereon, such notices as will enable them 
to secure themselves against loss, by ascertaining the nature of 
the incumbrances already effected, or by regulating their future 
dealings with the estate or the incumbrance. Such notices 
should be given by the mortgagor to persons with whom he is 
dealing for a further ad vance upon property already incumbered ; 
by the transferee of a mortgage to the mortgagor ; and by the 
mortgagee to those who have claims upon the estate prior to his 
own. For tliis reason the mortgagee of an estate for lives ought 
to give to the lessor notice of his security ; for if, without doing 
so, he should leave the mortgagor in possession as apparent 
owner, it will be considered as an agreement that the mortgagor 
shall continue to be tenant for the purpose of paying the fine 
upon renewal ; and the mortgagee will have no remedy (y) if 
the estate be forfeited by the neglect or refusal of the mortgagor 
under such circumstances to make the payment (2:). 

893 . For the prevention of fraud and litigation, courts of 
equity have, in various cases, made the priorities of incum- 
brancers dependent upon their performance of this duty ; and 
a statute {a) ( 11 84 ), to be more fully noticed hereafter, imposes 


(a?) Jones V. Gibbons, 0 Ves. 410; 
Mackay, Exp., 1 M., D. & De G. 650 ; 
see Taylor, Exp., Mont. 240; Barnett, 
Exp., De G. 194. But so long as the 
original mortgagor has no notice, his 
payments on account of this debt to 
his original mortgagee will discharge 
him. 

(y) Galbraith r. Cooper, 8 II. L. C. 
316. 

(c) The statute (4 Geo. 2, c. 28, s. 2), 
which bars lessees where judgment and 
execution have been suffered in eject- 


ment by the landlord for non-payment 
of rent, unless tlie rent and costs be 
paid, or a bill filed in equity within six 
months after execution, provides that 
the rights of a mortgagee of the lease 
who shall not be in possession, shall 
not be affected, so as he shall, within 
six calendar months after execution, 
pay all rent in arrear, and all costs and 
damages sustained by the lessor or 
reversioner, and perform all covenants 
on the part of the first lessee or lessees, 
(fl) 4 & 6 W. & M. c. 16. 
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upon judgment creditors and mortgagors, under penalty of 
losing the right of redemption, the obligation of giving notice 
to puisne moi*tgagecs, at the date ol* their securities, of the 
prior incumbrance. 

Of the Nature of Notice, and the Conditions under which 
it arises^ 

894, Notice is cither express or implied ; the one kind 
being a question of fact, the other arising from construction 
of law (6). 

Actual notice may be verbal as well as written (c), and may 
be effected as well by the delivery of a document which shows 
the nature and extent of the claim, as by one in the actual form 
of a notice {d). It is not necessary that it should have been 
given for the purpose of making a transaction valid. If it be 
actually given the object for which it was given is not mate- 
rial {e). 

But the notice must be distinct ; it is not enough to mention 
the fact in the course of a general conversation (/), and thcro 
must be clear evidence of it {g), for suspicious circumstances 
make no notice. It seems, also, that it ought to be given by a 
person interested in the property (Ji ) ; but probably a notice 
would be lield good, if given even by a self-constituted agent, 
provided it be in behalf of an interested person, and provided 
the particulars of the claim be clearly set forth, lliese condi- 
tions are no doubt essential, for flying reports,” says Lord 
Keeper Egerton (?), ^^are many times llibles and nol truth,” 
General reputation of a person’s insanity in the neighbourhood 

(Ij) Co. Lilt. 309 b. (jf) Wbitfleld v. Fansset, 1 Ves. 392; 

(o) Browne r. Savage, 4 Dr. 635; Ilino v. Dodd, 2 Atk. 175; M‘Quecn v. 
North Brit. Ins. Co. r. Hallott, 7 Jur., Farqahar, II Ves. 482; West v. Beid, 
N. S. 1263. 2 Hare, 249. 

{d) Baillic v. M'Kewan, 35 Beav. {h) Sugd. V. & P. 755, cd. 14. 

177 . (i) Gouldsborough, 147, pi. 67. Mr. 

(c) Smith r. Smith, 2 Cro. & Mee. Coventry (Pow. Mort. 561 a, C. ed. 6) 
231; and see 1 Hare, 88; Bickards r, cites Butcher v. Stapeley to the .same 
Gledstancs, 8 Jur., N. S. 455; N. effect; but it does not appear whether 
3 Gif. 298. the neighbour's ‘‘di.scourso” was held 

(/) 16 Bear. 123; Edwards r. Mar- to be notice or not. 
tin, L. B., 1 Eq. 121. 
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of liis residence is, therefore, no notice of such person’s insanity, 
if actual notice be denied (A). 

896. It is material to the effect of notice, where the object 
is to preserve priority, that it be given before the entire com- 
pletion of the transaction. It will be good if given before 
the execution of the deed, although the money be already 
paid, because the payment and execution are but parts of the 
same transaction (Z) ; otherwise it will be good before paj - 
ment, though security have been given for the consideration 
money (m) ; for, periiaps, after notice it will not l)e paid. If 
a cheque be delivered and countermanded, notice before with- 
drawal of the countermand will bind the purchaser (w). 

In the case of the bankruptcy of the assignor, the notice, 
if given before the petition for adjudication of bankruptcy, will 
be good ; though the act of bankniptcy of which the assignet^, 
when he gave the notice, was not aware, had been previously 
committed ((?).. 

• 

896. It is said that notice ought to be in the very trans- 
action which is in question. This w^as early laid dowTi of that 
kind of implied or constructive notice, which is founded uj)()n 
the relation between principal and agent (7?) (910); and it 
seems to be understood (y) to apply generally to the doctrine 
of notice, whether actual or constructive ; subject to the same 
exceptions which exist in the cases of principal and agent, so 
far as circumstances allow their application. The general rule 
has been considered by high authorities (r) to be exemplified 
by the fifth resolution of Lord Keeper Coventry, in the East 
Grinsted case ( 5 ), where a member of parliament, who had 
spoken in a debate on a bill to sell charity land, and which 

(Ji) Greenslade n Dare, 20 Beav. De G. 219; see Heslop, Exp., 1 Do G., 
284. M. & G. 477. 

(Z) Wigg V. Wigg, 1 Atk. 382. {p) Fitzgerald r. Fauconbridge, 

(m) IlardiDghain NichoUs, 3 Atk. Fitzg. 211. 

304. . iq) Sugd. V. & P. 765, 767, cd. 14; 

{n) Tiddcslcy v. Lodge, 3 Sm. & G. Powell, 686 a, K. 

643. (r) Sngd. V. & P. 1041, ed. 11 ; 765, 

{ 0 ) See Bankruptcy Act, 1869, s. 16 cd. 14; Powell, 686 a, ed. 6. 

(6); Styan, Re, 1 Ph. 105; 2 M., D. & («) Duke’s Char. Us. 639. 
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was thrown out, afterwards bought the land and was held to 
liave no notiee of the charitable use ; but it is submitted, that 
no more can be safely inferred from that case, than the diy 
point, that knowledge acquired in the discharge of parlia- 
mentary duties works no notice as to privates transactions. 

897 . Notice operates in a transaction under the direction 
of the court, just as in any other case (^) ; tor the court 
does not warrant the validity of titles, but only employs its 
officer to investigate them. 


7^0 tvhom Notice should be given. 

898 . In considering to whom notice should l)c given, the 
question will be (?^) whether, at the time of lending the money, 
every person of whom the incumbrancer ought to inquire (and 
unless he apply to all who have control over the fund, he will 
not exercise proper caution (a*) ) has suffieJont notice. If the 
circumstances be such, that inquiry would not liavc led to a 
knowledge of the prior incumbrance, the notice will not bo 
sufficient. Tlie possession of tlie legal interest in, or control 
over the property w^hich is the subject of the security, points out 
the person to whom the noticcj should he given. The debtor, 
therefore wlicre the subject of assignment is a debt; the 
trustee where it is duo from a bankrupt ; the official licjiiidator,, 
where it is due from a company in course, of winding up ; the 
insurers wdiero the subject is a. policy of insurance ; the exe- 
cutor where it is a legacy, and if it be* given in triisty then, 
after the executor has assented to it, the trustees, are the 
proper recipients of notice (y). And if there be more than 
one set of tnistces, notice to the trustee who holds the fimd 
will prevail (r). If one of the trustees be himself an executor, 
notice to the others before his assent will be inoperative («) 


(^) Tonlmin r. Stecre, 3 Mer. 210. 
(?)) Snith V. Smith, 2 Cro. & Mcc. 
2ai; Mcnx v. Boll, 1 Hare, 73; Tim- 
son V. Bainsbottom, 2 Keen, 35. 

(a?) Smith V. Smith, suin-a. 

(y) Gardner r. Lachlan, 4 Myl. & 
Or. 129; West r. Reid, 2 Hare, 249 ; 

M. YOL. I. 


Holt V. Dewell, 4 Hare, 446; M‘Turk, 
Exp., 2 Dca, 58; Breech-Loading Ar- 
moury Co., Re, L. R., 6 Eq. 284. 

(ff) Booth. Rc, 21 L. T. 239; Bridge 
r. Bcadon, L. R., 3 lilq. 664. 

(flr) Holt V. Dewell, aupra. 


K N 
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against a notice to him by a subsequent incumbrancer, though, 
where it is fully vested in all the tnistees, notice to one is 
sufiicicnt (5), as long as he remains a trustee. In like manner, 
notice by the assignee of the freight of a ship to the owner’s 
agent, who entered alone into the charter-party as agent, has 
been held sufficient, without notice to the charterers (c) ; the 
agent being the only person with whom the contract was made, 
and to whom the money was payable. And where the ship, 
which, together with the expected produce of the voyage, 
formed the subject of the assignment, was at sea, notice 
was held to have been proj^erly and sufficiently sent to the 
master (rf). A mortgagee is, however, not bound to send 
notice to the master of a . ship and cargo at sea (t^), notice to 
the consignees being all that can be reasonably expected, and 
sufficient to preserve his priority if done with due diligence ; 
though he might, perhaps, be overreached, if notice were given 
to the master while at sea by a later incumbrancer, 

899. In the absence of any person having control over a 
fund consisting of stock, and to whom notice would ordinarily 
be given, — as if the sole trustee be dead, anil there be no legal 
personal representative, — the incumbrancer should place a dis^ 
tringas upon the stock, and by so doing will gain priority over 
one who has neglected to take the same precaution (/). Or, 
if the fund be in the hands of a trustee who being himself a 
creditor upon it, cannot complete his title by personal notice, 
he should take care that it appears on the declaration of trust 
or other equivalent instrument (^). And it is in fact only by 
means of a distringas^ of notice on the deed, or of transfer 
of the fund into court, that the incumbrancer of an equitable 
interest can be safe, inasmuch as on an appointment of new 
trustees the notice may feil by non-communication (/t). 

900. Notice to the Paymaster-General, of a charging order 

(&) Meux V. Bell, 1 Ilar^, 78. (/) Btty v. Bridges, 2 Y. & G. C. 

(c) Gardner t. Lachlan, 4 Myl, & C. 486. 

Cr. 129. (^) Commissioners of Public Works 

(d) Langton v, Horton, 1 Hare, 649. v, Harby, 23 Boav. 608. 

(e) Fcltham y. Clark, 1 De G. & S. (70 Phipps t\ Lovegrove, L. R., 16 
207. See Kelsail, Exp., De G. 362. Eq. 80. 
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upon a fiind in coui*t, is useless f5)r the purposes of priority ; 
for though memornnda of such orders are entered in the office 
of the Paymaster-General, they are not considered to be any 
restraint upon the fond, and a doubt has been judicially ex- 
pressed, whether, under such circumstances, it is proper to 
enter them rather than any other chargo( /). 

901. It seems that notice will he properly given to trustees 
of a fond which they have paid into court, until tlic <*ourt by 
dealing with the fund has itself become the trust<^e (4) ; or 
so long as anything remains to be done in connection with 
the fund, wherein the concurrence of the trustee is necessary. 
Tims where jiart of an estate had been sold under a decree (/), 
and the produce paid into court, notice of an assignment of a 
share of the money was given fo the trustee for sale, and held 
sufficient without a stop order ; because the sale of the residue 
of the estate could not bo had without the trustee’s conciirrcnco. 
And payment into court under the Trustee Relief Act, does 
not divest the trustee of his office, so as to render a notice 
to him ineffectual (vi). Where the piiisn(5 incumbrance was 
effected upon a fund already in court, and both incumbrancers 
obtained stop orders on the same day, and so both failed to 
acquire any priority, a prior notice given by one of them to 
the trustee was held (n) to be effectual. 

Where it is determined in a suit, that a trustee is affected 
by notice of an incumbrance, but no persons are in esse who 
arc subjects of the trust, the proper course is not to make a 
declaration purporting to bind the issue, but merely to declare 
that tlic trustee had notice (o). 

90S. The holder of, or other person having any control 
over, the property concerning which the notice is gi\'en, is 
bound to accept the notice (p); and, if he disregard it and 
part with the fund, may be compelled to make it good to the 

(0 Warbnrton r. Hill, ICay, 470. (:n) Timaon v. Ramsbottom, 2 Keen, 

• (7i) Id. 35. 

(l) Matthews t\ Gabb, 15 Sim. ni. (o) Wise Wise, 2 Jo. & Lat. 403. 

(m) Thompson r. Tomkins, 2 Dr. (p) Williams r. Thorp, 2 Sim. 257; 

& Sra. 8, Hennessy, Rc, 2 Dra, 5 p War. 555, 

N N 8 
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person entitled. The notice also will bind him if properly 
served upon his agent, though the latter, in compliance with 
the direction of his principal, have not forwarded the notice 
to him (</). Neither will it make any difference in the case 
of a company or association, that they have no rules or* pro- 
visions applicable to the receipt of such notices (r), or that 
they do not require notices to be given of assignments (*•). 

The Merchant Shipping Act, 1854 (^), however declares, 
that no notice of any trust, express, implied, or constructive, 
shall be entered in the register books of such shipping, or 
be receivable by the registrar ; but this, as explained by the 
Amendment Act of 1862, does not exclude the existence of 
equitable interests in shij)s ( 72 ). A similar clause is con- 
tained in the Joint Stock Companies Act, 1862, s. 30 ( 34 ). 

903 . A feme covertc or an infant is just as much bound l)y 
notice as an adult (m). 

Of Constructive Notice, 

904 . Implied or constructive notice has been defined to be 
knowledge which the courts impute to a person upon a pre- 
sumption so strong that it caimot be allowed to be rebutted, 
that the knowledge must exist or have been communicated (ar), 
It extends to matters aftbeting the title to property, and to cir- 
cumstances which would entitle persons to equitable priorities, 
or change the character of rights which depend upon want of 
notice, but not to such as merely relate to the motives and 
objects of the parties^ or to the consideration upon which the 
matter in hand is founded (y). It is a presumption adopted for 
the prevention of fraud, and does not necessarily agree with, but 
is often contrary to, the probabilities of the particular case. It 
will not always be raised in opposition to direct proof that no 
notice really existed (z) ; though in such cases of fraud, as 

(j^) Ilennessy, Re, 2 Dr. fie War, 565. see Tracey Lawrence, 2 Drew. 403. 

(r) Williams r. Thorp, 2 Sim. 257. . (a?) Hewitt Loosemore, 9 Hare, 

(s) Patch, Exp., 7 Jur. 820. 449; Plumbo v. Fluitt, 2 Anst. 432. 

(Q 17 fic 18 Viet. c. 104, s. 48. (y) Per Lord Chelmsford in Eyre r.. 

(w) Per Lord St. Leonards, 1 Dru. Burmester, 10 H. L. C. 114. 

& War. 1G6. As to notice under a (s) See Earl of Portsmouth v. Lord 
power of sale binding an infant heir, Effingham, 1 Yes. 435. 
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wilful blindness to facts, and neglect to make inquiries, the 
court will act upon the presumption, notwithstanding such 
evidence. A person who is proved to have known tacts, from 
which a court or jury or an impartial person would properly 
draw a certain inference, wdll therefore not be allowed to escape 
from notice by saying that he did not draw the natiu'al infer- 
ence from the facts (a). 

906. Constructive notice (1.) may be imputed to a person 
who is guilty of actual fraud, or of negligence amounting to 
evidence of fraud (907), of which a man cannot l)e allowed to 
take advantage : (2.) Or it may arise from the relation in which 
he stands towards others who have notice of ceiiain facts or 
instruments; and this arises between the pinncipal and his 
agent (910), on a presumption (without which, any man might 
commit a fraud by means of his agent) that the latter coni- 
inunicates to his principal whatever knowledge he has in the 
matter that is necessary for the principal’s safety: (3.) It 
also arises from personal knowledge of particular ijjstruments 
or facts, wdiich, if followed up, w ould lead to the knowledge 
imputed (926); because it is a presumption of law that a 
purchaser has investigated the title to th(* ])ro]:)crt;y whicli lie 
purchas^es, and has examined whatever forms a link, directly or 
indirectly, in that title (i): (4.) Constructive notice also arises 
Irom the jiresumcd publicity of general acts of parliament^ and, 
in certain cases, of judicial proceedings (966). 

906. In cases of constructive notice the difficulty is usually 
less where there is actual fi:aud than wheife it is to be deter- 
mined, whether the presumption of knowledge arises by reason 
of negligence so gross, as to amount in the view of a court of 
equity to evidence of fraud, or wdicther it fails because the 

(a) Snowball, Exp., L. K., 7 Ch. chasers for valuable conaiilerationmijrht 
534 . claim to bo without notice under such 

(If) Jones r. Smith, 1 Hare, 4.”: 1 a settlement as might be made by the 
rh. 244; West v, Keid, 2 Hare, 241); apparent owner of the estate, without 
Hntler v. Earl Portarlington, 1 Dru. looking into the deeds. (Whitfield r. 
& War, 20, But it was held that pur- Eaussett, 1 Ve». 392.) 
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person sought to be charged has shown no more than want 
of juTidence or caution. Where a person has actual notice 
that the estate ■with which he is dealing is charged or otherwise 
afiected, it is his duty to inquire into the extept and nature 
of tlie charges which affect it, and he will not be justified in 
assuming that the reference is only to charges which arc 
already known to him (d). If he have no actual notice that 
the estate is affected, and there be no turning away from the 
knowledge of facts, which the res gestce would suggest to a 
prudent mind ; if mere want of caution, as distinguished from 
wilful blindness, is all that can be imputed ; there will be no 
constructive notice, but a purchaser (e) will be considered to 
be such hand fide and without notice (/). 


Of Constructive Notice hy Negligence and Fraud. 

907. Positive neglect to investigate the title ( g) of an 
estate, or to inquire after tlic deeds (A) which are the evidences 
of title, or the wilful disregard of matters affecting the estate;, 
the nature of which would be immediately disclosed by in- 
quiry, are dealings so obviously tending to fraud that although 
the omission to inquire does not proceed from fraudulent 
motives (e), the negligent person is held to bo attected with 
all the notice that the fullest inquiry would have brought 
out as to the title of the person who has possession of the 
deedfe, or who claims an adverse interest in the estate (1409). 
So a person, who either by his own gross negligence or by 
omitting to employ a*proper agent, fails to discover, or enables 
another to commit a fraud will, though morally guiltless, be 
as much affected as if he were the actual contriver (A). Thus, 


{d) Jones v. Williams, 24 Bcav. 47; 
5 Jur., N. S. 1006. 

(<?) It is perhaps hardly necessary to 
remark that the word “purchaser'' 
applies also to a mortgagee, who is a 
purchaser tanto. (IT. K. 767.) 
(/) Jones V. Smith, 1 Hare, 66. 

{g) Worthington v. Morgan, 16 Sim. 
647. 

(7/) Kennedy Green, 3 Hyl. & IC. 


699; Jones v. Smith, 1 Hare, 43; West 
r. Beid, 2 Haro, 249; Hewitt Lodsc- 
moi*o, 9 Hare, 449; Whitbread v. Jor- 
dan, 1 y. & C. 303. 

(i) Jones v. Williams, supra. 

(/^) Hiorns r. Holtom, 16 Bear. 259; 
16 Jur. 1077; Roddy v, Williams, 3., 
Jo. & I-iat. 1 ; see Hunter v. Walters, 
L. R., 11 Eq. 292; id. 7 Ch. 75. 
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where a first mortgagee was induced by his solicitor to txj^sign 
over without consideration an earlier mortgage, which had 
been executed but not acted on, he was not allowed to say 
afterwards that he did not know what he was doing. And 
where any peculiar circumstance, such as the unusual position 
of a signature, or manner of engrossing a deed, would put a 
disinterested professional man upon inquiry, a mortgagee (/) 
cannot set up the defence that he had no professional adviser, 
or that he employed one, out of tlie ordinary course, who had 
an interest in concealing the fraud. lJut it will be observed 
that a peculiarity in a deed, which is altogether unconnected 
with the real defect in the title, "will not lead to notice of that 
defect. Hence, though the absence of a receipt on a convey- 
ance may be notice of a lien for unpaid purchase-money, it has 
no weight, even when combined "with other circumstances, as 
notice that the grantor was of unsound mind, or that he exe- 
cuted the deed under undue influence (wi). In like manner, 
although neglect to inquire for the deeds gives notice of tlic 
holder’s tide, it docs not give notice of a fraudulent dealing 
with the estate committed by the person from whom inquiry 
should have been made (?i). 


908 , The onus lies on a person who claims priority over 
another, on the gi*ound that he took Avith notice of an earlier 
security, to prove that he had sucli notice ; and it is not suffi- 
cient for this purpose merely to show that the deeds yi^erc in 
the hands of the earlier incumbrancer, if, under the circum- 
stances of the title, he was the person entitled, iiTespectivc 
of his security, to the custody of them (o). 


909 . It has been said, that the argument of negligence 
against negligence, like that of estoppel against estoppel, sets 


the matter at large 

(l) Kennedy r. Green, 3 Myl. & K. 
712 ; Marjoribaiiks v, Hovendeu, Dru. 
11 - 

(m) Oreenslade t?. Dare, 20 Beav. 284. 
(«) Hipkins v. Amcry, 2 Gif. 292; 

6 Jur., N. S. 1047. 


(ff) Hardy, Exp., 2 1). & C. 393. 

(p) Per Sir J. Stuart, V.-C., 18 Jur, 
373; Co. but. 352 b.; aco Wrout 
Dawes, 25 Bcav. 380 ; 4 Juv., N. fe« 
397; Withington v, Tate, L. B., 4 Ch. 
288. . 



554 


CONSTBUCTIVJS NOTICE BETWEEN 


tlic agent wlio was concerned in tlie prior transactions may be 
considered to have forgotten them in the subsequent one, he 
himself, where he is the subsequent mortgagee, miglit claim 
exemption under the same doctrine. In considering this excep- 
tion as stated above, it will be observed that, though the trans- 
actions, in which the notice is acquired and takes c£tcct, arc 
distinct, it is treated as applying only where the principal, or 
person during 'whose continuous employment the knowledge is 
obtained, is the same. And though Lord Eldon appears to 
have stated (d ) (cxtrajudicially) the exception in wider terms, 
considering the question to be involved, whether one transaction 
might not follow so closely upon another, as to render it impos- 
sible to give a man credit for having forgotten it ; and saying 
he should be unwilling to hold that if an attorney had notice of 
a transaction in the morning, he should be considered to have 
forgotten it in the evening ; yet it has been since laid down (c) 
that this is not to be taken as implying, tliat in every case in 
which, from the short interval between the transactions, the 
agent must have had knowledge, the principal shall have notice; 
and that the exception -would not be applicable, without the 
additional circumstance that the solicitor was acting for the 
same parties. 

The employment of tlic agent must also have been of a 
responsible kind, and not merely ministerial ; as in obtaining 
the execution of the mortgage deed (/). 

012, Where the agent has been employed by both parties, 
one of them may be affected with notice of what the agent 
knew as agent for the other, before his retainer by the person 
ai|bcted (r/). Whatever the agent, dm*ing his retainer, knows 
as agent for either party, may possibly in some cases affect both, 
without reference to the time when the knowledge was first 
acquired. 

(d) Monntford t\ Scott, 3 Mad, 34; (^?) Euller v. Benett, 2 Hare, 394, 

T, & li, 274; and observe that the (/) Wyllie v. Pollen, 32 L, J. (Ch,) 

marginal note to the first of these 782. 

reports is liot home out by the judg- (ff) Puller v, Bcnett, supra; A'ail r. 
inent Ellis, 16 Bear. 360. 



i*KINCIPAL AND AGENT. 

913. The following npj)ear to be some of the practical rcnults 
of these decisions. 

1. A mortgagee will not generally be affected with notice 
of matters touching his seciiritj^ by ]*cason of knowledge 
acquired by his counsel, solicitor, or other ngent, in a dif- 
ferent transaction ; or of matters wdiicli it was not the duty 
of the agent to commmiicate, or material for the principal 
to know (A). 

2. Where an agent has been employed Ijoth by tlu‘. same 
mortgagor, and by several successive mortgagccjs, in effecting 
the mortgages, tlie later mortgagees have notice of the earlier 
mortgages. 

3. As to such of the securities, in which the agent was not 
employed by both parties, tlie later mortgagees sliall not, by 
employment of the same agent, be necessarily affected by notice 
thereof. 

4. Yet they may be so affected, if it be shown that at the 
time of making the later moi*tgagcs, the earlier ones were 
known to, and at the time were actually present to the mind 

the agent. And it seems (/), infercntially also, if one 
transaction so closely followed the other, as to afford an 
irresistible presumption that the earlier one Avas so present 
to his mind. 

914. In the cases in which principjils haA^c been held affected 
Avith notice of facts learned by their agents, in the course of 
previous transactions, the interval between thci different transac- 
tions has been small. Six Avecks (A), seven months (/), and a 
year (m), arc examples of such periods. In a case (n) Avhich 
has been often referred to, and in Avhich the purchaser of an 
estate, the vendor Avhereof agreed after the commencement of 
the treaty to give his creditor a mortgage upon it, was held 
bound by the notice of his solicitor, aa^io had been employed 
about both the sale and the mortgage ; &ve years had indeed 

(A) Wyllic V. Pollen, ;i3 L. J. (Ch.) & St. 434; 3 Russ. 493. 

,782. (0 Moantfonl r. 3 Mad. 84. 

(i) See Germrd r. O’Reilly, 3 Dru. (m) Hargreaves r. Rothwell, 1 Keen. 
& War. 414. 154. 

(ife) Winter r. liord Anson, 1 Sim. (») Fuller v. Hcnctt, 2 Hare, 394. 
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elapsed since the treaty was begun ; but that case was not 
determined on the footing that the treaty and the ultimate sale 
were different transactions, but on the ground that the mort- 
gagee’s solicitor had notice of the matter, as solicitor of the 
mortgagor in the very transaction in which the mortgagee had 
employed him. 

Where a person acted for both parties to a puisne mort- 
gage, the knowledge of a prior incumbrance, which it was 
proved was present to his mind at a certain time, was not 
imputed two years later, as notice to the subsequent mort- 
gagee (o). 

016. Notice does not arise between principal and agent, 
where the transaction effected by the agent is itself founded 
in fraud, in which the agent is so concerned that it is certain 
he would conceal it ; as where {p) a mortgagor by fi*audulent]y 
obtaining an assignment of the mortgage, effected a new secu- 
rity to another person, acting himself as solicitor to both 
mortgagees; or again, if(y) acting as such solicitor, and 
knowing of a prior incumbrance, he prepares and procures 
the owner of the estate to execute a covenant that it is free 
from incumbrances ; this being evidence of deliberate conceal- 
ment. 


016. But if the matter be not fraudulent, apart from the 
concealment of the fact in question, so that there is room for 
the presumption of disclosure, upon which the courts act in 
cases of constructive notice, the mortgagee may be affected 
by the agent’s knowledge. Therefore, where there was a 
first mortgage by deposit of deeds, and the solicitor wdio 
effected it, being also the mortgagor, mortgaged again, acting 
as solicitor for the new mortgagee, and not disclosing the 
prior deposit, although it w^as held that the new mortgagee 
had no notice of that deposit, because particular evidence 

(o) Tylce p. Webb, 6 Bcav. 654, and 712; Wnldy v. Gray, L. K., 20 Eq. 238. 
see Lloyd v, Attwood, 8 Be G. & J. {fj) Thompson r. Cartwright, 0 Jmv 
614; Edgecumbe t\ Stranger, 1 Jnr. N. S. 040, 1216; 33 Bcav. 178; 2 De 
400. G. J. & S. 10; 33 L. J. (Ch.) 284. 

ip) Kennedy r. Green, 8 Myl. & K. 
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forbad the presumption of disclosure, it was Intimated that 
the doctrine cstablishod in Kmnadif w Crem did not apply (r). 
The distinction between the cases may bo thus stated. 
Kennedy v. Green,, the transaction could not have existed with- 
out fraud, or consistently with a knowledge by the mortgagee 
of the facts. There could, therefore, be no presiimj)tion that 
the fraudulent act was disclosed. In Hewitt v. Loosemore 
the transaction being valid in itself, and its existence not 
inconsistent with a disclosure of the first mortgage (for the 
second mortgagee might well have been content to take subject 
to the first), there was room for a presum])tion of disclosure, 
and the ordinary doctrine of notice might api>ly. The ten- 
dency of the judges, however, appears to be to adhere to the 
broad rule laid down in Kennedy v. Green, 

In aU these cases the burthen of proof is on the. client, to 
show the probability of non-communication of the fact by the 
solicitor (,y). 

917. Actual retainer of a person as agent seems clearly 
unnecessary to lot in the doctrine of constructive notice ; it is 
even immaterial if the person to be affected knew nothing of 
the matter until after its completion, if lie tli^n acted upon or 
adopted it; for by doing so, he makes the agent, his agent 
ah initio. Nor is it imporiaiit that the agent, if lie were 
trusted, was recommended by the very person- whose acts are 
the subjects of the notice {t), 

918. If the agent be employed in part only of the trans- 
action, notice arises of whatever came to his knowledge during 
his agency (w) ; at tlie termination of which the client takes 
the business with all the knowledge acquired in relation to it. 

What might be the result of the mere delivery of papers 

(r) Hewitt V. liooseiiioio, 9 Hare, 2 De G, J. & S. 10, 

440; 15 Jur. 1009. Also Attcrlmry r. (t) Jennings v. Moore, 2 Vern. 609; 
Wallis, 2 Jur., N. S. 1177; 8 He G. M. S, 6\, Illenkanie v. Jennens, 2 Bro. P. C. 
& G. 464 ; Holland v. Hart, L. li., 6 278; Lo Neve v, Lo Nevo, 3 Atk. 64(>. 

.Cb. 678; and see Nixon v, Hamilton, (it) Bury v. Bury, Sugd. V. A !>., 
2 H. A Wal. 364. App. No. 25, 1 Itb ed.; I’ow. Mort. 587, 

(#) Thompson!*. Cartwright, 33 Bcav. 6tb ed.; see Vane r. Lord Barnard, 
178 ; 9 Jur., N. S. 940 ; S, C. id. 1216; Gilb. Eq. R. 6. 
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to the agent, that he might enter* upon the business, if he 
never did so, and never inspected them, has been doubted (a:) ; 
and probably could not, a priori^ be determined, 

919 . It has been said, that if the mortgagor himself pre- 
pare the security ( ?/), and no other solicitor be employed, the 
mortgagor will still be the mortgagee’s agent, for he is in- 
trusted with the duties which belong to the mortgagee’s 
solicitor; and it makes no difference that the mortgagee 
pays him nothing for his services, because it is the nature of 
the transaction that all the expenses should be borne by the 
mortgagor. But if the mortgagee employ no solicitor, it will 
not be assumed, in the absence of evidence, that the mort- 
gagor’s solicitor acted for lum(j2r). The proposition that the 
mortgagor, where he is a solicitor, will be assumed to act 
as the mortgagee’s solicitor, is, however, disputed by Lord 
Chelmsford («), by whom the case is put on the same footing as 
that in which tlie mortgagor alone employs a solicitor ; who Is 
not to be treated as the mortgagee’s agent unless there is evi- 
dence of the existence of that relation between them. 

920 . It is the duty of the giver of the notice to take care 
that it reaches the person who has the control over the pro- 
perty to be affected by it. And notice ought not to be given 
only to an agent, who as assignor has an interest in with- 
holding the knowledge of it; nor, a fortiori^ ought a mortgagee 
to trust that the principal will have constructive notice, 
through the agent as assignor. Thus the knowledge which 
the secretary or agent of a public company has, as mortgagor 
in his private capacity, of dealings with shares in, or in- 
surances granted by, the company, will not create notice to 
the company of such dealings ( 940 ), especially where, in 
the case of a policy effected by an agent for the purpose of 
security, there is nothing on the face of the policy to show 

(a?) Pow. Mort. 688, ed. 6. according to the rule in Hewitt i| 

(y) Kennedy Green, 3 Myl. & K. Loosemorc, 8 Do G. M. & G. 464. * 

712; Hewitt Tx)oscmore, 9 Hare, 449. {a) Espin v. Pemberton, 3 De G, 

(«) Atterbury v. Wallis, 2 Jur. N. S. & J. 647. 

343. But the L. JJ. decided the case 
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that he effected it in that character (5). But it will be other- 
wise as to a policy efrocted tliroup,h the attorney of the 
assignee, who is also the agent of the insurnneo company, 
where the company lias authorized him to ret'eivo noticos, 
and has agreed that they shall bo as valid as if served on the 
company at their office (e), 

921, Where the security consists of sliaves in a public 
company or undertaking, if the security b(' made by the 
directors and secretary for the purposes of the comjiany, no 
further notice ivill be necessary {d) ; if olliorvvise, notice given 
to the secretory, official licjiiidator or other offieei* wlio repn*- 
sciits the company will bind it (<?), and the assignee will not lie 
affected by the neglect of the recipient- of the notice to make 
a proper entry (/ ) ; although a suhseipicnt assignee, who is 
damnified by the neglect, may have a remedy against the 
company. Xoticc to the director of a company is not suf- 
fiei(^nt ; for though it was held, where a director, being also the 
assignor and an audit-or of a company, bad notice of tlic assign- 
ment, that no formal notice to the company was necessary (^), 
it has been observed, that such a doctrine might compel a 
creditor to go half round the kingdom to discover whether 
notice had been given. And neither an auditor (/t), direc- 
tor (/), or actuary are now considered proper rcci[)ients 
of notice to bind the company with which they are connected. 
Notice to the solicitor of trustees will bind them (A). 

. 922. Notice to one of several partners is notice to the 
pin-tnersliip(/); bnt in the case of mutual assui-ancc com- 

(i) tlcnncssy, Kf, 2 Dru. & War. (y) WsUhman, Kxp., 4 Dcac. & Ch. 
*>65; Boulton, Exp., 1 Dc G. & J. ICU; 412. 
a Jur., N. S. 426; and see Bartlett v. (A) Hernicssy, Re, supra. 

Bartlett, 1 l)e G. & J, 127. (i) Burbridge, Exp., 1 Dca. 142. 

(r) Gale r. Lewis, 9 Q. B. 730. O) Id.; Watkins, Exp., 2 Mfmt. & 

(f?) Stewart, Exp., 11 Jar., N.S. 26. Ayr. 348. 

(fi) Ilennessy, Re, 2 Dru. & War. (Jt) Rickards v. Glcdstancs, 8 Jur., 
655 ; Breech-Loading Armoury Co., N. 8. 45Sj 3 Gif. 298. 

L, R., 6 Eq. 284; Alletson t\ Chichofi- (f) Travis f>, Milne, 9 Hare, 141; 
ter, L. R., 10 C. P. 319. Worcester Com Exchange Co., Be, 3 

(/) North British Jnsnrancc Co. v, De G. M. G, 180; and cases in next 
Hallett, 7 Jnr., N. 8. 1203. note. 
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paniop, wlierein every insurer 1)ecomes a partner, his dealing 
with his own policy will not be considered as a partnership 
act, affecting the society (wi) with notice. It has been in- 
timated that notice to a member of a joint-stock banking 
company, is not, since 1 & 2 Viet. c. 96 (w), notice to the 
company ; which is in the nature of a corporation by virtue 
of the statute, and not of an ordinary copartnership suing 
jointly (o). 

923. Notice to the trustee binds the cestui que trust (p). 
If there be several trustees, notice to one of them is generally 
sufficient, so long as he lives, and the circumstances remain un- 
altered (5-), and it is not material in what character the trustee 
acquired notice, because it is the duty of the mortgagee to 
apply for information to every trustee. And the mere parti- 
cipation by the trustee in the transaction will wwk sufficient 
notice, if the trustee fill the character of assignee ; because 
it is against his interest to conceal it. Where, being the 
assignor, it is his interest to withhold his knowledge, notice 
does not arise merely from his participation in the transaction ; 
but if a formal notice be given to him as a trustee, it will be 
good, notwithstanding his interest in concealing it (r). Where 
there were two sets of trustees, one of an annuity, and the 
other of a term by which the annuity was secured, notice of 
a prior incumbrance to one of the trustees of the annuity was 
held binding (.v), although the trustees of the term had no 
notice. 


024. If notice of an incumbrance be left at a place of 


(m) Thompson v. Speirs, 13 Sim. 
4C9 ; Bromley, He, id. 47C; Martin «?. 
Sedgwick, 9 Bcav, 333; Arkwright, 
Exp., 8 Mont., Dea. & De Gex, 129; 
notwithstanding Duncan v. Ghamber- 
laync, 11 Sim. 128, and Bose, Exp., 
2 Mont., Dea. & De Gex, 131. 

(n) Extended by 8 & 4 Viet. c. Ill, 
and made perpetual by 5 & C Viet, 
c. 86. 


io) Steward r. Dunn, 12 Mees. & W. 
664. 

(j?) Wise V, Wise, 2 Jo. & Lat. 403. 

(q) Meux r. Bell, 1 Hare, 73; 6 Jur. 
123; Smith t*. Smith, 2 Cro. & Mcc. 
231. 

(r) Browne r. Savage, 4 Dr. 635; 
Willes V. Greenhill, 29 Beav. 376, 387 > 
and 7 Jur., N. S. 1134; 4 De G. M. 8i 
G. 147. 

(«) Wise V, Wise, supra. 
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busiiioss after business hours, it operates only from the time 
at which in the ordinary" course of business it would be ojKmcd 
and read (/). ' 

Of Constructive Notice hy Redials or hy Reference, 

926. Where a purchaser cannot make out a title but by a 
deed which leads him to another fact, ho shall hav(^ notice of 
that fact ; for by f?oin^ from one deed to another, the whole 
matter would have been discovei'cd, and it is crassa myliyentia 
if he sought not after it (m). It is, therefore, a imjIo, that noticu'i 
of whatever is recited or rcleiTcd to in an ijistrument, is effected 
by notice of the instrument itself (939); except, it seems, that 
in cases of fraud, none but the jiarties to the deed arc affected 
by constructive notice of the fraud (w). irencc notice' of a leaser 
is notice of all covenants in it, whether usual or unusual (.r). 
And the mortgagee of a lease, whenun was recited the sur- 
render of a former lease, made in consideration of the suiTcndtrr 
of 11 y(*t earlier one, wliieh showed the fact in (luestion, was held 
to have notice of th(' fact (//). So a ])urchascr is bound l)y 
Judgments affecting the land, and recited in the de(‘ds under 
which he claims (r ) ; and hy a mortgage, tliongh not particu- 
larly specified («), if tlur dcred, subject to or under which ho 
claims, shoAv the existence of prior mortgagers ; ev('ii wlierc the 
mortgagee had not taken possession of' the deeds, I5ut there is 
no notice where an express rc])rescntation is made concerning 
the deed, which is calculated to mislead, and to disarm in- 

rpiiry {b). And though a deed was ex])ressly made without 

• 

{i) Calishcr r. Forbes, L. R.. 7 Cb. some of the iiuninbrnnccs being par- 
]0j). ticularly specified, the purchaser was 

(//) Moore r. Beimet, i; C’b. C'a. 2H;. not kmiul l»y those not specified or 

(i ) Read v. Ward, 7 Vin. Abr. refcrn il to. (Ainbl. ir>:{.) The false 

(ir) Taylor r. Stibbert, 2 Vcs. J. recital of a present advance, which is 

437} Cosser v, Colliuge, 3 M, & K. often introdaced into mortgages to 
283; Martin r. Cotter, 3 J. & L. 407; secure antecedent debts, does not im- 

Grosvenor r. Green, 5 Jar., N. S. 117. port notice of fraud. Per Turner, L. J., 
(y) Coppiu V. Femybough, 2 Bro. in Givenfield r. Edwards, 13 W, Rk 

C. C. 201 ; and see Bisco v. Earl of CG8; 2 Do G., J. & 8. 500. 

Banbury, 1 Ch. Ca. 201 ; Davies r. {a) IClaiid r. Eland, 1 Bcav. 235; 

’Thomas, 2 Y. & C. 234. Farrow r. Ucch, 4 Bcav. IS. 

(r) Hamilton r. Roysc, 2 Seh, & (h) Drysdale v, ^Maee, 2 Sm. & G. 

liof. 316; Mertins r. Jolliffe, Aiubl. 22.5; 5 l)e G., M. & G. 103. 

311 ; sec Ingram r. Pelham, where 
M. VC>L. I. 


O O 
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prejudice to the incumbrances affecting tlie estates, a puisne 
mortjrasec was held not to bo affected with constructive notice 
of an equitable assignment of a prior charge, which had been 
subsequently I’eleased by the person legally entitled to it ; the 
release being within the knowledge of the subsequent mortgagee, 
and it being apparent under the circumstances, that the released 
charge was not intended to be included among the existing in- 
cumbrances (c), 

AVhere a widow, tenant for life, married, and represented 
herself to be, and dealt with the estate as, owner in fee, and 
conveyed in that character to her husband; on a question 
between his heir and her appointee under a power executed 
before her second marriage ; it was held (rf), that the husband 
was not a purchaser for valuable consideration Avithout notice 
of his wife’s real interest ; for he was either negligent in not 
examining the only deed under which she claimed, or guilty of 
fraud in taking a conveyance in fee with knowledge of her 
limited interests. So a broker who insured ships by direction 
of the owner, knowing that they were mortgaged, was pre- 
sumed {e) to have known also that in the mortgage deed was a 
covenant to insure the ships ; whence, by inquiry of the mort- 
gagees, he might have ascertained that the insurance was made 
for their benefit, in pursuance of the covenant. And notice that 
a ship is in mortgage, is enough to put brokers advancing money, 
upon inquiry whether the mortgage does not include the freight, 
earnings and profits ( / ). 

And so, where the appointees of a tenant for life had notice 
of a prior mortgage, containing covenants by the appointor not 
to exercise his power to the mortgagee’s prejudice, they were 
postponed to him, though a reversionary term, not subject to 
the mortgage term, had been limited to them for their secu- 
rity, and though taking under the interest which created 
the power, they had an estate which the mortgage did not 
touch ijg). 

(c) Greenwood v. Churchill, 6 Beav. cited 2 Vem. 160. 

314. (tf) Ladbrooke i*. Lee, 4 Do G. & S.« 

(d) Jackson v, Howe, 2 Sim. & St. 106. 

472 ; though a contrary doctrine was (/) Gibson v, Ingo, 6 Hare, 112. 

formerly held; see Phillips r. Hedhil, C^) Hurst r. Hurst, 16 Bear. 372. 
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926 , Nor is the rule under coiisideralion confined to plain 
recitals of matters of fact. A pundiast'r will p;cnei*ally be bound 
by the particulars, and even sometimes bj’ the equities, arising 
out of an important or peculiar transaction, ri'cit(‘d cu* n^lerrcd 
to in a deed or abstract, of which ho lias notice, and conceniing 
which transaction it becomes his duty to inquire. Thus notice 
will be imputed of ilie particulars of a trust, ol‘ the (‘xistcncc of 
which there is actual notice (A) ; ot* whatever may concern llic 
parties in the execution of a power (/), of the revocation or 
exercise of which there is notice; and of irnproiier dealings 
with an estate in the profiissed exercise of a ])ower, wliero 
suspicious circumstances are apjmjvnt {h). And one who lias 
notice of a settlement affecting ju’oixa’ty >vlu(‘h h<^ haj§ agreed to 
purchase, is bound to inquire if it be supjxirted by an antenup- 
tial agreement (Z). So tlu', i)iirchas('.rs of und(u*-leasos having 
notice of a lease purjiorting be made by husband and wife, 
under which they claiinod, were fixed with notice tliat lux* inte- 
rest was inalienable (w^). And a person >v1k) lent money cm tlie 
security of a contract for sale was not allowed to tack for want 
of equal equity with another incumbranc(U’, of whose charge he 
liadno distinct knowledge; because (u) the contract being for 
a purchase free fi’om incumbrances, li(‘ knew that lie was 
dealing with a fund, out of whicli any Incumbrances must lx? 
paid. 


927 . So, if there be anything peculiar in Ihc manner of con- 
veying. A jiiircliaser has notice of a prio^ title, by the concur- 
rence in his conveyance of persons interested under that title, as 
of devisees (f>), where the gi\antor claims as heir at law ; although 
the deed contain no explanation of their eoncurrenee. Ihit It 
has been held, that a covenant in a settlement that a minor 
should execute, was no notice of his interest (//). ‘‘This might 


(h) Malpas v. Acklanti, .*» Rusp. 273; 
Anon., Freem. Ch. 137, pi. 171. 

(?') Lord of Banbury’s case, Fnjem. 
Ch. 8; and Lord Crawly’s case, cUo<l 
there; Robinson r. Briggs, 1 Srn. & Gif. 
188. 

(li) Robinson v. Briggs, supra. 

(Z) Ferrars i\ Cberiy, 2 Vcni. 383. 


(??/) Stcedinan n Poole, 6 Hare, 193. 
(/t) Laccy v. Ingle, 2 Ph. 113; see 
also Taylor Baker, Dan. 71 ; o l*r. 
30(J. 

(o) Burgoync r. Hatton, Barn. Ch. 
230; and sec A.-G. r. Hall, 16 Bcav. 
388. 

ip) Ilownrth r. Bean, 1 Eden, 356. 

O O 2 
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have had some colour/’ Lord Northington is reported to have 
said, in answer to the argument, that inquiry should have been 
made, “if he had been of maturity, but it was a covenant neces- 
sary to make him a party to the settlement. Therefore, I think 
the circumstance does not prove notice/’ This distinction seems 
to be as doubtful, as the reasoning is obscure. 

028. A mortgagee has been held affected with notice of 
an agreement for a prior mortgage, by notice that the mort- 
gagor had not paid for the estate ( 7 ), the conveyance being 
also jieculiar in form. It has been said, that the inadequacy 
of the purchase-money, in comparison of the real value of the 
property, notice of the existence (r) of an incumbrance. 
And where a lease, being a mere husbandry lease, was made 
of charity lands, at a small rent, and for a long period, the 
transaction was held so manifestly bad for the charity, as to 
bear on the face of it notice of a breach of trust (.v); witli 
wdiich the purchaser was accordingly fixed. 

929. The circumstance, that, upon the renewal of a lease, 
the lessors are not the same persons who were lessors in the 
original lease, is one which ought to lead the lessee to inquire 
into their title, and is sufficient (t) to fix him 'with notice of a 
trust. It is, however, to be observed with resyiect to the title 
to leases, that, although a purchaser is bound to kno'w from 
whom the lessor derived his title, he is not bound to take notice 
of all the circumstapees under which the title is derived. So 
that where the infirmity of a lease depends upon matters dehorn 
the instrument, the purchaser wdll not be affected (?«). 

930. A distinction is here to be noted, between notice of 
instruments, or matters, which must of necessity, and of those 
which do not of necessity, affect a title. Actual notice of a 
deed of the first kind is constructive notice (a*) of its contents, 

{(f) Frail v. Ellis, 16 Bcav. 350. (t) A.-G. v. Hall, 16 Beav. 888. , 

(r) Stockdale v. South Sea Co., Barn. {u) Id. ; A.-G. r. Backhouse, 17 Vcs. 

Ch. 367. 283. 

(jt) A.-G. V. Pargeter, 6 Bcav. 160 ; (.#?) Jones ?% Smith, 1 Ph. 253. 

and see A.-G. v. Pilgrim, 12 Beav. 57. 
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and of every thing to whicli it lefers. But notice of a deoil 
of the other kind only requires (//) that the person wlio has it 
sliall act lionestly, and shall not be guilty of gross negligence ; 
such a person will not be affected only because he has not done 
all that a prudent, cautious or wary })erson would have done, 
unless it can be said not only that he might, but also that he 
ought, but for gross negligence, to have ascertained tlu' fiict, 
with notice of which it is sought to affect him. 

Hence opinions upon an abstract, or any thing a])peariiig 
upon a deed, which may possibly leave room for susjneiou of 
what the purchaser cannot know to be, and Avhich may not lx* 
ti’ue, is not notice Avhich -will affect him (r). And where au 
abstract contained a certificate of the redemption j^f land tax, 
not by a tenant in fee, but by persons desci*ibed as trustees and 
guardians of a minor, and on his behalf*, it was held that the 
])ui*chascr was not bound to inquire how IIjc redemption was 
Avrought out, and w^as not fixed Avith notitje that the charge 
had not been extinguished («). The rubs that ciremnstauees 
Avhicli might lead to suspicion only arc not notice, also appears 
by the decision, that an entry in the margin of an insurer’s 
declaration, directing that letters relating to the policy should 
1)e sent to a certain solicitor, Avas no notice (b) of the interest 
of that person’s client in the policy, there being nothing to 
shoAV for Avhom ho aerted, or that any change of* interest had 
tjiken place. It is obvious that such caffes as these, depend 
mainly upon their OAvn circuinstanees, and it has been Avell 
observed (c*) that that Avhich Aviil not atf’cel one man may be 
abundantly sufficient to affect another. 

931. It has been doubted (f/) Avhethcr a inirchaser from an 
heir at laAv, Avith notice of a Avill of the ancestor under whom 
the heir claimed, Avould be affected Avith notice of the contents 


(y) Jones r. Smith, 1 Ph. 254, 257 ; 
mul «ce Finch r. Shaw, 18 Jur. Jloo. 

(z) See M'Quceii r. Farf|iiliiir. 11 
• Ves, 482 ; Whitfield v. 1 ausset, 1 Vva. 

Sec Dodds r. Hills, 2 II. & M. 
424. 


(rt) W^arc V. Lord Ivgmont, 4 De C. 
M. & G. 4C0. 

(h) West i\ Ucid, 2 Haro, 242; sec 
Wyatt V. Barwcll, 19 Vcs. 140; Flyrc 
V, Dolphin, 2 Ba. & Be. 301. 

(e) Per Wigranj, V.-C., 1 Hare, 65. 
((?) Jones p. Smith, 1 Ilwe, 43. 
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of the will, tlioiigli ill truth he were ignorant of them, ami 
oven misled by the Invir at the time of the purchase. It has 
been intimated that such a case would depend upon circum- 
stances. If the testator had been long dead, the heir long in 
possession, and the purchaser had otherwise credit for good 
faith, it has been said that a court of equity would not interfere 
against tlie legal title, only because the purchaser had notice 
of the will respecting which he was misled. If the testator’s 
death were recent, other considerations might arise affecting 
the jmrehaser with the imputation of fraudulent blindness. It 
was added, that, if under sucli circumstances notice of the 
contents of the will would arise, it would by no means follow 
that it would be so in the case of a marriage settlement. A 
will imports a disposition of prop(n*ty, but there is no pre- 
sumption that a man settles his laiuh^d estate on liis inan’Iage. 
It is submitted that it could rarely happen that a mortgagee 
with notice of a will would be justified in taking from an licir 
at law Avithout inquiry (e). The fiict of the heir’s being in 
jiossession, even for a long period, Avould probably make little 
difference, lie might be there as temant for life, or under a 
lease from the devisee. And it is conceived that an inquiry 
of, and misrepresentation Jby, tlie heir himself, would not savi* 
tlie purchaser if ho could haAU) got information olscAvhcro : for 
a person avIio is bound to inquire must use the best means of 
knowledge Avhich are practically Avithin liis reiujh, and of whicli 
a prudent man miglit be expected to aA^ail himself (y*). 

If he have inquired honestly and wfith sufficient diligence lu^ 
•may, it is true, be relicA^ed Avherc he has been misled by false 
information (r/) ; but it is conceived, that to ask tliose only, 
against whose possible fraud the inquiries arc intended to be 
the safeguard, is in general not sufficient diligence. A ])erson 
AAho deals Avith a mortgagor in a matter wliich may be affected 
by the mortgage of Avhich he has notice, Avill not be excused 
because he Avas misled by the mortgagor, if it Avere in his power 

(ii) And SCO Burgoyiie v. Hatton, (g) Jones v. Smith, 1 Hare, iili 
Barn. Ch. 28(». 1 Phil. 244; Joiica r, Williams, 24 

(./■) See Broadbent v. Bnvlow, 7 J in*., Bca^'. 47. 

N. S. 478; 3 I)c t;., F. cV; J. r,70. 
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to learn the truth from the mortgagee (//). On this jmneiplc 
a puisne mortgagee, who was informed by the mortgagor that 
he had previously given a judgment or AvaiTant of attorney, as 
a security, to a certain creditor, was lield (/) to have notice 
tliat that security was in trutli a mortgage ; for the means of 
better infonnation were within his reach. 

932. A person who takes under a deed containing notice of 
an entail prior to the estate which he claims, must, look (/^ ) that 
the entail be spent. It is not enough to deny knowledge of the 
existence of the heir in tjiil. 

933. The assignment of a term expressly to attend the in- 
heritance is not notice to a mortgag(^o, any more tlian whore 
the term is attendant by construction of ef[uity, tliat there are 
limitations of the inheritance to be protect ed by it ; but mci ely 
that tlK', term is attendant, and that there is an inheritance to 
be protected. But if the trust he declared to attend the in- 
heritance, as limited by such a deed, or to protect th(> ustjs of* 
such a settlement, that is notice of the deed or settlement (/ ). 

934. Notice will also arise wdiere the mattca* depends upon 
the application of a clear equitable doctrine. Tliercforc? notice 
of the reservation of an equity of redemption is notice (///) of 
the mortgage title, if the court be of opinion that the equity 
still subsists. So, where a person having a liinit(?d interest in 
leaseholds, obtained by means of it favourable renewals (?/), — 
it being clear that such renew^als would be for the licncfit of 
those in remainder (o). And he who deals wdtli an agent, who 
bought from his princii)al, having knowledge of the fact ( 7 ?); 
or who purchases a ftind, settled in consideration of a covenant 

(/*) See Ladbrookc v. Lee, 4 l)c G. On) Hansftnl i*. Hardy, 18 Vcs. 4u">. 
it S. 106i (>0 Earkcr r. Brooke, 9 Vcs. 5SJ}. 

(i) I’aylor r. Baker, Ban. 71; O') 4 Bac. Abr. 922; Eyre BoU 

see Hcathornc t-i Darling, 1 Moore, pliin, 2 Ba. ^Be. 290; Bnry r. Bury, 

* P. C. 6» Sugd. V. & P., App. 1127, ed. 11. 

(A) Kelsall r. Bennett, 1 Atk. r>22. (//) Molony r. Kemun, 2 Dru. & 

(0 Pet Lord llardwickc, 1 T. IL War. 31 ; Dimbnr v, Trcdcnnick, 2 
too Ba. & Be. m. 
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wliicli roniains iui[)erfbrmed {q ) ; or who takes a security given 
by a person who has recently attained majority, for the debt of 
a near relative, or person standing in loco parentis (r), is liable 
to all the ecpiities to which such transactions are subject. 

935. But where the construction of a deed is so uncertain, 
and the equity so doubtful, that the decision of the court 
cannot be known, a purchaser for valuable consideration, de- 
nying actual notice (970), will not be affected (s). Tn a case 
ill which a will had been made in a foreign language, and 
tlic original was lost, the nicety of the distinction between the 
words children (which was used in the translation) and issuer 
went far to induce the court to hold, that the defendant, a 
purchaser lor valuable consideration, and who had long been 
in possession, the plaintiff standing bj', had no notice ; and 
though two decrees had been made for the jilaintiff^ the bill 
•was dismissed (t). 


936. AVhere the doubt is caused by the fact, tliat the set- 
tlement, of which the purchaser had notice, was not framed 
according to prior articles, or the rules of equity, in regard 
to the form of such instruments, it ajipears (w) to be the better 
opinion, that in cases, at least of modern articles, a mortgagee 
wall now be aftected by notice of‘ the equities wdiich arise 
under them. It has been laid down by Lord St. Leonards (.i), 
that if the construction be upon the whole j)lain, though dif- 
ficult, and a long period have not elapsed, a purchaser with 
notice leading to the articles will be bound; but not after a 
lapse of time, wdiere there is anything so equivocal or am- 
biguous in them as to render it doubtful how they ought to be 
carried out. At the end of such a period as half a century, 


{q) Ilarvt^y t*. Ashley, cited 1 Sell. 
& I^ef. 328; and see Basevi r. Serra, 
U Ves. 313. 

(r) Maitland r» Backhouse, 10 Jur. 
45; Archer t\ Hudson, % Bear. 551; 
and 15 L. J. (Ch.) 211. 

(a) Parker v. Brooke, 9 Ves. 683; 
see Cord well r. Mackrill, Ambl. 615; 


Kenney r. Browne, 3 Kidg. P. C. 462, 
612. 

(t) Bovey ?\ Smith, 1 Vern. 144. 

('//) *80111101180 r. Earle, Ambl. 285; 
Sugd.V. & P. 1001, 11th cd.; 781, 
ed. 14. 

(^) Thompson i% Simpson, 1 Dru, 
& War. 459. 
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lie said, a purchaser would liot be Kxed with notice of such an 
(Hjuity. 'J'hc reader will here observe, that actual notice of 
a postnuptial settlement, is constructive notice of the ante- 
nuptial articles upon which it is founded ( //). 

It has also b(>,cn held, that where, by the rules of cipiity, 
one estate has become liable to tlie burden of incumbrances 
actually charged upon another, a purchasci-, who has notici! of 
the transactions which led to the operation of the rule, m ill 
be hound hy the incumbrances (z). But the decision has moni 
than once (o) licen disapproved of by Lord St. Leonards, on 
the gi'ound, that a purchaser is not bound to know all the 
e(iuities springing out of a particular deed. The doctrine of 
the cases just cited seems, in some measure, apjdicablc to this 
jioint also. 

937. A 'witness, not being considered jn'ivy in prn(^tieo to 
the contents of a deed, will not be aflecUMl with notice tiKircof, 
witliont proof that he knew the contents at the tiinc(J), con- 
trary to the earlier doctrine, that ever}’ witness, wlio can writ(» 
or read, is presumed ( c) to be acquainted Avith tlie substance 
of the instrument which he undertakes to sup])ort by liis 
evidence; in wliich there is an obvious iallacy, for it is tlio 
execution, and not tlic contents, of the instrument which tJic 
witness undertakes to prove. 

• 

938. A person will be aftbeted with notice of tlio contents 
of an insti’umcnt brought to his actual knowledge, though 
it be inartificially expressed, if tlu^ meaning be so plain, that 
an unprofessional person would Jiot ho misled (d ) ; perhaps, 
if it 'were even less clctirly expressed ; lor, otherwise, a man 
might avoid notice of the contents of a technicaUv plain docu- 

(y) rcrrnvs v. Cherry, v^tii. 383, ding Crethorn, J K.sp. N. I*. 

(r) Hamilton r. Koyse, 2 Sch. & Kccd r. Williams, r, Taunt. 257; Bid- 

315 ^ diilpli r. St. John, 2 Sell. & J^t. 632; 

(a) Avcrall r. Wade, LI. & (Joo., per Jiord Eldon, llancliffo c. Parkyiw, 
temp. Sugd. 252; V. & V. 1057, cd. II; G Dow 224. ^ 

but see p, 77G, cd. H. (O Mocatta r. jMnrgutroyd, 1 P, W. 

(If) Beckett V. Cordlcy, 1 Bro. C. C. 3i)2. 
no7; Welford r. Bcczcly, 1 Vcs. G; (fl') Davies r. Davies, 4 Beav. 64. 
Colman v. Savrel, 1 Ves. jun. 55; Hnr- 
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nient, in liis actual possession, by neglecting to employ a pro- 
fessional adviser. 

939. There will be full notice of an incumbrance as against 
a person who takes subject to it, although in the i-ecital of it, 
it be inaccurately, or not completely, described ; as if the 
limitations of a will be inaccurately stated, or a settlement be 
incorrectly referred to as a power of jointuring (e) ; and the 
more clearly, if the incumbrance be stated as indefinite in 
amountX/); for then the puisne mortgagee cannot have been 
misled to his hui't; but it is not so of an imperfect or erroneous 
notice given by one person to another of a transaction in which 
the latter is interested. Hence a notice merely stating an 
assignment by a certain deed of a reversionary interest is not 
notice of a covenant in the deed, that insurance premiums, 
paid by the grantee, should be charged upon the rcvei*sioii {g). 

But the matter, of which there is actual notice, must be so 
connected with that of which notice is to be implied, that an 
inquiry into the one would naturally lead to knowledge of the 
other. There will bo no notice of matters merely collateral 
to tlie subject of inquiry. Therefore, a person affected by 
recitals in the later deeds, wdll nut, on that account, have 
notice (A), that the original purchase-money remains unpaid; 
for unless the fact be somewhere recited, or alluded to, an 
inquiry into the title would not lead to it (949). 

Nor," for the same reason, will a purchaser from assignees 
or trustees have notice (f) of negligence or other matters 
amounting to a breach of trust, connected with the manner 
of selling, 

940. lie, to whom an instrument is brought for the express 

(<?) Hope r. Liddell, 21 Bcav. 183; tlic case of Davies v. Thomas, 2 Y. & 
Bury r. Bury, Sugd. V. & P. 1127, C. 234, cannot be supported; sec ^^ugd. 
ed. 11. V. & P. 871), cd. 11. But note, that 

(/) Gibson r. Ingo, 6 Hare, 112. in that case, the solicitor of the vendor 
(y) Bright’s Trusts, Jlc, 21 Bear, and jmrehaser had notice that the 
430; 2Jur,, N. S. SOI; and see Jones money remained partly unpaid; and 
r. Smith, 1 Ph. 244, 253. this solicitor was also a trustee of the 

ill) Cator V. Pembroke, 1 Bit). C. C. settlement made by the purchaser. 

30 i ; and on this point it has been said (/) Borell r. Dann, 2 Hare, 440* 
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purpose of examlnatiou in the transact ioii (A), or fur wliose 
inspection it is left ojicn for exaniination in tlic transaction (/), 
or who is known to have inspected it (m), has actual or 
constructive notice of its contents, though the nature of the 
contents may liavc been misrepresented. A shareholder in 
a public company is not, however, bound to liave knowledge 
of the contents of the company s books, nor is lie bound by 
acquiescence in entries in books 'which arc merely produced 
at public meetings, and which he might then look at. But 
directors of the company are affected by notice of wliati'ver 
it was necessary that tliey should know of the company's 
affairs and regulations for tlui due iicrformance of their 
duties (n) (920). 

A person who by himself^ or his agents, has seari*hcd for 
judgments (a), lias notice of any that may have Ix'eii regis- 
tered, though it only appear in evidence tliat searclies were 
made (969). 

But the notice will not affect the ])urchascr, if he afterwards 
purchase other lands, under a title indc[)cndent of‘ the instru- 
ment of whicli he had notice, though that instriiini'iit may have 
actually related to them; he being neither ])resiimcd to take 
notice of, 110 ]’ bound to remember, more than is necessary to 
make out his title (p). 

941. Upon principles similar to tlioge which Iiaic becui 
already stated, rests the do<’,trine oi’ constructive nofitxj hy tin* 
possession of - title deeds. A man who. deals lor an interest 
in an estate, without obtaining the title deeds, is not necessarily 
affected with notice of the inlci’est of any one with whom thc'v 
may have been deposited. It is his business to inquire for 
thorn, and if he find that they are not in the possession of 
the ostensible owiici of the estate, he should take I'casonable 

(h) Cosscr v. Collingc, C Myl. & K. TAM); Kcwcastlctipon-Tyiie Atarinc Iii- 
2 g 3 , Burance Co., Rc, 10 Bcav. 07. 

(Z) Croftou e. Omsby, 2 Sell. & Ui. («) Procter r. C<K.i)cr, 18 .lur. 444 j 
• ggg 2 Drew. 1; 1 Jur., N. S. 119. 

(Ill) Paterson i'. Lonj;. C Bcav. OW. {]>) llaniilton r. Koysc, 2 Sell. & 
(H) York ami Kortli Midland Hail- UL 315; and sec 2 Hare, 219. 
way Compnny c. Hiulson, IC Bcav. 
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care to satisfy himself as to their position. But it is not 
the mere fact that the deeds are not forthcoming, nor his Avant 
of success in amving at the truth Avhere he is misled, or want 
of prudence in carrying his inquiries far enough, so that he 
be not grossly negligent, or do not Avilfully shut his eyes to the 
truth, that will fix him with notice (q) (1408). 

Such negligence or AAulful blindness will be attributed to 
a man who makes no investigation (r) of the title to an estate, 
or Avho knoAving (s) that the deeds arc in deposit, or that 
tlie person Avith whom lie deals is indebted, and has given 
security to another, and that the title deeds are not forth- 
coming (<), abstains fi'om seeking information as to the actual 
])osition of the deeds: yet more, if he knoAvs from the situation 
of the parties, and the custom of their tirade?, that it is likely 
that a specific security has been given. So, a mortgagee, 
Avho contents himself by examining the court rolls, Avherc lie 
Avould only find notice of legal incumbrances, shall not be 
excused (?<) for neglecting to inquire for the copies of court 
roll. 

942. A person who takes an equitable mortgage on copy- 
holds from an heir at laAv ought iwi to be satisfied by tlu) 
deposit of a copy of his admission only, but should inquire 
for the admission of his ancestor also (x ) ; and Avill otherAvise 
be fixed with notice of a deposit of that admission. 

943. It seems that a p(uson may under peculiar circum- 
stances be Avithout constructive notice of particular docu- 
ments, Avhich are actually iiwthe custody of himself or his 
agent; as Avhcrc they Avere passed over amongst many title 
deeds, or Avere in a box, thought to contain only immaterial 
Avritings. But it must of course be sworn posith^ly that 

(^) riuinbc r. Fluitt, 2 Anst. 482; (a) Birch v. Ellamcs, 2 Aiiat. 427; 

Evans v. Bickncll, C Vcs. 178; Jones llicni v. Mill, 13 Ves. 114. 
r. Smith, 1 Hare, 43; 1 Ph. 244; Finch (#) Whitbread t\ Jordan, 1 Y. & C. 
r. Shaw, 18 Jur. 835; 19 Beav. 500; 303. 

5 II. L. C* 905. (w) Id. 

(r) Worthington i*. Morgan, 16 Sim. («•) Tylce r. AVebb, 6 Bear. 552. 
547; see Stein r. Stein, 16 AV. U.,69.‘ 
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tliPi’c was no notice or apprehension of their prcaoiice by 
the persoti holding them or his agent (//). 

944 . There is nothing in tlio possrssion, by a- solicitor, of 
Ills client s title deeds, which makes inqiiirv nocossarv (2^) 
on the part of any one dealing for an interest in tlic <?stAitc ; 
such a possession being in the ordinary cours(» of business, 
is on the contrary so little regarded as evidence f)f any in- 
terest beyond that conferred by the (diameter o( solicitor, 
that a solicitor ought to give notice of any further interest, 
which he may acquire by conti’aet, to tlie persons in the 
visible* ownei’ship of the ]>roperty. 

946 . Undcrwi-itors have notice of the^ insurance brokers’ 
lien for commission on the ]iolicv {n)» 

Of Const ntetive Notire by Tenancy, 

946 , Noti(!e also ai’ises Irom tlie fact, that a person other 
than th(‘ ajiparent owiu'r of a corporeal h(fr(,‘(litament is in 
actual O(!cupation or receipt of th<^ reiits of the estate; viz, 
noticje to the pui’cl laser (/>), as hetweiui him and the* occupier, 
and also as between him and the owner of whalevcu* interest the 
latter, or the jierson from whom luj holds, may have a(.*qiiired 
ill the prop(*rty; and extending to the actual intenjst which 
the occupiers may h^^c as tenants or oth(M-wisc or as between 
themselves; wlietluT that interest he founded upon the con- 
tract under whicli he is in possession, or upon an iinhqiendcnt 
and subscHjiient, contract (c). And as th(i jirincijilc! of the 
iloctrinc is((/), that the jmrehaser is not justifmd in assuming 

(//) Karl of l*ortsin()Uth r. Ixml Moo. 1*.C. 18, 32; Kni^lit r. llowyor, 
Ktlinj^lmm, 1 Ves. 43"); and JacolNon’s 23 Beav. GOD; 2 Da CJ. .V 4 ,Jur., 

t*a'<c, ritod there. N. S. 5GJ); Jaine.s r. LicliGcItl, L. II., U 

(:) Bozon v. Williams, 3 Y. & .L »j. 51; Holms r. Pow'ell, 8 De G., M. 
150. & CJ. 572; Munifon! r. Stohwasser, 

(a) Gibson r. Overbury, 7 Mees. & L. R., 18 Ki-i. 55G. ‘ 

W. 557. (c) Allen r. Anthony, 1 Mer. 282; 

(5) Taylor r. Stibbert, 2 Vcn. jnn. Cavandcr r. Bnltcel, L. I?., 0 CI 1 . 70. 
437; Daniels r. Davison, IG Vcs. 240; (rf) Bailey r, Richardson, 0 Hare, 
17 id. 433; Powell r. Dillon, 2 Ba. &. 734; and see Crofton i\ Orrn8by,2 Seh. 

Be. 41C; Barnhart r. Grccnshiclds, 0 ik Let. 507. 
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tlie poBsessIoii of the occupier to be that of the apparent 
owner, but is bound to inquire into the nature of his interest, 
the notice equally arises, whether the property be described 
to the purchaser as occupied by the person alone who claims 
the interest in question, or by him and liis under tenants (<?). 
If, however, the person in possession be not the original 
lessee, and Iiave no laiowledge of the matter contained in the 
original lease, the purchaser is not bound (/) to go further, 
or to pursue his inquiries through every derivative lessee, 
until he arrives at the holder of the original lease. Neither 
does the obligation to inquire extend ( //) to the interest of 
the last occupier, where the jiossession is vacant. Therefore, 
where property was described as ^Hate in the occupation of 
A.,” the purchaser w'as held not to have notice, that another 
person claiming through A. had ac(|uired an interest in the 
land. And the purchaser Avill have no notice (h) of any 
interest in the tenant, the existence of which he by his own 
act has negatived. It was so held, as to the tenant’s lien as 
vendor for part of the purchase-money, the receipt of which 
ho had acknowledged both in the body of the purchase deed, 
and by an indorsement thereon. 


947 . It was considered where the agreement, under which 
the occupier claimed a further interest, did not confer upon 
him a title in possesion, so that he could not on the strength 
of the agreement have resisted or been relieved against an 
ejectment, or have rightfully refiised to give up possession of 
the estate, that the purchaser 'was not affected with notice (/). 
The learned judge by whom this case was decided, appears 
rather to have aimed at an escape from the case of Daniels v. 
Davison (A), of which it has been more than once said, that it 


(d) Bailey r. Richardson, 9 Hare, 
734. 

(/) Ilanbury r. Lichfield, 2 M. & 
K. G33. 

(jg) Miles r. Langley, 1 R. &; M. 39; 
2 id. 620. 

(70 White Wakefield, 7 Sim. 401. 
(0 Penny r. Watts, 2 l)e G. & S. 


501. This case was not affirmed on 
appeal; but the doctrine above stated 
remains untouched by the judgment of 
the Lord Chancellor, who thought it 
not proper to bo discussed; see 1 Mac, 
& Gor. 160; 1 H. & Tw. 266. 

. (7-) 16 Ves. 249; 17 id. 433, 
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carries tliis braiicli of tlie doctrine of notice to its fullest extent. 
It may, however, be difficult to reconcile the decision with 
the 25rinciple upon which that doctrine is siiid to be founded, 
viz. (/) that the jiurchascr maj' not assume the jjossession of 
tlie tenant to bo that of the person who claims to be owner. 
The j)rinciiile of the decision in Penny v. Wntts, makers tlic 
question dependent, not upon wliat the jnirchascr may inojjcrly 
assume, but upon the nature of the interest which the tenant 
may chance to possess beyond his mere tenancy. 

948 . In a case (?w) in Avliicli prior niortgagces of copy- 
holds, with a covenant to surrender, souglit relief against 
ejectment by a siibseipieiit mortgagees, under tin actual sur- 
render, their bill was dismissc'd, and it was said, that lhi» 
subsequent mortgagee liad no notice of th<? former covenant. 
At tlio date of the later mortgage the moi’tgagor had been 
out of possession for tliirti^m years. The ]‘(*])ort states also, 
that tli(* prior mortgagiji^s were in ])oss(‘ssion, and it doi's not 
ap])ear that the question of notice was aigiied. Now it- is 
clear that if, under the doctrine which w(* have been e-on- 
sidering, an ap])licatioii had been made to the persons in 
possession, tlierc would have been an immediate disclosure of 
the prior sce-urity. 

And it is said to have been held in a modern cas(^(7i), 
that a purchaser for valuable considcMation without actual 
notice, who dealt with a person out of "jiossessioii, and did 
not use all the means ndiich a person of due diligence might 
be expected to use in order to ascertain’ the state of the title, 
was to he considered as a piu'chaser with implied notice. 

The report of the ca.^e of Oxwieft or Oxwitk w Plunitr 
in Vernon (u) is very sliort, but as far as it goes, it tends 
still more to weaken the conchisiou drawn from the report 
in Bacon. The Lord Chancellor, after stating that there 

(1) See Bailey r. Richardson, a Hare, (n) Popple v, Pridcaiix, cited arg. 

m. 3Myl. &K. 707. 

(w) Oxwick r. Pluincr, Bac*. Abr. (o) 2 Vern. 63C. Sec remarks on 
Mortgage, £., s. 3. tbia case in Bandiart r. Grcenshiclds, 

0 Moo. P. C. 18. 
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was no specific agreement for the copyhold, which would 
alone be a reason for dismissal, is made to say, possession 
of the under tenant not sufficient to affect him (the subse- 
quent mortgagee) with notice; a doctrine which in ordinary 
circumstances seems contrary to the modern cases as above 
stated. 

949 . A subsequent purchaser wull not be affected Avitli 
notice of non-payment of the purchase-money to the original 
vendor, only because the title is deduced by recital from him, 
for the I'ocital does not show the non-payment ( 7>). And if 
the vendor acknowledge the receipt of the whole purchase- 
money, both in the deed and by an indorsement thereon, 
no inquiry is necessary wdiethcr the payment, wtvs in fact 
made (y). Probably such an indorsement alone would have 
the like effect, but not an acknowledgment in the deed without 
the indorsement. 


Of Constructive Notice in Dealings with Executors^ AdmU 
nistrators and Trustees. 

960 . Although the taking a mortgage from an executor, 
with knowdedge that he fills that character, necessarily implies 
notice of a Avill, such a mortgagee is not generally bound to 
inquire whether the executor is justified in pledging the assets 
( 417 ), nor affected, with notice of an iinjn'opcr application 
of the mortgage money — provided there be no contrivaiujo 
between the mortgagije and the executor, to the injury of the 
estate, or the persons entitled under the will ; and that the 
transaction be not obviously one in which the exec.utor is 
acting in breach of his duty, or which amounts to a devas- 
tavit (r). A person so dealing wdth an executor does not 


{p) Cator V. Pembroke, 1 Bro. C. C. 
301; and see (V. & P. 879, ed. 11) 
Ix)rd St. Leonard’s observations on 
Davies v. Thomas, 1 Y. & C. 234 ; but 
observe that there seems to have been 
other notice in that case (939)* 

White V. Wakefield, 7 Sim. 401. 
(r) Mead v. Lord Orrery, 3 Atk. 


235; MM^ood v. Drummond, 17 Ves. 
152; Bonney 7*. Ridgard, 1 Cox, 145; 
Elliott V, Merriman, 3 Born. 78; Scott 
r. Tyler, 2 Dick. ^2; Keane r. Ro- 
barte, 4 Mad. 382; and nee Downes r.. 
Power, 2 Ba. & Be. 498; Sharshaw r. 
Gibbs, ICay, 333— 33G. 
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generally become affected by a Iweacli oi trust, by takijig a 
mortgage, of the assets, wliethor specifically bequeathed or 
otherwise ; because />?7Vaa facie the dealing is consistent with 
the duty of an executor : but not to s])(?ak of cases of jialpable 
fraud, such as discounting the executor's private debt out of 
the consideration money, with notice that n d(0)t of the testator 
remained unpaid (.v), the advancement of money <o the executor 
foi’ his private purjioses, or in his cliarae.ter of a trader, or in 
any other maimer eoiitrary to the duly or objects of his ofliec*, 
will generally affect the person by whom tlie moiuy is lent(/). 
And if it apjicar that the security was made ii)r a debt already 
due from the executor, and not for a ju-osent advance (// ), 
the ense will be; stronger against the mortgag(‘e, bet'ause the 
transaction is prirnd facie iuconsislent witli the duly of an 
executor. 

If the executor, upon liorrowiiig the money, represent that 
]iart of it is required f(>r exeeutorship pur|)oses, th(» onus oi‘ 
showing how nnadi was refjiiired for those j)ur])Oses is on tin* 
borrower; and the court will dire(*t an inquiry as to th(‘ 
amount so appli<’d (.v) ( 417 ). 

961 . Vet the ]>I(*(lge lor the jwivale debt of an oxe(‘utor 
may be su])ported, if ibe executor b(‘ himself l)(‘Tu*li(*ially 
interested in the whole or part of the ]>roperty, and effect 
the security in terms which indicate an witention to cliarge 
his beneficial interest, and not to mortgage in the rejacsen- 
lative charactci’ ( y ). And so it was heki, where no t xpress 
intention to assign the beneficial interest appean*d(r). And, 
in another case (^/), where th(‘ assiguTneut was made by tlin’c 
('xccutors, and recited that the money du<^ on the security 
which Avas assigned was tlie projicr money of one ol‘ the 
executors for ivliose benefit the assignment was made. But 

(/t) Crane r. Drake, 2 Vera. (y) Ilavnes ?'.Forshaw, H Hare, 03; 

(/) Scott r. Tyler, 2 Dick. 712; 17 Jur. 031; bcc Eaiball r. FArlmll, 

M'Leoil r. Drummond, 17 Vcs. 152. L. K., 7 Cli. 123. 

* (?/) M‘Leoil r. Drummond, 14 Ves. (:) Nugent r. Gifford, 1 Aik. 403. 

353; Keane r. Kobart-s 4 Mad. 332; (/z) Mead v. Lord Orrery, 3 Atk, 

Watkins r. Cheek, 2 Sira. & St. 190. 235. 

(./•) Carter r. Samlcjs, 2 Drew. 24 S. 

31. \Oh, I. V V 
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the authority of the last two cases, both of wlu(‘h depended 
much on special circumstances, has been questioned both by 
Sir L. Kenyon and by Lord Eldon (A). 

Where there is a specific legacy of a debt, it seems the 
executor may settle tlie account with the debtor without the 
concurrence of the specific legatee ; although Lord Hardwicke 
was at first inclined to think that the debtor is affected with 
notice where the legacy is sjiecific (c). 

If the executor be a. specific legatee, and there are no debts 
outstanding, he may mortgage the legacy to secure his private 
debt ; and an inquiry as to the payment of the testator’s debts 
will not be granted as of courKse, or unless some ground for it 
be ajqiarent on the pleadings (d), 

962. If the mortgagee do not proceed upon the legal autho- 
rity incident to the character of executor, but upon the faith 
oi his rc])vcscntation, that he is entitled to the piroperty offered 
as security, he becomes l)ouiid (<?) to inquire into the truth of 
the re])rescntation, and cannot avail himself of the protection 
given to persons who deal with executors in their representative 
character. 


963. A purchaser from an executor need not, it is said, 
have any recital of the pur]:)ose for which the money is 
raised (f ) ; and is equally protected whether he have an 
actual assignment or a deposit onIy( r/). And tlie court will 
not gis e relief (A), after a long acquiescence in the transaction 
by persons having a sufficient Interest to impeach it, on the 
ground that the circumstances made it proper that the pur- 
chasei* should have inquired into the necessity for raising the 
money. Tlie owner of a contingent interest is entitled to 


(&) 1 Cox, 148; 17 Vcs. 1G4. If 
the executor be iutlebted to the estate, 
the mortgagee will be postponed to the 
claim of the estate, and is compellable, 
to deliver the deeds to the co-executor.s. 
(Cole V. iMuddle, 10 Hare, 1 86.) 

(<?) Langley v. Earl of Oxford, Ambl. 
17. 

{(1) Taylor v. lUnvkins, 8 Ves. 200, 


(/') Hill V*. Simpson, 7 Vcs. 152. 

(/) Bouncy v. Kidgard, 1 Cox, 145. 
(y) Scott ??. Tyler, 2 Dick. 712; 
Carter v. Sanders, 2 Drew. 248. Sec 
observations of Hellish, L. J., British 
Mutual Investment Co. r. Smart, L. K., 
10 Ch. 678. 

(A) Andrew r, Wriglcy, 4 Bro. C. 
C. 125. 
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inquire into the payment of the testator's deJits. aucl the appli- 
cat ion of the assets to them. 

Where, the will directing eeilain propeity of tlie testator to 
be sold, the executors s(d] to the surviving ])artnors, leaving 
part of the' purchase-money on security, the }>arfn(‘rs who pur- 
chasei arc protected In* the cliaracter uiidei’ wliich the (?\c<;utoi‘s 
sell, and may plead that they arc purchasers i(>r valuable con- 
sideration without notice of the trusts of the will (?*) ; hut tlie 
jirotcctioii docs not extend to the surviving partners in a. 
trading (ioncern, in which the tcstn.t()r’s trustees, hy Ins dirt'c- 
tion, leave a jiart of his assets. In sueli a case the surviving 
partners, dealing with the testator's pro]ierty, with knowledge 
that it forms part of his estate, arc bound to iiKpiirc into the 
trusts upon which it is held, and are fixed with notice of them 
accordingly (k), 

964, The same general princijdcs, n hicli govern tlio dealings 
of a mortgagee with an (‘xecutor, ap])ly wliere the adminis- 
trator mortgages the estate of liis intcistab* (/), and also to 
cases in wliich ('xeciitors or ti-ustees have* general ])owcr(///) 
to charge the r(‘aJ estate of their t (‘stators : but it is otherwise 
w'herc the moiK'y was to bo raisiMl for payment (>f jairticailar 
debts (w). 


Of Consirtfctire Notice of Jtecovfts, 

1, yirfs of i^ar I iuvieift, 

965, Acts of par]iani(‘iit of a ))ri^'nte nature an* not, as 
public acts are, notice to bind all the Avorld, (.‘vcn when tb(‘y 
arc expressly declared to be piilJic acts (o). 


(/) ChninWcrs 1 '. llowcll, 11 Bcav. C; 
but Bcc llardinghtim ?.*. Nicholls, 3 Atk. 
S04, as to leaving part of the pnrc liase- 
iiioney on fiecurity. 

* (^) Travis ?•. Milne, 0 Ilarc, 14 J. 

(/) Russell r. Flaia', IS IJoav. 21 ; 
18 Jur. 251. 

(w) ITnynes r. For-haw, 11 TIarc, 

J‘ 


a;l; 17 Jur. l»30; AVatkins r. Chc(;k, 
2 Sim. & St. lai). 

( w.) Elliott V. Mtrriman, Ujitti. 

81 ; AVulker r. riumstena, 2 Kuiiyon, 
part 2. 57. 

(fl) Hesse V. Stcvcii-ym, 3 lios. & 
Ful. 57S; }»or Lord Ilurdwicke, 2 Ves, 
4 so. 

P 1? 
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xoTioio nr court rolls, 

2, Court Rolls, 

966. It appears to be now settled, that a purchaser of 
co])yholds is not bound to search the rolls of the manor of 
which they arc held, and the rolls arc, in consequence, not 
of themselves notice of their contents (p); though it was for- 
merly held otherwise {q). 

But it seems that persons who deal with copyhold tenants 
ought to iiiforni themselves as to the existence of any customs 
of the manor which may affect their interests ; so that a sub- 
sequent incumbrancer of copyholds who had searched the rolls 
was nevertheless bound by a prior Incumbrancer not ent(‘red 
thereon (r) ; there being by the custom of the manor no time 
limited for presenting surrenders made out of court. And it 
has been held, that persons Avho contract for a lease, ought to 
ascertain the custom of the manor Jis to the length of leases (s ). 
AVe ]iav(‘ seen that oven searching the roll will not jwoteet a 
purchaser who neglects to inqnin^ (‘or the copies of court 
roU(^)(941). 


1], Rrqislrafmi of Deeds^ tS’c., Lis peud^msj Jiidgmeuis and 

Dverees, 

957. It is said to hfive been the original ol)ject ot* regis- 
tration acts (46), that the register should be notic(‘ to over's’ 
body ( /i ), and that the order of registration should be the oi’der 
of priority ( .r) ; buf, Avith the exception lu'roaller to be noticed 
as to priority, a different construction lias been put upon them. 
The register, it is ANhdl settled, is not notice to puisne incum- 
brancers (y) of earlier registered charges ; and much less is it 
notice to the mortgagor of an assignment of' the mortgage (z). 
The reason (a) why it is not considered notice is, that if it 


(7>) Buf^den r. Bignold, 2 Y. & C. 
C. C. 377. 

iq) Tearce r. Newlyn, .3 Mad, 18C. 
(?•) llorlock r. Priestly, 2 Sim. 

(.s) llanbury r. Lichfield, 2 My. 8c 
K. C29. 

(t) Whitbread v. Jordan, 1 Y. & C. 
303. 

(?/) nine V. Dodd, 2 Atk. 27*5, 


(x) Ford /‘.White, 1C Bcav. 120. 

(//) Cator r. Cooley, 1 Cox, 182 ; 
Bnshell r. Bushell, 1 Sell. & l/‘f. 00 ; 
Wiseman ?\ W»?sthind, 1 Y. fit .1. 117. 
(:) Williams Sorrell, 4 Ves. 380. 
(//) Bushell r. Bnshell, supra; La- 
touche ?*. Lord Duiisau}', 1 Sell. & Let. 
157. 
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were so, it would be also constructive notice of cvcrvThiu!; 

t’ o 

contained in the ineiiiorial, amh therefovCj of every instrument 
or fact recited in it ; after which the incinnl)raucer would be 
bound to inquire. It Avould also be notice (il* sucli wore the 
lact), that the deed was unduly registered ; in Avhieh case it 
Avould have no prefi^’ence, and so the ])rovisions of the act for 
complying with its requisitions Avould be avoided. 

The register is also not ot* itself jiotice in Ireland (i), 
although, from the j)eculiar Avording of the li*ish act, the eflccts 
of registration, as avc shall see in considering its bearing ii))on 
priorities (1066), is A-ery difterent. An incumbrancer Avho 
has notice of a registered deed is bound by matters contained 
in the deed, though not noticed in the memorial (r). 

968. The intention of the registry a(‘ts Avas to ]>roti‘ci person^ 
Avithont notice, and not to shelter those Avliose eonscicmces are 
already aftected by notice aiiu7i(lr{d). A ])ersoii, therefore, 
Avho takes Avith notu;e ot‘a prior nnregisterod deed, can gain no 
preference over it, by registeiang his OAvn. 

969. Against a ])orson who is admitt(‘d generally, or proved 
to liaAx^ searched the register, ( ither for a (le(‘(l (r) or a jndg- 
ment(/), notice Avill he presumed of so much of' its (contents as 
aff’ccts his iriterests ; yet, as he is not boundf//) to seardi, and 
if be have omitted to do so (unless wilfully to avoid notice), 
may plead that he is a jairchaser fur \a1nal)l(^ considoralion 
Avithont notice (A) (970) Jic Avill not b(* affected by construc- 
tive notice of a registered iiistninienl, it* it be sboAvu ;nat bis 
search did not extend to tliat part of the regis1(‘r iji Avhich it 
Avas contained (/). 

(h) Bushcll r. Unsbcll, 1 Sell. &Lef. (r) lloilj^son /•. Dean, 2 Sim. & Rl. 
lO;}; Undenvood r. Lord Courtowii, Pord r. AVliitr, Id IJcnv. 120. 

2 Sell. & Let*. 41; rcntlni.t Stokevs, (/) rroetcr r, Coojmt, 2 Brew. 1; 

2 ISa. & Be. 7a. and IS Jur. 41 J; 1 Jur., N. S. M9. 

(r) Uochard r. Fulton, 1 d. & L.413; (ff) Wri;,dit.«on v. Hudson, 2 Eq. Ca. 
7 Ir. Eq. XL liH. Abr. CO!); Bushcll r. J3n»hcIJ, 1 Sch. 

(//) Le Neve r, Neve, a Aik. & IK); Lane r. Jackson, 20 BcaT. 
r)4r); Bnshell v. Bushcll, 1 Si.h. & Lcf. 535. 

90; I'ord I*. White, 1C Beav. 120; T.ec (/>) Lane r. Jaekson, .^ui)rfl. 

r. Green, 2 Jur., N. S. 170; C I)e<i.M. (»') Hod;;soii r. Dean, f^uy.ra. 

& G. 155. 
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NOTICE BY LIS PENDENS. 


960 . The effect of a lls pcudeiis ( 184 ) upon the title of a 
purchasei* is analogous to that pi^oduced by notice of a title or 
equity inconsistent with the title of the jierson from whom he 
purchases. But the doctrine of lis jiendens Avas ahvays common 
to courts both of laAv and equity ( /), and depends not U])on the 
pi’inciples of constructive notujc, Init nf»oii the consideratioji 
already mentioned, that no action or suit could be su(!cessfully 
terminated if alienations pendente lite Avere alloAved to prevail. 
But while pending the suit the defendant is thus jircA^ented 
from affecting by alienation the rights of the plaintiff^ and the 
2)laintiff from alienating to the injury of the defendant, Avhere 
the latter may in the result haA'c a right against him, the I'ule 
Avill not apjAly to the right of a person AAdio, pendente lite and 
Avithout noti(.‘e, acquires from a defendant an interest in the 
litigated property aa^IucIi is affected by the equitable claim of a 
co-deiendant, although the interest appear on the face of the 
proceedings; provided it be not in question in the suit or a 
subject of adjudication betAveen the co-defendants : there being 
generally no decree, and consequently no lis pendens, betAVcon 
such parties (A). Wlierc such an adjudication Avas mad(^(/) 
in an administration suit, to Avhich t^\o d(‘visees of siiparate 
estates Averc deiendants, by a decree ior the sah^ of o?ie of the. 
estates, Avithout prejudice to the right of the devisee of it to 
contribution against the other, a mortgagee oJ’ the hitter estate 
Avas held to be affected by the lis pendens (m). 

961 . Tlie hiAV as*to tlie noti(*e created by judgments of the 
superioi’ courts, decrees in equit};, rules of courts of common 
hiAV, and orders in banki'U})tcy and lunacy, have not been alto- 
gether put iq)on the same footing Avith lis pendens ; for, whilst 
the operation of the latter has been limited, so that Avlicreas it 
AA’as formerly binding (w) of itself, except in cases of colhi- 

(./) iSo, linwevftr, was constructive (/i) Tothill, 4i5; AVorsley r. Earl of 
or implied notice. (Co. Litt. 309 1) ; Scarborough, .3 Atk. 892 ; Walker v. 
Tooker’s case, Dyer, 302.) Smalwood, Anihl. 676; Self r, Madox, 

(Zq Bellamy t*. Sabine, 1 Do G. & f7. 1 Veru, 439; Moore c. McNamara, 

366; 3 Jur., N. S. 943. 2 Ba. & Be. ISO; Flemming r. Page, 

(Z) Tyler r. Thomas, 23 Bout. 17. Finch, 320. 

(m) See Judicature A ct, 1 873, (.)rd. L. 
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sion {o\ it BOW binds no purchaser or mortgagee without 
express notice of it, unless it be duly rcgis(ercd( 7 ?); decrees (y) 
and judgments (r), which (although docketed (s) ), were (/) 
not formerly notice of themselves, but though not docketed, 
affected a pitrcliaser having express notice, now require regis- 
tration to make them effectual (m), even where there is express 
notice (u) of them aliunde; but are still not made notice by 
force of the register, and arc in fact not notice unless It be 
shown that the register was searched {x). 

Lis pendens^ then, is still of itself binding, if duly regis- 
tered ; and, whether registered or not, a juirchasei- is affected 
by express notice of it. But judgments and d(^crc(;s arc not 
notice of themselves, although registered; yet, unless they be. 
registered, a purchaser is not affected even by express noLic<? 
of them. 


962. It is laid down (//), that wliere a man is to be afleeted 
I)y lis pendens^ there ought to be a close and continu(;d j)rose- 
cution of the suit ; or, as has been said, something should Ixt 
done to keep it alive, and in activity (r). And as a registcrcul 
lis pendens could not bo vacated without th('. consent of tlu‘ 
person by whom it was registered, which consent was sorm- 
times withheld, it has been enacted that IIk? court ])efoi'e which 
the pro])erty sought to be bound is in litigation, may, iqion tin* 
determination, or during the pendency of die litigation, when it 


(o) ('uieqior Abloii, Uh. 

115. 

(p) 2 & :.l Vid c. II, s. 7. 

( 7 ) Tot hill, 45; ^yorsIpv r. Eju I of 
Scarborough, .supra; Kivers r. Sleek*, 
Mr. Cox’s MS., 1 Vcni. 2SG, Line. 
Inu Lib.; notwitb-staiidiiig Sorrell r. 
Carpenter, 3 P. W. 482; Scarlc r. l.anc, 
2 Vern. ;?7 and 88; an i other early 
cases ; and sec Sugd. V. & P. TtiO, 
cd. 14; sec also Giffarir.s case, .Erccni, 
Cb. App. 310, cd. 2 ; and as to express 
notice, Harvey r. Montague, 1 Vcm. 
57 and 122 . 

(r) Gbnrchill ?*. Grove, Nels. SO; 


Snelliiig r, Sfjnlh, 2 Cli. Ca. 17 ; (ire * 
Wtdd r. Jlarshuin, id. 171. 

(.v) 2E(I. ( a. Ahr. t;82. U. d. 

(^) Davifj r. Siratlmiorc*, 1 G Vrs. 4r.>. 

I & 2 Vid.c. no, 10 ; 2 it 
Viet. e. 1 1, s. I. 

(e) 3 & 4 Viet. e. .S2, .s. 2; IS Ac 10 
Viet. c. 15, s. 4. 

(.)■) Procter r. Cooper, 2 Dre^v. 1 ; 
18 Jur. Ill; 2 Jar., X. S. 140; 2 & 3 
Viet. c. 11,5. 5. 

(y) Bishop of W'ineho.slcr 7 *. Paine, 
II Vcs. 200 ; Beames, Crd. 7; Preston 
V. Tiibbin, I Vern. 2 ^<d. 

(z) Kinsman r. Kiji-iuar, 1 Bu‘:s. 
& Myl. G22. 
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OF WHAT MATTERS. 


shall be satisfied that tlie litigation is not prosecuted bona fidcy 
order the registration to be vacated without the consent of the 
party who registered it, and may in the discretion of the court 
direct' the party on whose behalf the registration Avas made, to 
pay all the costs and expenses occasioned by the registration or 
the vacating thereof («)• 

963. The effect of Ih pendens extends to any interest 
directly in f|ucslion in the suit. It therefoi*e binds the as- 
signee of an equity of redemption, assigned during the suit ; 
and tlie purchaser fi-om an heir at law, pending a suit to esta- 
blish the Avill of an ancestor, as well as the assignee of the 
alleged devisees (/>). And the assignee is as much affected 
wliere tlie contract was entered into before the commencoment 
of the suit, as where it was both entered into and completed 
after that period (c). 

]>ut it merely binds as to the claim whicli is the subject of the 
suit, and does not of itself create an incumbrance where the 
claim being invalid could create iioiie (rf). Nor will it, either 
in the case of real or personal estate, stop trustees or executors 
from carrying out their trusts {e). A suit, therefore, for a 
general account of personal, or of real and personal estate, both 
consisting of various parts, where there is no disjnite about the 
title, and no receiver has been appointed, nor injunction granted 
to i-estrain dealing with the propei’ty, will not aflect the title of 
a purchaser from a devisee or executor. But in the case of a 
suit, charging a i)articular estate witli a particular trust, it is 
otherwise (./’). And where the lili; (estate of au executor, in 
lands subject to a judgment^ was liable in equity to recoup 
assets of tlu^ testator, wdiich by the executor’s dcfaidt had 
become ajiplicable to discharge the judgment, it was held {g), 
that a suit liy the judgment creditor for an account of the testa- 

{ti) IJO & 31 VirL c. 47, s. 2. 2, 57; llcrry f. Gibbons, L. B., 

(Jf) Garth r. Ward, 2 Atk. 174. B Cli. 747. 

(6’) Norris r. Lord Dudley Stuart, (/) Walker i’. Flamstead, supra. 

IG Beav. 359. (^) Jennings v. Bond, 2 Jo. & Lat. 

(flf) Bull r. Hutchciip, 32 Bcav. Cl 5; 720. Sec Drew %\ Earl of Norbury, 

9 Jur.,N. S. 954. 4 3 Id. 267. 

(r) Walker r. Flaiustcad, 2 Kenyon, 
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tor’s real and personal estate and payment of his debts, did 
affect a mortgagee of the executor pendente lite; the security 
not being a step taken in execution of the trust. 

964. lAs jfendens does not apply to any fa(!t, or equity 
arising out of a fact, which is not asserted in or does not appear 
by the suit. So that a suit(A) to caiTy out the trusts of a deed 
by which a legacy passed by general assignment, but wherein 
no specific claim is made to the legacy, is not notice of the 
assignment. So, where the matter, though connected with, is 
merely collateral to the question in the cause. Therefore, if tlu? 
cause relate to a right to money, which is secured upon an 
estate, but not to the estate itself, a purchaser of the estate 
pending that suit is not affected ( 2 ). 

966. It was stated above that a decree was no notice of 
itself; but this ajiplies only to decrees which put an end to the 
litis contestation A decree which is not fijial, as a decree to 
account wliich puts no end to the matters in question, binds(/i), 
as Us pendens. And it was held, that wlicrc, after a decn^e to 
account, a report had ))eeii made and confirined, all the equities 
adjusted, and every thing obtained under tJie decree, which had 
been contemplated in the suit, and uj)wards of a quarter of a 
century had elapsed since the decree, though no general liccree 
liad been made on further directions, a i)urchaser was not(/) 
aftected by a continuing Us pendens^ — the Utis confesfatio 
necessary to constitute Utis being ‘substantially at 

an end. 

Tlic oi)iiiion of Lord Redesdale (///;, that a transaction done 
after the dismissal of a bill, is still pnidentc lUc^ because it may 
still be a question on appeal to the lords whether the bill was 

(A) lIiJaMitcIi V. Wallace, ii C'l. & (0 Worijicy Earl of Scarborough, 

Fiu. 629 ; Holt r. Dcwcll, \ Hare, 446. a Atk. 692. 

Ami in general u suit which cannot be (A) Id.; Higgins r. Shaw, 2 Dru. 
brought to a lieiiriiig, cannot pi-o])cr]y & War. 656. 

create a Us jienden.% so as to affect a it) Kinsnian c. Kiimtnan, 1 Russ. & 
purclinscr claiming under one of the Myl. 617. 

parties after filing the bill. Fcr lx)rd (m) Gore r. Stncpoole, 1 Dow, 61. 
llardwicke, Barn. Ch. R. 451. 
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EFFECT OF LIS PENDENS. 


rightly dismissed, and that the parties, therefore, take subject to 
all the legal and (equitable consequences of the traixsaction, is 
dissented from, by Lord St. Leonards (?^), as too great an ex- 
tension of the doctrine. It may be observed, with respect to 
appeals from the court below, either to a sujierior jurisdiction 
there or to the House of Lords, that an order for an appeal seems 
not to be a continuation of the lis pendens, because, as a general 
rule, the appeal ])uts no stop to the proceedings under the 
decree (u). The litis contestatio is assumed to be at an end, 
until the decree is varied or reversed. And the same practice 
prevails in the House of Lords ( 7 ?), which seems to be a strong 
argument against the continuation of the Us j)endens during the 
appeal. Of course, if the registration be allowed to drop 
during the period allowed for appeal, the question wull not 
arise. 

066. X purchaser for valuable consideration 'svlll not be 
affected by a suit b}" one claiming under a voluntary settlement 
by the same owner, praying an execution of the trusts of the 
settlement (y). Neither will Us pendens affect any pai'ticular 
person with a fraud (r), unless there were special notice of the 
title in dispute to that person. Nor wdll it po.st])onc a registered 
conveyance (.s); actual notice, cleai’ly jirovcd, being alone suffi- 
cient lor that piuqiose. Where the question arises 011 a claim 
by a purchaser pendente lite to be relieved against the effect of 
the suit, the registration of the deed of the person sought to be 
affected by thcV/\v pendens gives no advantage (/). It is pre- 
sumed that the effect of Us pendens has not been changed in 
these respects by the statute. 

967. L is pendens i’oriiuirly took effect when the bill was filed 
by relation from the service of the siibpajna(w). It is considered 

( 7 ?) V. & V. 75S, c(l. 14. (r) Per Lord Hardwicke, 3 Atk. 243. 

io) Cons. Ord. xxxi. 2. («) Per Sir William Grant, 19 Ves. 

(p) House of Lords’ Journals, 40, 439. 

p. 338; 47 Geo. 3; and see 16 Ves. (^) Jenninj^s r. Bond, 2 Jo. & Lat. ' 
213. 720. 

{q) Alctcalfc /'. PulvcrtoCt, 1 V. & (7/) Auoii., 1 Vern. 318. 

B. ISO. 
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tliat it will now take effect from llie scn icc of the writ, when the 
action has been registered under the stafiito. 

968. Against a honufide purchaser fur full value and without 
actual notice, the effect of* Us pendens lias been thought so hard 
that 110 help was given to the plaintiff to cure dcfecls in the 
proof of his title (.r). 

969. An act of bankruptcy k not of Itself* notice (7/). 


Of the Plea o f J^ttrehasc without Notire. 

970. It appears to be now well settleib alU?r great tlifference 
of opinion^ that the plea of purchase? for A alnal)l(? consideration 
without notice may be set up as well b}^ one who has but an 
c(piitablc as by one who has a legal tltli^(c); the jwinciplc of 
the plea- being »slin])ly that it is contriiry to ecjiiity to disturb 
flic title of one, Avho lias honestly and hondfidr |>aid his money 
lor the purchase of* any estate or interest (1031 ). 

It seems to have been hinted ])y Lord (\)tlenhani ( u), tlnit 
there might be a difrereneo between cases in whieli the? ]K?rH()n 
scitting u]) the dellnice had only contracted for nn e(piitablc 
title, and those in which the grantor assumed that la? w'as in 
possession of^ and purported to convey, the legal title (/;j, lint 


(.r) SoiTifll r. Ciirpc liter, I*. Wins. 
482. 

(y) Wilkes r. I Vm». 

riOD. The j)ro\ isimi in the Act of IS-l'j 
(s. 87}, that notice to tlu^ accredited 
ajreiit. of a body corporate tji* jmhiie 
eoinjuiiiy of an act of l)ankrnplry 
should be noliee to the body or com- 
pany, is omitted in the -Vet of 1S6J). 
If the a;;eut was nmloubtedJy accre- 
dited, it was imnecfb'-.snry, ami the act 
did no: and could not -how' uuder w’hat 
circumstances an agent was to he con- 
sidered as accredited. 

(r) Bnrlnce r. Cook, Freein. Ch. 24, 
])laintiff Iicing licir-at-laAv with jwrind 
facie legal title (ld77); Jtrrard v, 
Saunders, 2 Vcs. jmi. 4o4 (1704); 

Walhvyii v, I^e, 0 Ves. 21 (ISO.";-, 


jl'ayiic r. Conipfoif, 2 V. (’. 4.‘i7 
(Ib07); Bowen r, Kvan.s, 1 do. & Lnt. 
I7S, 2(n (1841;; diiycc. r. Dc MoIoviik 
2 id. .‘174 (IS-lflf); Penny r. Watts, 
2 I)e(i! & S. oOl (1848. , S. C., I Mac. 
iSt (.;. 150; I IJ. .ft Tw. 2(;iJ; A.-G. /•. 
Wilkins, 17 Jicav. 285; 17 Jiir. ft><5 
(ts5d); Lane r. Jackson, 20 IJcav. 505 
(18.75); and wc ]*jirk(*r r, Hlythinorc, 
2 K«j. Ca. Abr. 7‘.t, jd. 1 ; .Moyncll r. 
Garraway, Ncis. Ch. C.'l; Finch r. Shaw, 
and Colyer r. Finch, 18 Jur. 035; 3 id., 
N.S. 25; 5 II. L. c. 005; Hunter r. 
Walters, L. 11., U Ivj. 202; 7 Ch. 75; 
Heath r. Crcaloek, 10 Ch. 22. 

{a) iSce Frazer r. Jones, 17 L, J. 
(Ch.), N. S. 3.53. 

{f>) See Wullwyn r, l^cc. 0 Vcf. 21 
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rUKCllASE WITHOUT NOTICE. 


the principle of the doctrine depends rather upon the hona Jides 
of tlic mortgagee or other purchaser, and the payment of his 
money without notice, tlian upon the nature of the interest 
purchased (c). The benefit of the defence has been denied to 
a person who paid his money to the alleged agent of the 
apparent owner without his authority, the apparent owner 
being a mere grantee under a fraudulent deed, and never 
having been in possession (rf). 

971. Although the title of the bona Jide purchaser for 
valuable consideration without notice is so llir respected that 
no active relief will be given against him, yet where the pro- 
perty is not actually in his possession, but In incdio^ as, for 
instance, if a fund which is the subject of dispute be paid into 
court, a declaration of priority may be made, under which an 
adverse claimant may get the fruits of a better equitable 
title (e) ; and a person in possession of the legal title was 
not restrained from proceeding at law against the equitable 
owner (/). 


972. A person, whose equitable title is valid against the 
mortgagor only, cannot use this defence against a ])rior in- 
cumbrancer. Such is the position of a solicitor with whom 
his client, after disposing of the estate, has (le})ositcd the title 
deeds (^); for he lakes them subject to the rights of the pur- 
chaser or mortgagee. ’ 

?sor does thi% doctrine prevent the enforcement of equitable 
rights incidental to a clear and absolute legal title, as against a 


(c) The princijiiil uulhoritics for the 
doctrine that the pica hars oiilv an 
equitable claim, are Williaraa r. Lnnibc, 
3 Bro. C. C. 264 (1701); Kogers r. 
Scale, Freem. Ch. 84; but its authen- 
ticity is denieil by Lord Kosslyn (2 Vcs. 
jiui. 4 j 57), as contrary to I.onl Notting- 
ham’s own decision in tinrlacc v. CiM)k, 
supra, and to his doctrine that the 
court has no jurisdiction against a 
])urcliascr for val liable consideration ; 
Collins A Archer, 1 R. & ^1* 284 
(1830) ; see also 5 I’rice, 306. 


(f/) Ogilvic V, Jeaffreami, 2 Gif. 353. 
G Jiir., N. {!?. 070; sec Newton v. New- 
ton, I.. R., C Fq. 136 ; 4 Ch. 143. 

(e) Stackhouse v. Jersey, 3 J. & II. 
721; 7 Jur., N. 8. 360; uotwitlistanding 
Joyce V. De Moleyns, supra. 

(/) Bowen r. Evans, 1 Jo. & Lat. 
178, 264; A..G. Wilkins, 17 Bcav. 
.286. 

(ff) Smith V. Chichester, 2 D. & War. 
393, overruling Bernard r, Brought, 
I Mol 38. 



sroliK or i*m:ai>jx(;. 
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subsequent piu’cliascr of an equitable iiitevvst; tlie piincijjk- 
being only to refuse equitaWe assistance to persons who are 
seeking to enforce a legal cLaini, and [(loj)onding upon] the 
establishment of a legal right. Therelbre a ])rior legal mort- 
gagee is entitled to a decree of foreelosuix* against a subsequent 
purchaser from the mortgagor, without notice of the j)rior 
mortgage (/«). 


973 . It Wcipi forincrly not iiccossai’y to pni’lioiilnr 

fiicts as evidenoo of iiotic^c, or to diar^o notice, in a suit in 
'which jnirchase for vahiabl(‘ (‘onsidcration wilhonf notice inio'lii 
be pleaded (i). And a siinjde alleviation of notice was sul- 
ficient to let in ])roof of the partieulnr ciremnstanei‘s 'wliicli 
constituted tbc notice (/e). Ibit in suits in wbicli replication 
was filed, an inquiry was directed if the deicndaiit was surprised 
by evidence of particular notice not alle^ iMl in the bill (/). 


974 . AVlicro tlu' notice is v,;rbal, it will Ixi lell to fbo juiy 
to form an oirinion as to ^s sufficiency; and this was <lon(‘, 
oven where it w^as swon* lo be the practice' of tlu‘ com])any, to 
'whose af^enit the notice' ^vas tijiven, to reupiire' and rcceirel writteui, 
but to make no entries of veihal, notieeis ( //O- 

The dale at which notice was given may lie' a material 
(piostion even to the fractieni of a day; hence a refen-cuRU' has 
been directed, to ascertain the relative tiine‘s at wliieli, on thr 
same day, a notice! was given and an ae*t of bankrnpre.!y cenn- 
mitted(w). , 

976 . Notice must be denied though it l>e nol charged (wj, 


(/i) Finch t\ Shaw, iO 15cav. 50(); 
Colyer r. Fiiicli, 5 H. L. C. yOu; IS 
Jur. 935; 3 id., N. S. ^5; Heath r. 
Crealock, L. II., 10 CL Waldy r. 
Gray, iel., 20 Eq. 238. 

(i) Hagbes r. Garner, 2 Y. & C. 
329. 

(70 Id.; Clark r. Wilmot, 1 V. & 
C. C. C. 53. 

(Z) Weston v. Empire As.<urance Cor- 
poration, L. K, C Eq. 23. See Hardy 


r. K<*cvc.s, o Vcs. 420, and Judicature 
Act, 1875, Sched. Ord. XIX. (IS). 

(m) Edwards r, Scott, 2 Scott’s N, 
H. 2GC. 

(x) Bignold, Exp., 3 Mont. Ayr. 
9; Kichardsoii, Exp., 3 Dca 490; Mont. 
& C. 43. 

(a) Aston r. Curzon, Ilil. 'J’. 1719; 
We^ston /’.Berkeley, July, 1729, cited 
3 V. W. 244, note. 
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rUPvClIASE WITHOUT NOTICE. 


for the denial ought to appear on the pleadings, that there may 
1)0 an opportunity of proving it. The general denial of all 
notice whatever, includes constructive as well as actual notice, 
and therefore amounts to a denial of notice by means of a 
jDarticular deed, upon which the plaintiff states his claim to 
be founded. 


976. 'Che denial of notice must be positive and not 
evasive (7^). Denial of notice upon executing the deed (y), 
or at the time of purchase (r), or in any manner which does 
not exclude notice before the completion of the transaction, 
will not hold good. It should be averred distinctly that there 
was no notice either at or before the execution of the deed, or 
payment of the considei’ation money (s). 

The denial must also be as special as the charge (^), not 
general, in answer.’ to a charge of particular notice, nor oblique, 
or by way of negative pregnant. It is, therefore, not sufficient 
for a person, in answer to a charge of particular facts, to ])lead 
that to his knowledge and belief there was no notice (?/), for 
then lie makes himself the judge of that which the court ouglit 
to decide, viz. whether the circumstances amoimt to notice ; 
neither is it sufficient, if one charged to bo affected with notice, 
deny merely that he had notice, for this is a negative jiregnant, 
implying notice to his agent (j); nor to deny notice that a 
])erson was in esse, who could claim und(‘r a prior title, such 
as an estate tail ; lie should deny notice ol* the title ( ?/), for if 
he had notice of it, he was bound to sec whether it ^vas spent. 


977. 'The evidence of a single witness will not suffice to 
establish notice, either actual or constructive, against a positive, 
plain and precise denial by answer, when^ the credit is equal; 


ijj) 2 Eq. Ca. Abr. 082, ])., MS. 
uote. 

(ai) Birch r, Ellanics, 2 Anst. 427. 
(r) More v. May how, Erccra. Cb. 
175. 

(«) Jonc.s r. Thomas, 3 P. W. 243; 
Fitzgerald v. Burk, 2 Atk. 397; Story 
V. Lord Windsor, id. 030; Ilardinghain 


r, Nicholls, 3 id. .304; Tenison r. 
Sweeny, 1 J. & L. 710; but .see Cham- 
bers i*. Howell, 11 Bea v. 0. 

(^) Kadford v. Wilson, 3 Atk. 816. 
(w) .Terrard v. Saunders, 2 Ves. jun. 
187. 

(a?) Le Xeve v. Le Neve, 3 Atk. 646. 
(i/) Kelsall r, Beniiet, 1 Atk. 522, * 



MODK OF PLKAl)I\r;. 


rm 


)>iit the (jTiestioii of oreilit may make' an excoption to the j*ule ; 
and, in eonsidcrhig this, it is neeessarv, says ivord Eldon, to 
abstract from tlic mind, as far as }>ossil)le, the consideratitjii 
that the evidence on one side may b(* ))iassed by inter(?st (c). 

No weight will be given to an objection tliat it. does not 
appear when a document consideriid to give notice to a person 
came into his custody (a ) ; for if a ])erson admit that a dt*ed is 
in his custody, whether as representativi' or otherwise, it i.s 
incumbent on him to show' whon it came th(‘re. 


978 . J-iastly, as a ]nirelmser who desires tf» insist upon the' 
equity of payment without notice, must distinetly j>lead it (4), 
so he will also be held strictly to ]n*oof of the j):iymi‘nt (r), and 
the cause will not Ik* allowed to stand ovc'r that he may obtain 


sucli ])roof. And in jdeadini 
]iartieidars of th(} 2 )ayment 
separately, and not by w'ay of 

(r) Ilowartli /*. J)ceiii, I lulcii, a51; 
liur}^ r. Bury, Siiffd. V'. Sj 1’. App. 
1128, cd. 11; Jniisoii r. Itniiy, 2 Atk. 
140; Only r. AValkor, 2 Atk. 107; 0 
Vc8. 184; 0 Vo.s. 28:V 

(a) Earl Poiiifret r. Wiiid.sor, 2 \V.s. 
485. 

(h) riiillip.s r. rhillips, .’I Gif. 200; 


payment lie ought to show* the' 
and must jilead it di.stiiietly and 
re<‘itid of the d(K*d (e), 

i Vl G. V. Sl J.2(».S; 7 Jnr., X.S. 1004; 
s id. 145. 

(r) .Molony r. IveniitM, 2 Dm. & 
AVar. 01. 

(f/) (’antnll Mannin,i:t«)n, Fiiu.h, 
210 . 

(r) .Maitlmid <*. AVil.sou, !> AlK. 814. 
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